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winasityvaoba

adamianis uflebaTa dacvis erovnuli meqanizmis efeqtiani funqcioni-
reba moiTxovs kanonmdeblobisa da praqtikis daxvewis mudmivi pro-
cesis uzrunvelyofas. adamianis uflebaTa standartebis ganviTare-
basTan erTad saxelmwifom unda ganaxorcielos kanonmdeblobisa da 
praqtikis adaptireba axal realobasa da gamowvevebTan.

am procesSi didi mniSvneloba aqvs sxva qveynebisa da saerTaSoriso 
institutebis gamocdilebis gaziarebas, rac daexmareba saxelmwifos, 
uzrunvelyos adamianis uflebaTa dacva sayovelTaod aRiarebuli 
standartebiT. 

winamdebare krebuli Tavis wvlils Seitans kanonmdeblobisa da 
praqtikis srulyofis procesSi. krebuli moicavs avtorTa naSromebs, 
romelTa mizania adamianis uflebaTa dacvis mdgomareobis gaumjobe-
seba. sxva qveynebisa da saerTaSoriso institutebis gamocdilebis 
safuZvelze SeiZleba msjeloba ama Tu im meqanizmis dadebiT da 
uaryofiT mxareebze. aseTi msjeloba daexmareba saxelmwifo insti-
tutebsa da samoqalaqo sazogadoebas, gaaanalizos is samarTlebri-
vi modeli, romelic yvelaze ukeTesad moergeba qveyanaSi arsebul 
saWiroebebs da, amavdroulad, uzrunvelyofs adamianis uflebaTa 
efeqtian dacvas. sabolood ki, gamarTuli meqanizmis funqcionireba 
xels Seuwyobs qveyanaSi adamianis uflebaTa dacvas maRali xarisxiT. 

winamdebare proeqti ganxorcielda ivane javaxiSvilis saxelobis 
Tbilisis saxelmwifo universitetis iuridiul fakultetTan arsebu-
li saerTaSoriso samarTlis institutis mier, aRmosavleT-dasavle-
Tis marTvis institutis proeqtis _ „kanonis uzenaesobis mxardaWera 
saqarTveloSi“ (EWMI-PROLoG)  _ mxardaWeriT. 

sayuradReboa, rom Tbilisis saxelmwifo universitetis egidiT  
sxvadasxva wels gamoica ramdenime msgavsi publikacia, maT Soris is-
eTebi, rogoricaa: „adamianis uflebaTa evropuli standartebi da 
maTi gavlena saqarTvelos kanonmdeblobasa da praqtikaze“ (2006 weli), 
„adamianis uflebaTa dacvis evropuli da erovnuli sistemebi“ (2007 
weli), „adamianis uflebaTa dacvis Tanamedrove gamowvevebi“ (2009 
weli), „adamianis uflebaTa dacvis konstituciuri da saerTaSoriso 
meqanizmebi“ (2010 weli), „adamianis uflebaTa dacvis saerTaSoriso 
standartebi da saqarTvelo“ (2011 weli), „adamianis uflebaTa dacva: 
miRwevebi da gamowvevebi“ (2012 weli), „adamianis uflebebi da samar-
Tlis uzenaesoba“ (2013 weli), „adamianis uflebaTa dacva da samarT-
lebrivi reforma saqarTveloSi“ (2014 weli).
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konstantine korkelia

krebulis gamocemis saqmeSi gaweuli daxmarebisaTvis gulwrfeli 
madloba minda gadavuxado PROLoG-is proeqtis _ „kanonis uzenaesobis 
mxardaWera saqarTveloSi“ _ TanamSromlebs: baton giorgi CxeiZes, ba-
ton stiven oustermilers, baton giorgi vaSakiZesa da qalbaton mar-
iam vardosaniZes. maTi mxardaWera krebulis gamocemaSi Zalze dasafa-
sebelia; aseve madloba minda gadavuxado iv. javaxiSvilis saxelobis 
Tbilisis saxelmwifo universitetis proreqtors, saerTaSoriso 
samarTlis profesors, levan aleqsiZesa da iuridiuli fakultetis 
dekans, profesor irakli burduls krebulis gamocemaSi gaweuli dax-
marebisaTvis.  

krebuli gankuTvnilia rogorc iuridiuli profesiebis war-
momadgenlebisaTvis, maT Soris mosamarTleebisaTvis, advokatebis, 
prokurorebisa da adamianis uflebaTa damcveli arasamTavrobo or-
ganizaciebis TanamSromelTaTvis, ise adamianis uflebaTa sakiTxebiT 
dainteresebul mkiTxvelTa farTo wrisaTvis. 

avtorTa mosazrebebi SeiZleba ar emTxveodes im organizaciebis 
pozicias, romlebSic isini moRvaweoben.

konstantine korkelia

adamianis uflebaTa saerTaSoriso 
samarTlis profesori

2015 wlis 30 seqtemberi
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adamianis uflebaTa dacvis evropuli 
konvenciis me-6 muxlis gamoyeneba 

sagadasaxado samarTlis sakiTxebTan 
mimarTebiT

zogisTvis dabegvra da adamianis 
uflebebi oqsimoronia...
Cemi azriT, adamianis uflebebi 
dabegvris fundamenturi aspeqtia.1 

qeTevan buaZe 
daviT jaiani 

Sesavali

winamdebare naSromSi ganxilulia adamianis uflebaTa evropuli stan-
dartebis mimarTeba sagadasaxado samarTlis sakiTxebTan. naSromi 
miznad isaxavs iseTi rTuli sferos kvlevas, rogoric aris adamia-
nis uflebaTa dacvis evropuli konvenciiT2 daculi samarTliani sa-
samarTlos uflebis gamoyeneba sagadasaxadosamarTlebriv saqmeebze.3 
masSi aRwerilia is gza, rac ganvlo evropulma sasamarTlom4 amgvari 
davebis gadaWris kuTxiT da is midgomebi, romlebic ganviTarda dro-
Ta ganmavlobaSi, miuxedavad imisa, rom, erTi SexedviT, sagadasaxado 
samarTali adamianis uflebaTa kategorias ar ganekuTvneba. 

naSromi aseve miznad isaxavs, rom evropuli sasamarTlos praqti-
kis safuZvelze xeli Seuwyos saqarTvelos sagadasaxado samarTlis 
ganviTarebas evropul standartebTan misi harmonizebis gziT.

1. sagadasaxadosamarTlebrivi sakiTxebis samoqalaqosamarTlebrivi 
mniSvneloba konvenciis me-6 muxlis miznebisaTvis

konvenciis me-6 muxliT uzrunvelyofilia samarTliani sasamarTlos 
ufleba da imisaTvis, rom pirma isargeblos am uflebiT dadgenili 
garantiebiT, saqme unda exebodes piris „samoqalaqo xasiaTis ufle-

1 prof. filip beikeri.
2 SemdgomSi _ „konvencia“.
3 Human rights and Taxation in Europe and the World, Netherlands, 2011, 409.
4 SemdgomSi _ „sasamarTlo“.
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qeTevan buaZe, daviT jaiani 

bebsa da movaleobebs“ an „sisxlissamarTlebriv braldebas“. Sesabam-
isad, Tu piris ufleba-valdebuleba samoqalaqo- an sisxlissamar-
Tlebriv xasiaTs atarebs, an aseTad SeZleba CaiTvalos, moqmedebs 
konvenciis me-6 muxli. am TavSi ganixileba sasamarTlos didi palatis 
gadawyvetileba saqmeze _ feracini italiis winaaRmdeg (Ferazzini v. Ita-
ly). es gadawyvetileba sainteresoa imdenad, ramdenadac  sasamarTlom 
gamoricxa sagadasaxado dava me-6 muxlis sferodan, Tumca gansxvave-
buli azris mqone eqvsma mosamarTlem imsjela da daasabuTa, ratom 
unda gavrceldes me-6 muxli sagadasaxado davebze. 

saqmeze _ feracini italiis winaaRmdeg (Ferazzini v. Italy),5 sadac saga-
dasaxado organom daaricxa gadasaxadis gadamxdels rigi gadasaxadebi-
sa, mxareebi SeTanxmdnen, rom es daricxva ar iyo „sisxlissamarT-
lebrivi sanqciis“ mniSvnelobis matarebeli.6 Tavis mxriv, evropulma 
sasamarTlom sadavo sakiTxebis „sisxlissamarTlebrivi  mniSvneloba“ 
ver dainaxa da imsjela sakiTxis mxolod „samoqalaqosamarTlebriv 
mniSvnelobaze“.7 es sasamarTlo daeyrdno wina gadawyvetilebebs da 
aRniSna, rom „samoqalaqo uflebebi da valdebulebebi“ ganmartebu-
li ver iqneba mxolod mopasuxe saxelmwifos adgilobrivi samarTlis 
mixedviT.8 man aseve dasZina, rom sagadasaxado saqmeebSi udavod aris 
qonebrivi/finansuri interesi, Tumca davis mxolod qonebrivi/finans-
uri mniSvneloba ar aris sakmarisi me-6 muxlis gamosayeneblad „samo-
qalaqo ufleba-valdebulebebis“ mniSvnelobiT.9 sasamarTlom aRniSna, 
rom koncefcias _ „samoqalaqo“ _ aqvs avtonomiuri mniSvneloba da unda 
ganimartos meeqvse muxlis pirveli punqtis WrilSi10 da evoluciuri 

5	 saqmis garemoebebis mokle aRwera: italiis moqalaqem Tavisi qoneba Seitana Sez-
Ruduli pasuxismgeblobis sazogadoebaSi (kompaniaSi), romlis damfuZnebelic da 
warmomadgenelic Tavad gaxldaT. am kompaniam, romelic agroturizmiT iyo da-
kavebuli, Sesabamis samarTlebriv aqtze dayrdnobiT mimarTa kompetentur saga-
dasaxado organos zemoaRniSnuli qonebis gadacemisaTvis gadasaxdeli gadasaxadis 
Semcirebis moTxovniT da gadasaxadi gadaixada am aqtis Sesabamisad. saqme exeba sami 
saxis proceduras: pirveli, kapitalis gazrdis gadasaxadis gadaxdas (capital-gains 
tax); meore, iseTi gadasaxadebis gadaxdas, rogoricaa: sagerbo mosakrebeli (stamp 
duty), giravnobis registraciis gadasaxadi (mortgage-registry tax), kapitalis gadace-
mis gadasaxadi (capital-transfer tax); dabolos, mesame, gamosayenebeli gadasaxadebis 
ganakveTis Semcirebas.  feracini italiis winaaRmdeg (Ferrazzini v. Italy), 2001 wlis 
12 ivlisi, me-9-me-10 punqtebi. 

6	 iqve.
7	 feracini italiis winaaRmdeg (Ferrazzini v. Italy), 2001 wlis 12 ivlisi, me-20 pun-

qti.
8	 iqve, 24-e punqti.
9	 iqve, 25-e punqti.
10	 iqve.
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ganmartebis principis gaTvaliswinebiT,11 kerZod, „evropuli sazoga-
doebis dRevandeli cnobierebisa da ganviTarebis gaTvaliswinebiT“.12 
sasamarTlom ganmarta, rom, Tumca konvenciis miznebisaTvis pirisa da 
saxelmwifos urTierTobebi bevr sferoSi aSkarad win wavida, amas ar 
Seucvlia sagadasaxado sferoSi piris fundamenturi valdebuleba, 
gadaixados gadasaxadebi.13 Sedegad, erovnuli samarTlis mixedviT, 
sajaro samarTlis nawilad dakvalificirebuli bevri procedura, 
me-6 muxlis miznebisaTvis, termin „samoqalaqos“ qveS ganimarta (maT 
Sorisaa: administraciuli nebarTvis/uflebamosilebis miniWeba mi-
wis nasyidobisaTvis, kerZo klinikisa Tu sxva profesiuli praqtikis 
warmoebisTvis, da a.S.).14 paralelurad, aseve arsebobs fizikur pirTa 
ufleba-movaleobebi, romelTac ar aqvT aucileblad samoqalaqo-
samarTlebrivi xasiaTi. aseTia, magaliTad, davebi administraciul 
organosa da mis dasaqmebulebs Soris, ucxoelTa gaZevebis proce-
durebi, a.S.15

sasamarTlom xazi gausva, rom sagadasaxado sakiTxebi isev rCeba 
saxelmwifos xeluxlebel prerogativad konvenciis meeqvse muxlis 
pirveli punqtis miznebisaTvis da ganmarta, rom es aris sajaro xa-
siaTis urTierToba gadasaxadis gadamxdelsa da saxelmwifos Soris, 
sadac saxelmwifo dominirebs.16 koncefciis ganmarteba evoluciuri 
ganmartebis principiT ar aZlevs sasamarTlos uflebamosilebas, 
ganmartos me-6 muxlis 1-li punqti ise, rom gansazRvreba „samoqalaqo“ 
ar iyos mocemuli teqstSi.17 aqedan gamomdinare, sasamarTlom daas-
kvna, rom konvenciis me-6 muxlis 1-li punqti am SemTxvevaSi ar gamoiy-
eneboda.18

rac Seexeba gansxvavebuli azris mqone mosamarTleebis ganmarte-
bebs, sadac dasabuTebulia, Tu ratom unda mieces aRniSnul davaSi 
am sagadasaxadosamarTlebriv sakiTxebs „samoqalaqosamarTlebrivi“ 
mniSvneloba,19 mosamarTleebma aq ramdenime mniSvnelovani miTiTeba 
gaakeTes: 

11	 iqve.
12	 k. korkelia, adamianis uflebaTa evropuli konvenciis ganmartebis principebi, 

qarTuli samarTlis mimoxilva, V, 2002-4, 470.
13	 feracini italiis winaaRmdeg (Ferrazzini v. Italy), 2001 wlis 12 ivlisi, 29-e punqti.
14	 iqve, 27-e punqti.
15	 iqve, 28-e punqti.
16	 iqve, 29-e punqti.
17	 iqve, 30-e punqti.
18	 iqve, 31-e punqti.
19	 iqve, me-9 punqti.
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qeTevan buaZe, daviT jaiani 

a) rogorc konvencia, ise sasamarTlos precedentebi ar Seicavs 
„samoqalaqo uflebebisa da valdebulebis“ definicias da, Sesabamisad, 
konvenciis institutebis mier me-6 muxlis gamoyenebis sakiTxi yoveli 
individualuri SemTxvevisas wydeba;20

b) Travaux préparatoires-is Tanaxmad, konvenciis avtorTa mizani su-
lac ar iyo administraciuli davebis samudamod gamoricxva me-6 mux-
lis sferodan.21 SeiZleba, gamoricxvis mizani arsebobda sawyis etapze, 
imdenad, ramdenadac administraciuli organoebi farTo diskreciuli 
uflebamosilebiT sargebloben,22 Tumca isini iqve aRniSnaven, rom 
sagadasaxado davebSi es diskreciuli uflebamosileba SezRudulia 
da saxelmwifo ufro metad konkretuli wesebiT aris SeboWili;23 

g) konvenciis institutebma daZlies „SemzRudveli midgoma“ (restric-
tive attitude) da me-6 muxlis 1-li punqtis moqmedeba gaavrceles saxelm-
wifosa da individis iseT urTierTobebze, rogoricaa: eqspropriacia, 
dagegmarebis gadawyvetileba, mSeneblobis nebarTva da qonebiT sarge-
blobis nebarTva, nebarTvebi Tu licenziebi, romelTa arsebobazec 
damokidebulia xelSekrulebis kanoniereba kerZo samarTlis pirebs 
Soris, an romlebic aucilebelia konkretuli ekonomikuri saqmiano-
bis gansaxorcieleblad, aseve administraciuli organos mier miyeneb-
uli zianis anazRaureba, sajaro mosamsaxuris SromiTi dava, Tu amiT 
mxolod ekonomikuri interesi Seilaxa da Tu gamoyenebuli ar iyo 
administraciuli organos diskreciuli uflebamosileba;24

d) sasamarTlosaTvis centraluri faqtori ufleba-valdebulebis 
samoqalaqo xasiaTis gansazRvrisas individis qonebrivi/finansuri in-
teresia, masTan ganixileba sagadasaxadosamarTlebrivi davebi, ker-
Zod, saqme gauqmebuli sagadasaxado normis safuZvelze gadaxdili 
Tanxebis restituciis Sesaxeb, Tumca sxva saqmeze sasamarTlom proce-
durebi ar miiCnia „samoqalaqod“ mxolod ekonomikuri interesis gamo;25 

e) sasamarTlos Tavdapirvel gadawyvetilebebSi, romlebSic ufle-
ba-movaleobebi sagadasaxado kanonmdeblobis an Cveulebrivi samoqa-

20	 feracini italiis winaaRmdeg (Ferrazzini v. Italy), 2001 wlis 12 ivlisi, gansxvavebuli 
azri, me-2 punqti. iqve, me-3 punqti: mosamarTleebi aRniSnaven, rom „samoqalaqos“ 
koncefcias ar vxvdebiT saerTaSoriso paqtSi samoqalaqo da politikuri ufle-
bebis Sesaxeb, maSin, rodesac amerikuli adamianis uflebebis konvencia, me-8 mux-
li, moicavs, samoqalaqo- da SromissamarTlebriv ufleba-movaleobis gverdiT, 
sagadasaxado davebs.

21	 iqve, me-3 punqti.
22	 iqve.
23	 iqve.
24	 iqve, me-4 punqti.
25	 iqve, me-6 punqti.
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adamianis uflebaTa dacvis evropuli konvenciis me-6 muxli

laqo valdebulebebis nawilad iqna miCneuli demokratiul sazoga-
doebaSi da, amasTan, me-6 muxli ar iqna gamoyenebuli, mogvianebiT es 
midgoma Seicvala.26 gansxvavebuli azris mqone mosamarTleebis das-
abuTebiT, kriteriumi „Cveulebrivi samoqalaqo valdebulebebi de-
mokratiul sazogadoebaSi“ ar aris gamyofi „samoqalaqo“ da „arasamo-
qalaqo“ ufleba-valdebulebebs Soris;27

v) mosamarTleTa ganmartebiT, maSin, rodesac piris qonebriv/fi-
nansur interess ziani miadga da es Careva ar aris dafuZnebuli dis-
kreciul uflebamosilebaze, ekonomikuri kriteriumi swored rom 
amosavali wertilia.28 amasTanave, aRsaniSnavia specialuri garemoebe-
biT ganpirobebuli gamonaklisebi, kerZod: piris ufleba, iyos arCeu-
li, saxelmwifosa da sajaro mosamsaxuris urTierToba da ucxoelebis 
qveyanaSi Sesvlisa da darCenis ufleba;29

z) da bolos, me-6 muxlis 1-li nawilis gavrceleba sagadasaxado 
davebze ar zRudavs saxelmwifoebis uflebamosilebas, daakisron saga-
dasaxado valdebulebebi pirebs. me-6 muxli aris proceduruli garan-
tia, romelic uzrunvelyofs sasamarTlosadmi mimarTvis uflebas da 
samarTlian sasamarTlos gonivrul vadebSi.30 

yovelive zemoaRniSnulis gaTvaliswinebiT, gansxvavebuli azris 
mqone mosamarTleebi mividnen im daskvnamde, rom, vinaidan gadasaxadebis 
gadaxdis valdebuleba moqalaqeTa qonebriv/finansur interesebs exeba 
da demokratiul sazogadoebaSi dabegvra, misi safuZvlis _ gadaxda-
mokrebis CaTvliT, emyareba ara Sesabamis uflebamosil pirTa diskre-
cias, aramed mkacrad gansazRvrul samarTlebriv regulaciebs, me-6 
muxli sagadasaxado davebis mimarT unda iqnes gamoyenebuli, vidre ar 
iarsebebs specialuri garemoebebi, romlebic gadasaxadebis gadaxdis 
valdebulebas „samoqalaqos“ mniSvnelobas gamoaclian da, Sesabamisad, 
me-6 muxlis sferodan gamoricxaven.31 

Tavis mxriv, mecnierTaTvis rTulia, erTmaneTs SeuTavson am si-
didis davebis jgufis amoricxva gansaxilveli saqmeebis Tematikidan 
maSin, rodesac sasamarTlo mudmiv xazgasmas axdens samarTlis uzenae-

26	 feracini italiis winaaRmdeg, iqve.
27 iqve, me-6 punqti. aq mosamarTle svams SekiTxvebs, Tu ratom ar iTvleba saga-

dasaxado SeRavaTi „samoqalaqod“, aqedan gamomdinare ki, kompensaciis sakiTxi da 
socialuri Senatanis gadaxda iTvleba „samoqalaqod“, xolo saSemosavlo gadasaxa-
dis gadaxda ar iTvleba.

28	 iqve, me-7 punqti.
29	 iqve.
30	 iqve, me-8 punqti.
31	 iqve, me-7 punqti.
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sobaze Tavis praqtikaSi. ratom ar unda daeqvemdebaros aRmasrulebe-
li xelisufleba adamianis uflebaTa evropul sasamarTlo kontrols 
sagadasaxado mimarTulebiT? am kiTxvaze pasuxis Ziebisas, magaliTad, 
benderi da duma yuradRebas amaxvileben im uTanasworobaze, romelic 
warmoiSoba imis gamo, rom gadasaxadebi konvenciis pirveli oqmis 
pirveli muxlis dacvis qveS moxvda da, amasTan, ar aris aRiarebuli 
`samoqalaqo uflebebad da valdebulebebad.“32 feterisi da vateli mi-
iCneven, rom sagadasaxado davalianebasTan dakavSirebuli davebi, rom-
lebic ukve gadawyda sagadasaxado organoebis mier, sul cota, unda 
iyos klasificirebuli rogorc „samoqalaqo“.33  

2. sagadasaxado sanqciebis sisxlissamarTlebrivi mniSvneloba 
„konvenciis“ me-6 muxlis miznebisaTvis

2.1. sagadasaxado sanqciebis sisxlissamarTlebrivi mniSvneloba 

rogorc aRiniSna, Tu piris ufleba-valdebuleba samoqalaqo- an 
sisxlissamarTlebriv mniSvnelobas atarebs, an aseTad SeiZleba CaiT-
valos, moqmedebs „konvenciis“ me-6 muxli. naSromis am nawilSi ganixile-
ba adamianis uflebaTa dacvis evropuli sasamarTlos is gadawyvetile-
bebi, romlebic adgenen im kriteriumebsa Tu winapirobebs, romelTa 
gaTvaliswinebiT sakiTxi SeiZleba CaiTvalos sisxlissamarTlebrivad 
da, Sesabamisad, masze gavrceldes konvenciis me-6 muxlis moqmedeba.

 

2.2. „enjelis“ sami kriteriumi da sagadasaxado sanqciis 
sisxlissamarTlebrivi braldebis koncefcia 

saqmeze _ enjeli da sxvebi niderlandis winaaRmdeg (Engel and others 
v. The Netherlands) _ evropulma sasamarTlom ganmarta, rom koncefcia 
„sisxlissamarTlebrivi“ avtonomiuria34 da daadgina sami kriteriumi, 
romelTa arsebobis SemTxvevaSi sanqcias SeiZleba mieces „sisxlissa-
marTlebrivi sasjelis“ mniSvneloba.35 esenia:

32	 T. Bender & S. Douma, “Geen fair trial voor belastingzaken”, in: NJCM-Bulletin 2002, 400-413.
33	 M. Feteris, “Vijftig jaar EVRM en het belastingrecht”, in: R.A. Lawson & E. Myjer (eds.), 50 Jaar 

EVRM, Leiden:  NJCM, 2000, p. 466 and P.J. Wattel, “Mensenrechten en belastingen”, in: 40 Jaar 
EVRM, Leiden NJCM, 1990, 51-252.

34 enjeli da sxvebi niderlandis winaaRmdeg (Engel and others v. The Netherlands), 1976 
wlis 8 ivnisi, 81-e punqti.

35	 G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 22
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a) danaSaulis (da, Sesabamisad, misTvis gaTvaliswinebuli sanqciis) 
adgili adgilobrivi qveynis samarTlis sistemaSi;

b) danaSaulis xasiaTi; an
g) jarimis xasiaTi da misi simkacris xarisxi.36

zemoaRniSnuli kriteriumebi alternatiulia da „sisxlissamar-
Tlebrivad“ miCnevisaTvis sakmarisia erT-erTi pirobis arseboba.37 
amasTan, es ar gamoricxavs SekrebiTobis midgomas, maSin, rodesac cal-
calke TiToeuli kriteriumis analizi ar iZleva daskvnis cxadad ga-
keTebis SesaZleblobas, rom saxezea „sisxlissamarTlebrivi sanqcia“.38 

„adamianis Tavisuflebis SemzRudveli sanqciebi yovelTvis 
sisxlissamarTlebrivia.“39 Tu ramdenad zRudavs fuladi sanqciebi 
adamianis Tavisuflebas, am sakiTxTan dakavSirebiT, sayuradReboa 
sasamarTlos gadawyvetileba saqmeze _ bendenauni safrangeTis wi-
naaRmdeg (Bendenoun v. France),40 romelSic gamoCnda, rom „sisxlissa-
marTlebrivi sanqciis“ mniSvneloba ar aris SezRuduli formaluri 
kriteriumiT da konvenciis me-6 muxlis miznebisaTvis didi odenobis 
jarimas an „mniSvnelovan sagadasaxado jarimas“ SesaZloa, „sisxlissa-
marTlebrivi sanqciis“ mniSvneloba mieniWos.41 

sasamarTlom daadgina, rom batoni bendenaunis samarTaldar-
Rveva da jarima emyareboda sagadasaxado kanonmdeblobis zogad wess 
(Tanabrad vrceldeboda yvela gadasaxadis gadamxdelze da adgenda 
konkretul winapirobebs jarimis dakisrebisaTvis);42 sagadasaxado 
sauravi miznad isaxavda ara mxolod qonebriv/finansur kompensacias 
miyenebuli zianisTvis, aramed  damatebiT hqonda sadamsjelo funq-
cia (danaSaulis ganmeorebis Tavidan asarideblad); dabolos, sauravs 

36 enjeli da sxvebi niderlandis winaaRmdeg (Engel and others v. The Netherlands), 1976 
wlis 8 ivnisi, 82-e punqti.

37	 G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 137.

38 ruacalaineni fineTis winaaRmdeg (Ruotsalainen v. Finland), 2009 wlis 16 seqtemberi, 
43-e punqti.

39	 G. Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 22.

40 batoni bendenauni, romelic sajaro SezRuduli pasuxismgeblobis sazogadoe-
bis maJoritari partniori da direqtori gaxldaT, saTavo ofisiT strasburgSi, 
ZiriTadad, Zveli monetebiT, xelovnebis nimuSebiTa da Zvirfasi qvebiT vaWrobda, 
ris gamoc mis mimarT sami warmoeba daiwyo: sabaJo, sagadasaxado, sisxlis (TiTqmis 
paralelur reJimSi), bendenauni safrangeTis winaaRmdeg (Bendenoun v. France),  1994 
wlis 24 Tebervali, me-7 punqti.

41	 G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 137.

42 bendenauni safrangeTis winaaRmdeg (Bendenoun v. France), 1994 wlis 24 Tebervali, 
47-e punqti. 
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hqonda rogorc Semakavebeli, ise sadamsjelo mizani.43 sasamarTlosT-
vis gadamwyveti mniSvneloba hqonda sauravis odenobasa da misi gadaux-
delobis SesaZlo Sedegs (gadauxdelobis gamo sisxlis samarTlis 
sasamarTlos batoni bendenaunisaTvis SeiZleba patimroba miesaja).44 
yovelive amis gaTvaliswinebiT (kumulaciurad) sasamarTlom CaTvala, 
rom administraciul jarimas hqonda „sisxlissamarTlebrivi“ xasiaTi 
me-6 muxlis 1-li punqtis miznebisaTvis45 da daadgina, me-6 muxli unda 
yofiliyo gamoyenebuli.46

saqmeebSi _ vasTberga taqsi aqTibolagi da viuliqi SvedeTis 
winaaRmdeg (Vastberga Taxi Aktiebolag v. Sweden)47 da iusila fineTis 
winaaRmdeg (Jussila v. Finland)48 _ sasamarTlom kvlav gausva xazi, 
rom administraciul jarimebs SeiZleba, konvenciis miznebisTvis 
sisxlissamarTlebrivi xasiaTi hqondes.49 saqmeze _ vasTberga taqsi 
aqTibolagi da viuliqi SvedeTis winaaRmdeg _ sasamarTlom 20%-iani 
sauravi miiCnia „sisxlissamarTlebrivi“ xasiaTis sanqciad.50 saqme-
Si _ iusila fineTis winaaRmdeg (romelsac Bendenoun-is doqtrinis 
dasasruladac ki moixsenieben)51 _ sasamarTlom dasva iseTi kiTx-
vebi, rogoricaa: samarTaldarRvevis zogadi mizani, kompetenturi 
piri samarTalwarmoebisa da sanqciis gansazRvrisaTvis da sanqciis 
funqciis (sadamsjelo Tu Semakavebeli) gverdiT aseve subieqturi 
elementi _ brali.52 amasTan, Tu samarTaldarRveva zogadi xasiaTis 
matarebelia da iarsebebs procentebiT gamoTvladi Semakavebeli 
jarima (miuxedavad moculobisa), iqmneba didi albaToba imisa, rom 
aseTi jarima CaiTvalos sisxlissamarTlebrivad da gavrceldes me-6 
muxliT gaTvaliswinebuli garantiebi, Tumca SeiZleba naklebi sim-
kacriT.53

43	 iqve.
44	 iqve.
45 Decisions of the ECHR affecting domestic laws in the financial and tax field, Maria  Amparo Grau 

Ruiz, 18 Lex ET Scientia Int’l J. 9 2011, (SemdgomSi _ Maria Ruiz), me-10 gv.
46 bendenauni safrangeTis winaaRmdeg (Bendenoun v. France),  1994 wlis 24 Tebervali, 

47-e punqti.
47	 vasTberga taqsi aqTibolagi da viuliqi SvedeTis winaaRmdeg (Västberga taxi aktiebo-

lag and vulic v. Sweden), 2002 wlis 23 ivlisi.
48	 iusila fineTis winaaRmdeg (Jussila v. Finland), 2006 wlis 23 noemberi.
49	 Maria Ruiz, 12. 
50	 vasTberga taqsi aqTibolagi da viuliqi SvedeTis winaaRmdeg (Västberga taxi aktiebolag 

and Vulic v. Sweden), 2002 wlis 23 ivlisi, me-80 punqti. zogierTi mosazrebis mixedviT, 
„sisxlissamarTlebrivad“ SesaZloa aseve CaeTvala 10%-iani sauravic,  Maria Ruiz, 12. 

51	 iqve, 12.
52	 iqve, 23.
53	 iqve, 12.
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aseve yuradRebas ipyrobs sxva saqmeebic, romlebic xSirad ganx-
ilvis sagania rogorc erovnul, ise saerTaSoriso doneze. 2012 wlis 
saqmeze _ segam s.a. safrangeTis winaaRmdeg (Segame SA v. France)54 _ sa-
samarTlom konvenciasTan Sesabamisad cno sagadasaxado davalianebis 
fiqsirebuli procentis (fixed percentage of the tax due) sasjelad daniSvna 
da me-6 muxlis darRveva ar daadgina.55

gadasaxadis gadamxdelma kompaniam mimarTa evropul sasamarT-
los, radgan miiCnevda, rom misi ufleba samarTlian sasamarTloze 
irRveva, vinaidan safrangeTSi ar arsebobs kompetenturi sasamarTlo, 
romelsac SeuZlia gansajos jarimis odenoba. frangulma saSemosavlo 
organom aRiara am jarimis sisxlissamarTlebrivi xasiaTi me-6 mux-
lis miznebisaTvis, Tumca sasamarTlom uaryo kompaniis sarCeli me-6 
muxlis darRvevasTan dakavSirebiT. sasamarTlom aRniSna, rom gad-
amxdels praqtikulad mieca sruli SesaZlebloba, gaeprotestebina 
gadasaxadis odenoba da rom frangul sasamarTlos SeiZleboda dae-
dgina davalianebis ararseboba, ra SemTxvevaSic aranairi jarima ar 
iarsebebda. mecnierTa nawilis azriT, sasamarTlo SecdomaSi Sevida, 
imdenad, ramdenadac, gadasaxadebTan dakavSirebuli pasuxismgeblobis 
arsebobis dadgenasTan erTad, jarimis dakisreba frangul samarTalSi 
avtomaturad xdeba, rac gamoricxavs franguli sasamarTlos SesaZle-
blobas, Seamciros jarimis odenoba, an, gadamxdelis bralis ararse-
bobisas, gaauqmos dakisrebuli jarima, an Seamciros is.56 aRniSnulis 
sapasuxod evropuli sasamarTlo xazs usvams, rom jarima dawesebulia 
gadacdomis simZimis proporciulad, gadauxdeli gadasaxadis procen-
tis fiqsirebiT, aseve aRniSna, rom sagadasaxado SemTxvevebi saxelm-
wifo interesebis matarebelia da gadasaxadi, rogorc aseTi, ar eqceva 
sisxlis samarTlis sferoSi.57

54	 ECtHR, 7 June 2012, Application No. 4837/06, segam s.a. safrangeTis winaaRmdeg (Segame SA 
v. France) – Switzerland.

55 kompanias, romelic marTavda xelovnebis galereas parizSi da ixdida gadasaxadebs, 
auditis Sedegad daekisra damatebiTi gadasaxadi xelovnebis obieqtebze, sxva ga-
dasaxadebTan erTad. gadasaxadi moicavda sagadasaxado davalianebis asprocentian 
jarimas (Tumca davis mimdinareobisas jarima Semcirebul iqna 25%-amde). kompaniam 
gaaprotesta sagadasaxado valdebuleba da jarima administraciul saqmeTa samive 
safexuris sasamarTlos winaSe, Tumca uSedegod. segam s.a safrangeTis winaaRmdeg 
(Segame SA v. France), me-5 da me-6 punqtebi.

56	 segam s.a. safrangeTis winaaRmdeg (Segame SA v. France), me-19 punqti.
57 segam s.a safrangeTis winaaRmdeg (Segame SA v. France), 59-e da me-60 punqtebi. saga-

dasaxado samarTlis efeqtiani administrirebisaTvis saxelmwifoebs aqvT ufleba, 
hqondeT fiqsirebuli jarimebi _ gadauxdeli gadasaxadis garkveuli procenti, 
romlis gasaCivrebac gadasaxadis gadamxdels yovelTvis ar SeuZlia. evropulma 
sasamarTlom ganacxada, rom 25-procentiani jarima ar iyo araproporciuli. Tum-



16

qeTevan buaZe, daviT jaiani 

2.3. sagadasaxado sanqciebis dauyovnebeli aRsrulebis efeqti

saintereso ganmarteba gaakeTa mosamarTle resma Tavis Tanmxvedr 
mosazrebaSi saqmeSi _ feracini italiis winaaRmdeg (Ferrazzini v. Italy), 
romelSic imsjela sabanko garantiaze, rogorc dauyovnebliv aR-
srulebis tolfas meqanizmsa da mis Sesabamisobaze konvenciasTan.

mosamarTlem xazi gausva im faqts, rom konvenciis ganviTareba saga-
dasaxado samarTlis kuTxiT ar cvlis pirTa valdebulebas, gadaixa-
don gadasaxadebi da ganacxada, rom: „vinaidan sagadasaxado saqmeebis 
sisxlissamarTlebrivi aspeqti ar aris gamoricxuli konvenciis me-6 
muxlis gamoyenebis sferodan, ....dauyovnebeli aRsruleba, romelsac 
aqvs bevri msgavseba jarimis efeqtTan da SeiZleba iyos masze metad 
mkacri ekonomikuri TvalsazrisiT, ar unda iyos gamoricxuli me-6 
muxlis gamoyenebis sferodan“.58 mosamarTlem ganavrco, rom, Tumca 
sagadasaxado sakiTxebi jer kidev sajaro sferos `xeluxlebel pre-
rogativad“ rCeba, aris sakiTxi, rodesac saxelmwifo arRvevs Tavis 
prerogativas da individis dacul sferoSi ereva, romlis dacvis le-
gitimuri uflebac aqvs pirs demokratiul sazogadoebaSi.59 gadasaxa-
dis gadamxdeli uflebamosilia, sadavod gaxados Tavisi uflebebis 
darRveva dauyovnebeli aRsrulebis procesSi.60 resi miiCnevs, rom, 
sasamarTlos dadgenili praqtikidan gamomdinare, gamoricxulia da-
kisrebuli da gasaCivrebuli jarimis aRsruleba.61 es wesi ki analo-
giurad unda gavrceldes sagadasaxado warmoebaSi.62 iq, sadac es wesi 
darRveulia, saxelmwifos prerogativa SeiZleba CaiTvalos gadamete-
bulad. amgvari SemTxvevaa, rodesac saxelmwifo aRsrulebis SeCerebis 
sanacvlod sabanko garantias iTxovs, rac individs zedmet tvirTs 
akisrebs.63 

ca rTulia dainaxo am gadawyvetilebis gamarTleba. aradeklarirebuli gadasaxa-
dis SemTxvevaSi SesaZloa, gadasaxadis gadamxdelis bralis farTo speqtrTan 
gvqondes saqme. amdenad, fiqsirebuli procentis dadgena, maSin, rodesac saxezea 
bralis (culpability) sxvadasxva done, rTulia miviCnioT proporciulad. ix., aseve, 
filip beikeris mokle mimoxilva, European Taxation, 2012, 586. 

58 feracini italiis winaaRmdeg (Ferrazzini v. Italy), 2001 wlis 12 ivlisi, mosamarTle 
resis Tanmxvedri mosazreba.

59	 iqve.
60  iqve.
61	 iqve.
62	 iqve.
63	 iqve.
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3. sisxlissamarTlebrivi principebis gamoyeneba sagadasaxado davebSi 
da mtkicebis tvirTisa da Tanabari xelmisawvdomobis principis Sesaxeb 

rogorc aRiniSna, zogierTi sagadasaxado sakiTxi „sisxlissamarT-
lebrivi“ mniSvnelobis matarebelia. qvemoT ganixileba evropuli sa-
samarTlos precedentebi dumilis uflebisa da ormagi dasjis akrZal-
vis Sesaxeb, romlebic metad mniSvnelovania sagadasaxado organoebisa 
da pirTa urTierTobebSi.  

3.1. mtkicebis tvirTisa da Tanabari xelmisawvdomobis principis 
(Principle of Equality of Arms)  Sesaxeb

zogadi wesis Tanaxmad, mtkicebis tvirTi ekisreba sagadasaxado or-
ganos rogorc Sida warmoebisas, ise sasamarTlo procesze.64 amas-
Tanave, arsebobs mtkicebis tvirTis Sebrunebis SemTxvevebic, maSin, 
rodesac gadasaxadis gadamxdels iseTi arsebiTi valdebuleba aqvs 
darRveuli, rogoric sabuRaltro saqmiswarmoebaa.65 mtkicebis tvir-
Tze msjelobisas sainteresoa sagadasaxado organoebis diskreci-
uli uflebamosilebis gamoyenebis sakiTxis Seswavla (aseTis arsebo-
bis SemTxvevaSi), vinaidan diskreciuli uflebamosilebis gamoyenebis 
SemTxvevaSi am organom unda amtkicos faqtebi, romlebsac daeyrd-
no, aseve Sefasebebis siswore, romelic gaakeTa.66 amasTan, mtkicebis 
tvirTis gadatana erTi mxridan meore mxares umetes qveyanaSi konkre-
tuli winapirobebis dakmayofilebisas xdeba. magaliTad, sagadasaxado 
samarTaldarRvevis dadgenisaTvis mtkicebulebebis Segroveba-war-
modgena erovnuli kanonmdeblobis Sesabamisad ekisreba sagadasaxa-
dos, xolo, meore mxriv, gadasaxadis gadamxdelis mtkicebis sagania, 
Tu ra biznesmotivebi edo safuZvlad transaqcias.67

Tanabari xelmisawvdomobis principi (Principle of Equality of Arms)   ar-

64	 G.Meussen, the Burden of Proof in Tax Law, 2011 EATLP Congress Report, Upsala, 2013, 20. iseT 
qveynebSi, rogoricaa: avstria, fineTi, dania, SvedeTi, espaneTi, safrangeTi, ni-
derlandi, saberZneTi, germania, aSS, mtkicebis tvirTi aris srulad sagadasaxdo 
organoebze. amasTan, aRsaniSnavia, rom sagadasaxado jarimebi germaniaSi metad 
iSviaTobaa. G.Meussen, the Burden of Proof in Tax Law, 2011 EATLP Congress Report, Upsala, 
2013, 39.

65	 iqve,  21.
66	 iqve.
67	 iqve, 29.
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sebiTi mniSvnelobis debulebaa, romelic gamoyenebul unda iqnes kon-
venciis wevri saxelmwifoebis Sidasaxelmwifoebriv samarTalSic. am 
principis darRveva sasamarTlom 2012 wels daadgina saqmeSi _ Samba 
Sveicariis winaaRmdeg (Chambaz v. Switzerland),68 sadac gadasaxadis gad-
amxdels ar misces sagadasaxado organos mier Segrovebuli sruli 
dokumentaciis naxvis ufleba.69 sasamarTlos umravlesobam am SemTx-
vevaSi mkafiod airCia Semdegi midgoma: erTeuli safuZvlebi, romelze 
dayrdnobiTac devnis organos SeuZlia, uari ganacxados sabuTebis 
miwodebaze (miuxedavad imisa, iqneba es organosaTvis sasargeblo 
Tu gadamxdelisTvis), aris sasicocxlo erovnuli interesi an mesame 
pirebis ZiriTadi uflebebis dacva.

dasaxelebuli gamonaklisebis ararsebobis gamo, rac gaamarTlebda 
gadasaxadis gadamxdelisaTvis dokumentaciis miwodebaze uaris Tqmas, 
sasamarTlom Sveicariis saxelmwifos mier me-6 muxlis 1-li punqtis 
darRveva daadgina. savaraudoa, rom amgvari gadawyvetilebebi mniS-
vnelovan gavlenas moaxdens im SemTxvevebze, rodesac sagadasaxado 
organos surs, didi odenobiT jarima daakisros gadasaxadis gadamx-
dels. es ukanaskneli uflebamosilia, saSemosavlo organos xelSi ar-
sebuli dokumentaciis sruli gamJRavneba moiTxovos, miuxedavad imi-
sa, Tu visTvis ufro xelsayrelia calkeuli informaciis Semcveli esa 
Tu is sabuTi. amasTan, am SemTxvevaSi naklebad savaraudoa, miRebul 
iqnes sagadasaxado organos iseTi kontrargumentebi, rogoricaa, mag-
aliTad, mesame mxaris informaciis konfidencialurobis dacva.

3.2. udanaSaulobis prezumfcia

udanaSaulobis prezumfcia, upirvelesad, proceduruli garantiaa 
Tavad sisxlissamarTlebrivi sasamarTlo procesis CatarebisaTvis 
_ sasamarTloebi procesis warmarTvisas ar unda miiCnevdnen, rom 
braldebulma sadavo qmedeba Caidina. braldebulis udanaSaulobis  
prezumfcia mniSvnelovania mtkicebulebaTa moZiebis procesSi, ramde-
nadac mas gadaaqvs mtkicebis tvirTi prokuraturaze da braldebuls 
SesaZleblobas aZlevs, sargebeli miiRos eWvis arsebobis SemTxveva-
Si.70 am muxlidan gamomdinare, Camoyalibebuli proceduruli dacvis 

68	 Samba Sveicariis winaaRmdeg (Chambaz v. Switzerland), 5 Apr. 2012 (Application No. 11663/04).
69 kerZod, TanamSromlobaze uaris gamo, Sveicariulma saSemosavlo organom uari 

Tqva, misTvis gaemJRavnebina calkeuli dokumentebi, romlebic mesame pirebisagan 
miiRo, vidre ar miiRebda Tanxmobas am ukanasknelTagan.

70	 Right To A Fair Trial In Criminal Matters Under Article 6 E.C.H.R., PAUL MAHONEY* Judicial 
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sistema SeiZleba gavrceldes sagadasaxado davebzec mutatis mutandis. 
am mimarTulebiT sasamarTlos uaxlesi saqmeebidan yuradRebas im-
saxurebs 2014 wlis oqtombris gadawyvetileba saqmeze _ melo tadeo 
portugaliis winaaRmdeg (Melo Tadeu v. Portugal),71 romelSic palatam 
daadgina udanaSaulobis prezumfciis, aseve sakuTrebis uflebis dar-
Rveva, radgan administraciul saqmeTa sasamarTlom ar miiRo mxedv-
elobaSi sisxlissamarTlebriv warmoebaSi miRebuli gamamarTlebeli 
gadawyvetileba.72

saqme exeboda qalbaton melo tadeus, rogorc kompaniis de faqto 
menejeris, winaaRmdeg dawyebul sagadasaxado aRsrulebis procedur-
as, romlis xelmZRvanelobis qveS myofi kompania sagadasaxado daval-
ianebas flobda. es procedura gagrZelda mas Semdegac, rac qalbatoni 
gaamarTles sisxlissamarTlebriv warmoebaSi, gadasaxadebisagan Tavis 
aridebis epizodze. kerZod, sasamarTlom miiCnia, rom sagadasaxado 
organoebma da administraciul saqmeTa sasamarTloebma mxedvelobaSi 
ar miiRes qalbatoni tadeus gamarTleba sisxlis samarTlis saqmeze, 
riTac eWvqveS daayenes gadawyvetileba  sisxlis samarTlis saqmeze da 
rac SeuTavsebeli iyo mis uflebasTan, miCneul iqnes udanaSaulod.

sasamarTlos azriT, sisxlis samarTlis saqmeze gamarTleba gaT-
valiswinebul unda iqnes nebismieri momdevno warmoebisas, sisxlissa-
marTlebrivi iqneba es Tu ara. 

3.3. sagadasaxado organoebTan TanamSromlobisa da informaciis 
wardgenis valdebuleba gadasaxadis gadamxdelis dumilis uflebasa da 
nemo tenetur principTan mimarTebiT

zogadad, erovnuli sagadasaxado kanonmdeblobidan gamomdinare, 
gadasaxadis gadamxdels aqvs sagadasaxado TanamSromlobisa da infor-
maciis wardgenis valdebuleba.73 am TavSi naSromis interesisa da kv-
levis sagania am valdebulebis farglebi dumilis uflebasa da Nemo 
tenetur seipsum accusare-s74 principTan mimarTebiT.75 sasamarTlom ro-

Studies Institute Journal, 2004, 120.
71	 melo tadeu portugaliis winaaRmdeg (Melo Tadeu v. Portugal), 23 oqtomberi 2012 (Ap-

plication no. 27785/10).
72 winamdebare saqmeSi administraciulma sasamarTloebma uari ganacxades sakiTxis 

arsebiT ganxilvaze, apelaciis dasaSveboba ganmartes formalurad da SecdomiT 
miiCnies, rom winare gamamarTlebeli ganaCeni aRar iyo gadasawyveti sakiTxi.

73	 maT Soris, saqarTvelos sagadasaxdo kanonmdeblobidan gamomdinare.
74 laT. Nemo tenetur seipsum accusare _ qarT. „aravin aris valdebuli, brali dasdos 

sakuTar Tavs“ _ SemdgomSi moixsenieba rogorc _ nemo tenetur.
75	 G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
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gorc dumilis ufleba, ise nemo tenetur aRiara konvenciis me-6 muxlTan 
mWidrod dakavSirebul saerTaSoriso standartebad,76 vinaidan orives 
safuZveli udanaSaulobis prezumfciaa (presumptio innocentiae).77 Sesabam-
isad, nemo tenetur-ze msjeloba SeiZleba mxolod mas Semdeg, rac dadg-
indeba sagadasaxado sakiTxis „sisxlis-“ an „samoqalaqosamarTlebrivi“ 
mniSvneloba, riTac masze gavrceldeba me-6 muxlis moqmedeba.78

kontinenturi evropis samarTlis qveynebSi am mimarTulebiT arse-
bobs sami principi:

a) saqmisTvis mniSvnelovani faqtebis moZiebis principi (Untersuc-
hungsprinzip);

b) namdvili/swori faqtebis moZiebis principi (Materielle Richtigkeit 
der Sachaufklaerung); da

g) nemo tenetur.79
aRsaniSnavia, rom pirveli ori principi moqmedebs sajaro samar-

TalSi, emsaxureba kanonierebis princips (principle of legality) da, am prin-
cipebis mixedviT, sagadasaxado organo ar aris SezRuduli gadasaxadis 
gadamxdelis mier moyvanili mtkicebulebebiT, mas ufleba aqvs, swori 
samarTalSefardebisaTvis aqtiurad moiZios faqtebi.80 sapirispirod, 
nemo tenetur icavs gadasaxadis gadamxdels, imdenad, ramdenadac is mi-
jnavs auditis departamentsa da im kompetentur organos, romelmac 
unda daakisros gadasaxadis gadamxdels jarima an warmoadginos Se-
mosavlebis samsaxuris interesi sasamarTloSi.81 aRsaniSnavia, rom in-
formaciis miwodebisa da TanamSromlobis valdebuleba sagadasaxado 
sistemis nawilia da gadasaxadebis administrireba swored rom ga-
dasaxadis gadamxdelis mier informaciis gaxsniT, anu wardgenili in-
formaciis safuZvelze xdeba.82 aRniSnuls ki dumilis ufleba da nemo 

2011,  134. Tumca aq aseve sainteresoa informaciisa da komunikaciis valdebulebis 
Sesabamisoba kerZo samewarmeo saqmianobis ganxorcielebis erovnuli  konstituc-
iebiT garantirebul uflebasTan.

76 	G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 135. amasTanave, qvemoT nemo tenetur-s iseTive farTo mniSvnelobiT davasax-
elebT, rogorc is aris moxseniebuli Cven mier gamoyenebul literaturaSi da, 
Sesabamisad, zogierT SemTxvevaSi calke aRar movixseniebT „dumilis uflebas“.

77 sandersi gaerTianebuli samefos winaaRmdeg (Saunders v. United Kingdom), 1996 wlis 
17 dekemberi, me-8 punqti. aleni gaerTianebuli samefos  winaaRmdeg (Allen v. United 
Kingdom), 2013 wlis 12 ivnisi, 93-e punqti.

78	 G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 135.

79	 iqve,  134.
80	 iqve.
81	 iqve.
82	 zogadad, gadasaxadis gadamxdelis sagadasaxdo mdgomareobis gansazRvris mizniT 
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tenetur sirTuleebs uqmnis da rac aseve naTlad ikveTeba sasamarTlos 
praqtikidan.83

aq aRsaniSnavia Semdegi saqmeebi:
a) saqmis _ fanki safrangeTis winaaRmdeg  (Funke v. France) _ mixed-

viT,  sabaJos frangma oficerma Catarebuli Cxrekis safuZvelze ga-
dasaxadis gadamxdelis saxlidan amoiRo (daayadaRa) dokumentacia, 
romlis safuZvelzec mosTxoves gadasaxadis gadamxdels,  warmoedgina 
amonawerebi misi ucxoeTSi arsebuli sabanko angariSebidan, razec am 
ukanasknelma uari ganacxada.84 Sedegad, gadasaxadis gadamxdels pa-
suxismgebloba daekisra sisxlis samarTlis wesiT da dajarimda.85 ga-
dasaxadis gadamxdelis azriT, dairRva konvenciis me-6 muxlis 1-li 
punqti da me-8 muxli.86 evropulma sasamarTlom miiCnia, rom dairRva 
me-6 muxlis 1-li punqti da ganmarta: baton fanks ufleba hqonda, 
esargebla dumilis uflebiT da ar mieRo monawileoba sakuTari Tavi-
saTvis bralis dadebaSi.87

b) saqmis _ abasi niderlandis winaaRmdeg (Abas v. Netherlands) _ 
mixedviT, niderlandis sagadasaxado inspeqtoris werilze damate-
biTi informaciis gamoTxovis Sesaxeb gadasaxadis gadamxdelma ga-
nacxada, rom is aRar aris niderlandis rezidenti, rameTu gadavida 
irlandiaSi.88 am werilis Semdgom sagadasaxado organoebma Caatares 
Cxreka gadasaxadis gadamxdelis saxlSi da amoiRes dokumentacia, 
ris safuZvelzec CaTvales, rom batoni abasi isev niderlandis re-
zidenti iyo da brali dasdes TaRliTobasa da gadasaxadebis gadax-
disagan Tavis aridebaSi.89 komisiam imsjela sakiTxze, Tu rodis dai-
wyo sisxlis samarTlis warmoeba gadasaxadis gadamxdelis mimarT: 
maSin, rodesac werili gaugzavnes ganmcxadebels, Tu maSin, rodesac 
misi saxlidan dokumentacia amoiRes, da mivida im daskvnamde, rom 
Cxrekamde sagadasaxado inspeqtoris mier Catarebuli sagamoZiebo 

informaciis gaxsna sabuRaltro-sagadasaxdo miznebisaTvis ar iwvevs TviTinkri-
minirebas. aseTia informacia mogebis, brunvis, daqviTvis Sesaxeb da sxva. G. Kofler, 
M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 2011, 
136-137,  253.

83	 G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 136-137.

84	 fanki safrangeTis winaaRmdeg (Funke v. France), 1993 wlis 25 Tebervali, me-9-me-14 
punqtebi.

85	 iqve.
86	 iqve, 38-e da 47-e punqtebi.
87	 iqve, 44-e punqti.
88	 abasi niderlandis winaaRmdeg (Abas v. Netherlands), 1997 wlis 26 Tebervali.
89	 iqve.
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moqmedebebi iyo gamoZieba sagadasaxado miznebisaTvis, xolo im mo-
mentidan, rodesac sagadasaxado inspeqtorma Caatara Cxreka, ramac 
arsebiTi gavlena moaxdina ganmcxadeblis mdgomareobaze, gamoy-
enebuli unda yofiliyo me-6 muxlis 1-li punqti.90  

g) saqmeSi _ sandersi gaerTianebuli samefos winaaRmdeg (Saunders 
v. United Kingdom) _ miRebulma gadawyvetilebam xazi gausva, rom ar 
SeiZleba gadasaxadis gadamxdelis iZuleba, misi nebis sawinaaRmdegod 
warmoadginos mtkicebuleba Tavisi Tavis winaaRmdeg.91 gadasaxadis 
gadamxdelis iZuleba (mkacri jarimis dakisrebis muqariT) mis mier 
warsulSi Cadenili sagadasaxadosamarTlebrivi darRvevis Sesaxeb  
mtkicebulebis warmodgenasTan dakavSirebiT, arRvevs gadasaxadis 
gadamxdelis uflebas, ar warmoadginos sakuTari Tavis sawinaaRmdego 
informacia. aqedan gamomdinare, sasamarTlom CaTvala, rom jarimis 
dakisreba an 2 wlamde patimroba swored aseTi maiZulebeli meqanizmi 
iyo92 da daadgina, rom dairRva nemo tenteur.93

d) saqmeSi _ aleni gaerTianebuli samefos winaaRmdeg  (Al-
len v. United Kingdom) _  gadasaxadis gadamxdelis mimarT mimdinare 
gamoZieba sagadasaxado TaRliTobisaTvis e.w „hansardis proce-
durebis“ (Hansard procedure) mixedviT, uflebas aZlevda kompeten-
tur sagadasaxado organos, fuladi morigebis sanacvlod ar daewyo 
sisxlis samarTlis saqmiswarmoeba gadasaxadis gadamxdelis mimarT, 
maSinac ki, Tu gadasaxadis gadamxdeli srulad aRiarebda saga-
dasaxado TaRliTobas.94 aRniSnuli sakiTxis gadawyveta am organos 
sruli diskrecia iyo.95 gadasaxadis gadamxdelma ki am konkretul 
SemTxvevaSi Semosavlebis samsaxurs miawoda araswori informacia, 
risTvisac brali daedo sisxlis samarTlis danaSaulSi.96 araswo-
ri informaciis wardgenas ki gadasaxadis gadamxdeli asabuTebda 
imiT, rom informacia, romelic gamoTxovil iqna „hansardis pro-
cedurebis“ Sesabamisad, arRvevda princips _ nemo tenetur da, Sesa-
bamisad, konvenciis me-6 muxliT garantirebul uflebas.97 komisiam 

90	 abasi niderlandis winaaRmdeg, iqve. 
91	 sandersi gaerTianebuli samefos winaaRmdeg (Saunders v. United Kingdom), 1996 wlis 

17 dekemberi, 68-e-69-e punqtebi. G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxa-
tion in Europe and the World, Netherlands, 2011, 270.

92	 iqve, 70-e punqti.
93	 iqve, 76-e punqti.
94	 aleni gaerTianebuli samefos winaaRmdeg (Allen v. United Kingdom), 2002 wlis 10 

seqtemberi, 4-6.
95	 iqve.
96	 iqve.
97	 iqve.
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ganmarta, rom nemo tenetur ar warmoSobs zogad imunitets da per se 
ar krZalavs iZulebis gamoyenebas pirisagan finansuri informaciisa 
Tu  kompaniis saqmianobis Sesaxeb informaciis miRebisTvis.98 ga-
dasaxadis gamoTvlisa da SefasebisaTvis Semosavlisa da kapitalis 
Sesaxeb informaciis gamJRavneba emsaxureba sagadasaxado sistemis 
efeqtian funqcionirebas.99 sasamarTlom aRniSna, rom alenis SemTx-
veva gansxvavdeba Saunders-isa da Funke-s SemTxvevebisagan, vinaidan 
ar momxdara sakuTari Tavis winaaRmdeg mimarTuli informaciis gam-
JRavneba, an aseTi informaciis wardgenaze uaris Tqma, rac mis wi-
naaRmdeg sisxlis samarTlis procedurebis dawyebas gamoiwvevda.100 
gadasaxadebis gadamxdels SecdomaSi Semyvani, araswori informa-
ciis wardgenisaTvis daekisra pasuxismgebloba, e.i. Caidina axali 
damoukidebeli danaSauli, rac ver iqneba privilegirebuli nemo te-
netur-iT.101 damatebiT, sasamarTlom aRniSna, rom yovelTvis ar aris 
informaciis miwodebis valdebulebis „wamaxalisebeli“ RonisZieba 
zedmetad maiZulebeli.102 ganmcxadebels informaciis warudgenlo-
bisTvis daekisreboda 300 funti, xolo Saunders-is SemTxvevaSi gaT-
valiswinebuli iyo orwliani patimroba.103 swored amitom sasamarT-
lom CaTvala, rom dumilis ufleba an nemo tenetur-i ar darRveula.104

saqmeebze _ abasi niderlandis winaaRmdeg (Abas v. the Netherlands) 
da aleni gaerTianebuli samefos winaaRmdeg (Allen v. United Kingdom) _ 
gamoikveTa, rom sisxlis samarTlis procedurebi iwyeba maSin, rode-

98	 iqve.
99	 iqve, 5. aq sainteresoa inglisis lordTa palatis, lord hatonis, ganmarteba: „sax-

elmwifo gadasaxadebis akrefis miznebisaTvis uflebamosilia, mosTxovos moqa-
laqeebs informacia maTi Semosavlebis Sesaxeb da daakisros jarimebi maT, Tuki 
isini ar warmoadgenen am informacias ... magram, Tu, „hansardis procedurebis“ 
Sesabamisad, piri miscems namdvil da srul informacias, saidanac naTeli gaxdeba, 
rom man warsulSi Semosavlebis samsaxuri SecdomaSi Seiyvana da risTvisac mas 
brali daedo, mas eqneba Zlieri argumenti, rom sisxlis samarTlis procedurebi 
arasamarTliania da kidev ufro Zlieri argumenti, rom sasamarTlo ar unda dae-
yrdnos mis mier wardgenil mtkicebulebas...“. swored amitom lordma CaTvala, 
rom „hansardis procedurebi“ potenciurad qmnidnen nemo tenetur-isa da dumilis 
uflebis darRvevis SesaZleblobas. aRsaniSnavia is, rom lordis ganmartebis Sem-
dgom cvlileba Sevida „hansardis procedurebSi“: G.Kofler, M.P. Maduro, P. Pistone, Hu-
man rights and Taxation in Europe and the World, Netherlands, 2011, 138-139. aleni didi bri-
taneTis winaaRmdeg (Allen v. United Kingdom), 2012 wlis 10 seqtemberi, 4-5.

100	aleni didi britaneTis winaaRmdeg (Allen v. United Kingdom), 2002 wlis 10 seqtem-
beri, 5.

101	iqve.
102	iqve.
103	iqve.
104	iqve, 6.
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sac isini arsebiT gavlenas axdenen pirze, xolo sagadasaxado miznebi-
saTvis informaciis gamoTxovisas dumilis ufleba da  nemo tenetur ar 
gamoiyeneba.105 

dabolos, gadasaxadis gadamxdelis dumilis uflebas, nemo tenetur-
sa da  sagadasaxado organoebTan TanamSromloba-informaciis ward-
genis valdebulebas Soris mijnis gasavlebad unda aRiniSnos Semdegi:

a) sagadasaxado- da sisxlissamarTlebrivi procedurebi unda iyos 
gamijnuli;106 

b) piris valdebuleba informaciis gaxsnaze unda exebodes ara mim-
dinare sagadasaxado valdebulebebs, aramed warsulSi Cadenil saga-
dasaxado „darRvevas“, romlis gamJRavnebiT mas SeiZleba mniSvnelovani 
finansuri sanqcia daekisros (mniSvnelovani administraciuli jarimis 
CaTvliT)107, an brali daedos sisxlis samarTlis danaSaulis CadenaSi;108 

g) saqme exeba ara Cveulebriv sagadasaxado procedurebs, romle-
bic gamoricxulia konvenciis me-6 muxlis sferodan, aramed proce-
durebs, romelTac sajarimo sanqciebi ukavSirdeba;109

d) ganmsazRvreli kriteriumi nemo tenetur-isa da dumilis uflebis 
gamoyenebisaTvis aris momenti, rodesac gadasaxadis gadamxdeli „ar-
sebiTad ziandeba“.110

e) arsebobs mosazreba, romlis Tanaxmad, kanonma an sagadasaxado 
organoebma unda acnobon gadasaxadis gadamxdels, rodesac maT mier 
miwodebuli informacia gamoyenebul iqneba maT winaaRmdeg sisxlis 
samarTlis procesSi.111 im SemTxvevaSi, Tu gadasaxadis gadamxdeli ar 
iqneba informirebuli aRniSnulis Taobaze, nebismieri mis mier miwode-
buli informacia sagadasaxado organoebisaTvis mxolod sagadasaxado 

105	abasi niderlandis winaaRmdeg (Abas v. Netherlands), 1997 wlis 26 Tebervali. aleni 
didi britaneTis winaaRmdeg, 2012 wlis 10 seqtemberi, 4-6. G.Kofler, M.P. Maduro, P. 
Pistone, Human rights and Taxation in Europe and the World, Netherlands, 2011, 140.

106	Maria Ruiz, 10.
107	G. Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 

2011, 263.
108	iqve, 253.
109	iqve, 263
110	iqve, 140-141. sainteresoa germanuli sagadasaxado danaSaulebis Sesaxeb kanoni, 

romelic ufro Sors wavida, vidre komisia an sasamarTlo da akrZala maiZulebeli 
RonisZiebebis gamoyeneba administraciuli saxis sagadasaxdo procedurebSi, Tu 
arsebobs riski sakuTari TavisaTvis bralis dadebisa. es riski ki iarsebebs, Tu au-
ditis departamenti da sagadasaxado danaSaulis gamoZiebis organo erTi da igive 
iqneba. Sesabamisad, aRniSnuli kanoni departamentebis erTianobas (gaumijnaobas) 
gadasaxadis gadamxdelze arsebiTi gavlenis mqoned miiCnevs. ix. G. Kofler, M.P. Mad-
uro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 2011, 138.

111	iqve, 140-141.
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miznebisaTvis ver iqneba gamoyenebuli sisxlissamarTlebrivi bral-
debis mizniT.112 

3.4. „ormagi dasjis akrZalva“ _ Ne bis in idem

konvenciis me-7 oqmis me-4 muxli ganamtkicebs princips, _ Ne bis in idem 
_ aravin SeiZleba daisajos an gasamarTldes orjer erTi da imave 
danaSaulis gamo, _ romelic krZalavs sisxlissamarTlebrivi pro-
cedurebis ganmeorebas mas Semdgom, rac saboloo gadawyvetileba 
iqna miRebuli.113 samarTlis im sistemebSi, sadac samarTlis sistema 
cal-calke procedurebs icnobs sagadasaxado da sisxlis samarTlis 
miznebisaTvis, Ne bis in idem-is principis darRvevis safrTxe izrdeba.114 

am mimarTulebiT metad sainteresoa sasamarTlos gadawyvetile-
ba saqmeze _ ruacalaineni fineTis winaaRmdeg (Ruotsalainen v. Finland), 
sadac ganmcxadebels ori sxvadasxva TanmimdevrobiTi proceduris 
safuZvelze daekisra jarima sisxlis samarTlis warmoebis wesiT da 
sawvavis tarifis debiti administraciuli warmoebis wesiT.115 

imisaTvis, rom sasamarTlos daedgina, Tu ramdenad iyo darRveuli 
principi Ne bis in idem, man ganaviTara Semdegi msjeloba:

pirvel rigSi, gamoikvlia samarTlebrivi xasiaTi ganmcxadeblis 
mimarT Catarebuli procedurebisa. aRiniSna, rom Sefaseba mxolod 
wevri qveynis samarTlis mixedviT ver gakeTdeboda.116 „sisxlissamar-
Tlebrivi sanqciisa“ da „jarimis“ Sefaseba unda momxdariyo konven-
ciis zogadi principebis fonze.117 sasamarTlom  moiSvelia „engelis 
kriteriumebi“.118 amis Sedegad daaskvna, rom saqme exeboda sisxlissa-
marTlebriv procedurebs,119 vinaidan ganmcxadebelma gamoiyena ufro 

112	G.Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 141.

113	ruacalaineni fineTis winaaRmdeg (Ruotsalainen v. Finland), 2009 wlis 16 seqtemberi, 
41-e punqti.

114	G. Kofler, M.P. Maduro, P. Pistone, Human rights and Taxation in Europe and the World, Netherlands, 
2011, 24.

115	ruacalaineni fineTis winaaRmdeg (Ruotsalainen v. Finland), 2009 wlis 16 seqtemberi, 
41-e punqti.

116	iqve, 42-e punqti, da daamata, rom saxelmwifoebisaTvis am diskreciis miniWebis 
SemTxvevaSi SesaZlebelia damdgariyo Sedegebi, romlebic SeuTavsebeli iqneboda 
konvenciis sagansa da mizanTan.

117	iqve.
118	iqve 43-e punqti.
119	iqve 44-e punqti. sasamarTlom miuTiTa, rom procedurebi klasificirdeboda 

„sisxlissamarTlebrivad“ fineTis kanonmdeblobiT da aseve, meSvide oqmis meoTxe 
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dabali sagadasaxado ganakveTiT dasabegri sawvavi (vidre dizeli), rac 
mcire mniSvnelobis TaRliTobad dakvalificirda.120

da aRniSna, rom Ne bis in idem irRveva, rodesac sisxlis samarTlis saq-
meze kanonier ZalaSi Sesuli gadawyvetilebis (res judicata) Semdgom iwyeba 
axali sisxlissamarTlebrivi procedurebi.121 am SemTxvevaSi ganmcxade-
belma ar gaasaCivra Sesabamisi brZaneba da is kanonier ZalaSi Sevida.122

mas Semdeg, rac sasamarTlom daadgina sisxlis samarTlis saqmeze 
gadawyvetilebis kanonier ZalaSi arsebobis faqti, man Seafasa admin-
istraciuli procedurebi da Sedegebi, Tu ramdenad SeiZleba mieces 
mas „sisxlissamarTlebrivi mniSvneloba“. sasamarTlom isev gamoiye-
na „engelis kriteriumebi“.123 imis miuxedavad, rom fineTis kanonmde-
blobis Sesabamisad, sawvavis tarifis debiti administraciuli samarT-
lis sferoSi iyo moqceuli, darRvevis xasiaTidan (vrceldeboda yvela 
moqalaqeze) da sasjelis simkacridan gamomdinare (saxeze iyo gasam-
magebuli ganakveTi, rac miCneul iqna rogorc Semakavebeli, ise sadam-
sjelo funqciis matareblad),124 is CaiTvala „sisxlissamarTlebrivi“ 
mniSvnelobis mqoned me-7 oqmis me-4 muxlis miznebisaTvis.125  

Semdgom sasamarTlom dasva kiTxva, Tu ramdenad iyo zemoaRniSnuli 
ori „sisxlissamarTlebrivi“ sanqcia da, Sesabamisad, ori „sisxlissa-
marTlebrivi“ procedura erTi da imave danaSaulisaTvis gankuTvnili   
da „harmoniulad“126 ganmarta cneba „igive danaSauli“. sasamarTlom 

muxlis miznebisaTvis.
120	iqve, 44-e punqti.
121	iqve.
122	iqve.
123	iqve, 45-e-47-e punqtebi.
124	iqve, 46-e punqti. swored amitom ar iqna gaziarebuli saxelmwifos pozicia, ro-

melic amtkicebda, rom sanqcia iyo mxolod makompensirebeli zianisa.
125	iqve, 45-e-47-e punqtebi.
126	iqve, 48-e punqti. sasamarTlo moixsenebs saqmes _ sergei zolotuxini ruseTis wi-

naaRmdeg (Sergey Zolotukhin v. Russia) (2009 wlis 10 Tebervali); aRniSnavs, rom Tavisi 
gadawyvetilebiT wertils dausvams samarTlebriv bundovanebas. Tavis mxriv, saqme 
sergei zolotuxini ruseTis winaaRmdeg ramdenime midgomas gvTavazobs imisaT-
vis, rom dadgindes, ramdenad aris danaSauli igive, romlisTvisac piri meored 
daisaja. pirveli midgoma aqcents akeTebs „imave qmedebaze“ (idem factum), imis 
miuxedavad, Tu rogor akvalificirebs mas qveynis erovnuli samarTali. saqmeze _ 
gradingeri avstriis winaaRmdeg (Gradinger v. Austria), (1995 wlis 23 oqtomberi) _ ba-
toni gradingeri, romelsac brali daedo gulgrilobiT Cadenil mkvlelobaSi da 
aseve dajarimda administraciuli wesiT alkoholis zegavlenis qveS avtomobilis 
marTvisaTvis, sasamarTlom am ori darRvevis xasiaTisa da miznis miuxedavad CaT-
vala, rom orive gadawyvetileba emyareboda erTsa da imave qmedebas da, Sesabam-
isad, saxeze iyo meSvide oqmis meoTxe muxlis darRveva; meore midgomis mixedviT, 
erTi qmedebis safuZvelze SeiZleba, rom ganviTardes ori sxvadasxva darRveva, 
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Seamowma, efuZneboda  Tu ara administraciuli127 jarima identur an 
arsebiTad imave faqtobriv garemoebebs,128 imsjela da daadgina: ro-
gorc sisxlissamarTlebrivi, ise administraciulsamarTlebrivi Sede-
gebi arsebiTad erTsa da imave faqtobriv garemoebebs efuZneboda da, 
Sesabamisad, darRveuli iyo me-7 oqmis me-4 muxliT gaTvaliswinebuli 
principi Ne bis in idem.129 

daskvna

naSromma gamokveTa sasamarTlos „Seuqcevadi eqspansionisturi 
tendencia“130 sagadasaxado samarTlis mimarTulebiT. me-11 oqmis Za-
laSi SesvlasTan erTad reformirebulma sasamarTlom ganixila arse-
buli praqtika „sazogadoebaSi Secvlili midgomis WrilSi im klebad 
samarTlebriv dacvaze, romelic unda mieniWos individebs saxelmwi-
fosTan urTierTobebSi“ da saTave daudos iseT gadawyvetilebebs, 
rogoricaa: Samba Sveicariis winaaRmdeg, iusila fineTis winaaRmdeg, 

romlebic, SesaZlebelia, iyos ori sxvadasxva warmoebis sagani. saqmeze _ gioqtani 
safrangeTis winaaRmdeg (Göktan v. France), (2002 wlis 2 oqtomberi), romelic exe-
boda ukanonod Semotanili wamlebiT vaWrobas da sabaJo danaSauls, sabaJo jari-
mis gadauxdelobas _ sasamarTlom daadgina, rom es iyo tipuri magaliTi imisa, Tu 
rogor SeiZleba, erT qmedebas efuZnebodes sxvadasxva danaSauli da amitom miiC-
nia, rom me-7 oqmis me-4 muxli ar darRveula; mesame midgoma xazs usvams ori da-
naSaulis „arsebiT elementze“. saqmeze _ franc fiSeri avstriis winaaRmdeg (Franz 
Fischer v. Austria) (2001 wlis 29 maisi) _ sasamarTlom ganmarta, rom danaSaulebs 
Soris „araarsebiTi mniSvnelobis“ gamo maTi sxvadasxva danaSaulebad CaTvala ar-
Rvevs princips _ Non bis in idem. sasamarTlom aRniSna, rom unda Semowmdes, aqvs Tu 
ara danaSulebs erTi da igive „mniSvnelovani elementi“. vinaidan batoni fiSeris 
SemTxvevaSi administraciuli danaSuli efuZneboda mis mier nasvam mdgomareobaSi 
avtomobilis marTvas da sisxlissamarTlebrivi danaSauli _ gulgrilobiT mkvl-
elobis Cadenas, rac gamoiwvia misma nasvamma mdgomareobam, sasamarTlom miiCnia, 
rom darReuli iyo me-7 oqmis me-4 muxli. sergei zolotuxini ruseTis winaaRmdeg 
(Sergey Zolotukhin v. Russia) ( 2009 wlis 10 Tebervali), 71-e-73-e punqtebi.

127	iqve, 48-e punqti.
128	sergei zolotuxini ruseTis winaaRmdeg (Sergey Zolotukhin v. Russia), (2009 wlis 10 

Tebervali), 82-e punqti.
129	sisxlissamarTlebrivi jarima or faqts efuZneboda: ganmcxadebelma gamoiyena 

ufro dabali sagadasaxdo ganakveTiT dasabegri sawvavi (vidre dizeli) ise, rom 
ar gadaixda damatebiTi gadasaxadi, xolo administraciuli jarima efuZneboda im 
faqtebs, rom ganmcxadebeli iyenebda ufro dabali sagadasaxdo ganakveTiT dasa-
begr sawvavs (vidre dizels) da, amasTan, man winaswar ar Seatyobina amis Sesaxeb 
Sesabamis satransporto administracias, risTvisac gadasaxadis odenoba misTvis 
gasammagda. ruacalainen fineTis winaaRmdeg (Ruotsalainen v. Finland), 2009 wlis 16 
seqtemberi, 51-e-52-e punqtebi. Maria Ruiz, 18 Lex ET Scientia Int’l J. 9 2011, 14.

130	Human rights and Taxation in Europe and the World, Netherlands, 2011, 409.
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melo tadeu portugaliis winaaRmdeg, aleni gaerTianebuli samefos 
winaaRmdeg, ruacalaineni fineTis winaaRmdeg (Chambaz v. Switzerland, 
Jussila v. Finland, Melo Tadeu v. Portugal, Allen v. United Kingdom, Ruotsalainen v. 
Finland) da sxv. 

sasamarTlo TiTqmis erTmniSvnelovnad ganixilavs iseT saga-
dasaxadosamarTlebriv saqmeebs, rogoricaa: sadamsjelo elementis Sem-
cveli sagadasaxado saqme131 an moTxovna ukve gadaxdili gadasaxadebis 
ukan dabrunebis Sesaxeb132 evropuli konvenciis me-6 muxlis dacvis 
sferoSi;133 me-6 muxlis dacvis sferoSi sagadasaxadosamarTlebrivi 
saqmisa Tu sakiTxis moqceviT ki sagadasaxados, rogorc administraci-
ul organos an erovnul sasamarTlos, rogorc samarTalSemfardeb-
els zogierTi principisa Tu standartis dacvis winaSe ayenebs.

marTalia, feracinis saqmeSi sasamarTlom miiCnia, rom „sagadasaxa-
do SemTxvevebi kvlav sajaro xelisuflebis xeluxlebel prerogati-
vaTa nawilia, sadac gadamxdelsa da sagadasaxado organos Soris urT-
ierToba metwilad sajaro xasiaTisaa“,134 Tumca imave gadawyvetilebaSi 
naTlad gamoCnda sasamarTlos SigniT arsebuli imedgacrueba msgavsi 
praqtikis gamo135 da gansxvavebuli azris mqone mosamarTleebma iseTi 
sakiTxebi wamoWres, rogoricaa: sabanko garantia, rogorc dauyovnebe-
li aRsrulebis tolfasi meqanizmi da misi Sesabamisoba konvenciasTan, 
aseve sagadasaxadosamarTlebrivi sakiTxebisTvis „samoqalaqosamarT-

131	sxauteni da meldrumi niderlandis winaaRmdeg (Schouten and Meldrum v. Netherlands), 
9 December 1994 (19005/91), 50-e punqti. „SeiZleba arsebobdes fuladi valdebule-
bebi saxelmwifos an misdami daqvemdebarebuli organoebis winaSe, romelic meeqvse 
muxlis pirveli punqtis miznebisaTvis unda iqnes miCneuli eqskluziurad sajaro 
samarTlis wiaRSi myofad da, Sesabamisad, ar xvdeba „samoqalaqo ufleba-movaleo-
bebis“ cnebis qveS, garda „sisxlissamarTlebrivi sanqciis“ saxiT dakisrebuli ja-
rimebisa, kerZod, rodesac, Tavisi bunebiT fuladi valdebuleba gamomdinareobs 
sagadasaxado kanonmdeblobidan an sxvagvarad aris normaluri samoqalaqo mova-
leobebis nawili demokratiul sazogadoebaSi“.

132	zemoaRniSnuli „gadamwyveti mniSvnelobisaa kerZosamarTlebrivi uflebebis dasa-
dgenad gamoTvlad fulad TanxebTan mimarTebiT. amgvar daskvnaze gavlena ar aqvs 
im faqts, rom am warmoebaSi gacxadebul uflebebs fonad sagadasaxado kanon-
mdebloba hqonda […]“ erovnuli da provinciuli mSeneblobis sazogadoeba gaer-
Tianebuli samefos winaaRmdeg The National & Provincial Building Society a.o. – United 
Kingdom, 23 October 1997, (Reports 1997,   2325). aseve ix. Éditions Périscope safrangeTis wi-
naaRmdeg Éditions Périscope v. France, 26 March 1992   da d.s. italiis winaaRmdeg D.C. – Italy, 20 
October 1992 (EComHR, 13120/87).

133	 M. Kuijer, Applicability of Article 6 ECHR, BLHR Foundation from November 2005 to August 2006.
134	feracini italiis winaaRmdeg (Ferrazzini v. Italy), 2001 wlis 12 ivlisi, (appl. no. 

44759/98), 29.
135	The interview with Judge Thomassen, “De Nederlandse rechter in het EHRM”, in: NJB 1999, 1031.
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lebrivi“ mniSvnelobis miniWebis sakiTxi.136 
zemoaRniSnulidan gamomdinare da imis gaTvaliswinebiT, rom ada-

mianis uflebebis evropuli konvencia saqarTvelos kanonmdeblobis 
ganuyofeli  nawilia, romelsac unda Seesabamebodes kanonmdebloba 
da kanonqvemdebare aqtebi, sakmarisi safuZveli arebobs mtkicebisaT-
vis, rom statiaSi moyvanilma precedentebma arsebiTi gavlena unda 
moaxdinon sagadasaxado davebze rogorc administraciuli, ise saq-
mis sasamarTlo ganxilvis etapebze. naSromSi moyvanili sasamarTlo 
gadawyvetilebebi unda cvlidnen da ayalibebdnen saqarTvelos saga-
dasaxadosamarTlebriv landSafts, romlis gacxadebuli mizanic ada-
mianis uflebebis saerTaSoriso da evropuli standartebis dacviT 
mtkice sabazro ekonomikis aSenebaa.

136	feracini italiis winaaRmdeg (Ferrazzini v. Italy), 2001 wlis 12 ivlisi, gansxvavebuli 
azri, meore da mesame punqtebi. aseve mosamarTle resis Tanmxvedri mosazreba.
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Sesavali

politikuri pirobiToba evropis kavSiris sagareo urTierTobebis 
zogadi maxasiaTebeli gaxda gasuli saukunis 90-iani wlebis dasawy-
isidan. saqarTvelosTan evropis kavSiris urTierToba, am mxriv, gam-
onaklisi ar aris.  sakuTari Rirebulebebisa da normebis eqsportis 
mxardasaWerad evropis kavSiri mravali saxis instruments iyenebs. 
pirvel rigSi, unda dasaxeldes ormxrivi dokumentebi (mag.: savaWro 
da asocirebis SeTanxmebebi, samoqmedo gegmebi), magram aseve uaRresad 
mniSvnelovania evropis kavSiris calmxrivi aqtebi (evropis kavSiris 
sabWos gadawyvetilebebi, komisiis mier momzadebuli progresis Ses-
axeb angariSebi da a.S.).1 amasTan, pirobiTobis gamoyeneba SeiZleba  
sxvadasxva midgomiT. Tuki ex ante pirobiToba SeTanxmebis _ iqneba es 
asocirebis, TanamSromlobis Tu sxva saxis SeTanxmeba _ dadebis winapi-
robas gansazRvravs, ex post pirobiToba TviT SeTanxmebis dadebis gziT 
ganisazRvreba da SeTanxmebis moqmedebis/Sesrulebis winapirobad gvev-
lineba.2 aseTi saxis winapiroba evropis kavSiris sagareo politikaSi 
ufro metad aris gavrcelebuli da swored mis magaliTad SeiZleba 
dasaxeldes adamianis uflebebis Sesaxeb debulebebis gaTvaliswineba 
evropis kavSiris mier mesame saxelmwifoebTan dadebul SeTanxmebeb-
Si. pirobiToba SeiZleba aseve klasificirdes pozitiur da negatiur 
pirobiTobad. pozitiuri pirobiToba iTvaliswinebs partniori qvey-
nis mier ama Tu im pirobebis dakmayofilebis SemTxvevaSi sargeblis 
dapirebas, negatiuri pirobiToba ki pirobebis Seusruleblobis Sem-
TxvevaSi sargeblis miRebis SesaZleblobis Semcirebas an gauqmebas.3 
xSirad, maT Soris saqarTvelosTan urTierTobaSic, evropis kavSiris 
politika partnior qveynebTan mimarTebiT pirobiTobis orive formis 

1 	 Sead.: M. Cremona, “Values in EU Foreign Policy”, in Malcolm Evans and Panos Koutrakos (eds.), 
Beyond the Established Orders: Policy Interconnections between the EU and the Rest of the World, 
Oxford 2011, Hart Publishing, 275-315.

2	 Sead.: E. Fiero, European Union’s Approach to Human Rights Conditionality in Practice, Leiden 
2003, Brill/Nijhoff, 131.

3	 Sead.: E. Fiero,  European Union’s Approach to Human Rights Conditionality in Practice, Leiden 
2003, Brill/Nijhoff,100.
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kombinirebuli variantia. 
winamdebare statiaSi ganxilulia  evropis kavSirsa da saqarT-

velos Soris urTierTobis samarTlebriv CarCoSi adamianis uflebebis 
dacvis Sesaxeb debulebebis adgili, mniSvneloba da funqcia. garda 
amisa, warmodgenilia mosazrebebi adamianis uflebebis, rogorc poli-
tikuri pirobiTobis politikis ganxorcielebis nawilis, efeqtiano-
basa da TanmimdevrulobasTan dakavSirebiT.

1. adamianis uflebebi evropis kavSiris saerTaSoriso SeTanxmebebSi

evropis kavSirs mravali SeTanxmeba aqvs dadebuli mesame qveynebsa da 
mesame qveynebis regionalur gaerTianebebTan (mag., afrikuli, karibis 
zRvis auzisa da wynari okeanis auzis qveynebis gaerTianebebi). maTi 
umetesobis regulirebis ZiriTadi obieqti savaWro urTierTobebia, 
Tumca evropis kavSiris mier dadebuli SeTanxmebebis nawili vaWrobis 
regulirebis farglebs scdeba da TanamSromlobis gacilebiT farTo 
aspeqtebs moicavs. mravalferovania aseve am SeTanxmebebis saxelwo-
debebi: savaWro SeTanxmeba; politikuri dialogi da TanamSromlobis 
SeTanxmeba; CarCo SeTanxmeba; ekonomikuri partniorobis SeTanxmeba; 
SeTanxmeba vaWrobisa da TanamSromlobis Sesaxeb; TanamSromlobis Ses-
axeb SeTanxmeba; partniorobisa da TanamSromlobis Sesaxeb SeTanxmeba; 
stabilizaciisa da TanamSromlobis Sesaxeb SeTanxmeba; evropuli Se-
Tanxmeba; asocirebis SeTanxmeba. adamianis uflebebis Sesaxeb debule-
ba, rogorc politikuri pirobiTobis nawili, evropis kavSiris mier 
dadebuli yvela am SeTanxmebis ganuyofeli nawilia.4 evropis kavSiris 
sabWos gadawyvetilebiT, evropis kavSiris mier dadebuli saerTaSor-
iso SeTanxmebebi standartulad unda iTvaliswinebdes demokratiuli 
principebisa da adamianis uflebebis pativiscemis Sesaxeb debulebas. 
garda amisa, adamianis uflebebis dacva SeTanxmebis arsebiT elemen-
tad unda ganisazRvros.5 es debulebebi adamianis uflebebis darRve-
vis SemTxvevaSi iTvaliswinebs, rogorc wesi, „Sesabamisi RonisZiebebis“ 
miRebas. amasTan, es ar niSnavs, rom „Sesabamisi RonisZieba“ aucile-
blad SeTanxmebis moqmedebis SeCereba an gauqmeba unda iyos. rogorc 
wesi, upirveles yovlisa, problemebis gadaWris saSualebad evropis 
kavSiris partniori qveynis mTavrobasTan dialogs irCevs. garda amisa, 

4	 evropis kavSiris mier dadebul SeTanxmebebSi adamianis uflebebis Sesaxeb deb-
ulebis Taobaze ix.: g. gabriCiZe, debulebebi adamianis uflebaTa dacvis Sesaxeb 
evropuli kavSiris savaWro SeTanxmebebSi, adamianis uflebaTa dacvis saerTaSor-
iso standartebi da saqarTvelo, k. korkelia (red.), 2011, 47-57.

5	 evropis kavSiris sabWos 1995 wlis 29 maisis gadawyvetileba. Bull. EU5-1995.
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„Sesabamisi RonisZieba“ SeiZleba gamoixatebodes sxvadasxva sferoSi 
TanamSromlobis SeCerebiT, savaWro embargos dawesebiT, axali pro-
eqtebis dagegmvis an dawyebis gadavadebiT da a.S.6 

2. adamianis uflebebi saqarTvelo-evropis kavSiris ormxriv 
dokumentebSi

2.1. partniorobisa da TanamSromlobis Sesaxeb SeTanxmeba

saqarTvelosa da evropis kavSirs Soris urTierTobebis pirveli 
samarTlebrivi CarCo aris partniorobisa da TanamSromlobis SeTanx-
meba, romelsac 1996 wlis 22 aprils moewera xeli7 da ZalaSi Sevida 
1999 wlis pirvel ivliss 10 wlis vadiT. am vadis gasvlis Semdeg misi 
moqmedeba, mxareebis gadawyvetilebiT, yovel wels erTi wliT grZel-
deboda.8 

aRniSnuli SeTanxmebis preambulaSive gvxvdeba Canaweri imis Ses-
axeb, rom mxareebi „aRiareben samarTlis normebis, adamianis uflebebis, 
kerZod, umciresobebis warmomadgenelTa uflebebis, pativiscemas, 
mravalpartiuli sistemis Camoyalibebas Tavisufali da demokrati-
uli arCevnebis gziT, sabazro ekonomikaze gadasvlis mizniT ekonomi-
kis liberalizaciis umTavres mniSvnelobas, da cnoben saqarTvelos 
Zalisxmevas am principebze dafuZnebuli politikuri da ekonomikuri 
sistemebis Sesaqmnelad“. SeTanxmebis me-2 muxlSi ki mocemulia is, Tu 
ra aris am SeTanxmebis arsebiTi elementi,9 kerZod, demokratiis, saer-
TaSoriso samarTlis principebisa da adamianis uflebebis pativiscema, 
rogorc es gansazRvrulia gaeros wesdebaSi, helsinkis daskvniT aqtsa 
da axali evropisaTvis parizis qartiaSi; agreTve sabazro ekonomikisa 
da evropis sabWos bonis konferenciis dokumentSi Camoyalibebuli 
principebis pativiscema. am debulebas gansakuTrebul mniSvnelobas 

6	 ix.: Annex 1, Communication from the Commission on the inclusion of respect for democratic prin-
ciples and human rights in agreements between the Community and third countries. COM (95) 216 
final, 23 May 1995.

7	 Official Journal of the European Communities, 1999, 205.
8	 partniorobisa da TanamSromlobis Sesaxeb SeTanxmebis 97-e muxli.
9	 SeTanxmebis qarTul versiaSi gamoiyeneba termini „ZiriTadi elementebi“, rac ar 

Seesabameba inglisuri versiis termins _ „essential elements“. evropis kavSiris praq-
tikidan gamomdinare, am termins konkretuli datvirTva aqvs da igi im winapi-
robebs gansazRvravs, romelTa darRvevac SeTanxmebis arsebobas ayenebs kiTxvis 
niSnis qveS. dawvrilebiT ix.: g. gabriCiZe, debulebebi adamianis uflebebis dacvis 
Sesaxeb evropuli kavSiris savaWro SeTanxmebebSi, adamianis uflebaTa dacvis saer-
TaSoriso standartebi da saqarTvelo, k. korkelia (red.), Tb., 2011, 47-57.
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sZens SeTanxmebis 98-e muxli. kerZod, am muxlis mixedviT, Tu rome-
lime mxare CaTvlis, rom meore mxarem ver Seasrula SeTanxmebis val-
debuleba, mas SeuZlia, gaataros Sesabamisi RonisZiebebi. amasTan, am 
RonisZiebebis gatarebamde igi valdebulia, miawodos TanamSromlo-
bis sabWos10 yvela Sesabamisi informacia, raTa man situacia srulad 
Seiswavlos yvela mxarisaTvis misaRebi gadawyvetilebis misaRwevad. 
Tumca gadaudebeli aucileblobis SemTxvevaSi mxareebs SeuZliaT, ar 
mimarTon TanamSromlobis sabWos da ufleba aqvT, dauyovnebliv mi-
iRon gadawyvetileba meore mxaris mier SeTanxmebis darRvevaze re-
agirebis Sesaxeb.11 98-e muxlTan dakavSirebiT gakeTebuli erToblivi 
gancxadeba, romelic SeTanxmebas Tan erTvis, gadaudebel aucile-
blobas ganmartavs rogorc erTi mxaris mier SeTanxmebis arsebiT 
darRvevas,12 da erT-erT aseT darRvevad ki SeTanxmebis me-2 muxlSi 
mocemuli arsebiTi elementebis darRvevas miiCnevs.13

aqve unda aRiniSnos, rom partniorobisa da TanamSromlobis 
Sesaxeb SeTanxmeba ar Semoifargleba  adamianis uflebebis kuTxiT  
mxolod moTxovnebis dadgeniT. igi aseve iTvaliswinebs mxareebs Soris 
demokratiisa da adamianis uflebebTan dakavSirebul sakiTxebze Tanam-
Sromlobas. kerZod, SeTanxmebis me-8 kari swored am sakiTxs eZRvneba. 
71-e muxli adgens, rom mxareebi TanamSromloben yvela sakiTxSi, rom-
lebic dakavSirebulia demokratiuli institutebis CamoyalibebasTan 
an maT gaZlierebasTan, maT Soris im sakiTxebSi, romlebic aucile-

10	 TanamSromlobis sabWo Seiqmna partniorobisa da TanamSromlobis Sesaxeb SeTanx-
mebis me-80 muxlis safuZvelze.

11	 reagirebis forma SeiZleba iyos SeTanxmebis moqmedebis nawilobriv an mTliani 
SeCereba.

12	 SeTanxmebis inglisur versiaSi gamoyenebulia termini „material breach“, xolo qar-
Tul versiaSi _ „materialuri darRveva“, rac am debulebis azrs arasworad gamox-
atavs.

13	 adamianis uflebebis dacvis winapirobis es forma e.w. „bulgaruli debulebis“ 
klasikuri variantia. „bulgarulma debulebam“ (pirvelad gamoyenebul iqna 1993 
wels bulgareTsa da rumineTTan dadebul evropul SeTanxmebebSi) evropis kavSiris 
praqtikaSi Caanacvla e.w. „baltiuri debuleba“. isini erTmaneTisgan gansxvavdebian 
imiT, rom, erTi mxriv, „baltiuri debulebis“ mixedviT, arsebiTi debulebebis  
mxolod seriozuli darRvevis SemTxvevaSi, „bulgarul debulebaSi“ ki SeTanx-
mebidan gamomdinare valdebulebis darRvevisas aqvs SeTanxmebis mxares ufleba, 
SeaCeros SeTanxmebis moqmedeba; meore mxriv, „bulgaruli debuleba“, „baltiuris-
gan“ gansxvavebiT, iTvaliswinebs konsultaciebis proceduras, iTvaliswinebs „Se-
sabamisi RonisZiebebis“ gatarebas da, Sesabamisad, SeTanxmebis moqmedebis SeCereba 
mxolod ukiduresi „Sesabamisi RonisZiebaa“. detalurad am sakiTxTan dakavSire-
biT ix.: g. gabriCiZe, debulebebi adamianis uflebebis dacvis Sesaxeb  evropuli 
kavSiris savaWro SeTanxmebebSi, adamianis uflebaTa dacvis saerTaSoriso stand-
artebi da saqarTvelo,  k. korkelia (red.), Tb., 2011,  52.
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belia kanonierebisa da adamianTa uflebebis dacvis gasaZliereblad 
saerTaSoriso samarTlisa da evropis sabWos principebis Sesabamisad. 
aqve TanamSromlobis formad dadgenilia teqnikuri daxmarebis pro-
gramebis ganxorcieleba. 

2.2. samezoblo politika

2004 wels saqarTvelos evropis kavSirma SesTavaza, monawileoba mie-
Ro evropuli samezoblo politikis14 iniciativaSi. samarTlebrivad, 
samezoblo politikas ar Caunacvlebia partniorobisa da TanamSrom-
lobis SeTanxmeba, romelic kvlavindeburad darCa rogorc evropis 
kavSirsa da saqarTvelos Soris urTierTobebis mTavari samarTlebri-
vi safuZveli. Tumca, amasTan, samezoblo politikis farglebSi mox-
da TanamSromlobis CarCoebis gafarToeba da dakonkreteba. kerZod, 
partniori qveynebisaTvis SeTavazebul iqna ekonomikuri TanamSrom-
lobis Semdgomi gaRrmaveba da evropis kavSiris Sida bazarze daSvebis 
perspeqtiva. 

samezoblo politikis strategiis Sesaxeb dokumentSi evropuli 
komisia calsaxad miuTiTebs evropis kavSiris sagareo politikaSi 
Rirebulebebis centralur rolsa da mniSvnelobaze. kerZod, am do-
kumentSi aRniSnulia, rom „kavSiri dafuZnebulia adamianis Rirsebis, 
Tavisuflebis, demokratiis, Tanasworobis, samarTlis uzenaesobisa 
da adamianis uflebebis pativiscemis Rirebulebebze. es Rirebulebebi 
saerToa wevri saxelmwifoebisaTvis... [kavSiri], msofliosTan urTier-
TobaSi, miznad isaxavs am Rirebulebebis dacvasa da xelSewyobas“.15 
garda amisa, amave dokumentSi evropuli komisia im qveynebis mimarT 
politikur pirobiTobas ayalibebs, romlebzec evropuli samezoblo 
politika vrceldeba. kerZod, samxreT kavkasiis qveynebTan mimarTebiT 
aRniSnulia, rom „evropis kavSirma unda ganixilos samoqmedo gegmebis 
SemuSavebis SesaZlebloba ... individualuri miRwevebis safuZvelze. am 
mizniT, komisia sabWos warudgens sabWos angariSs im progresis Sesaxeb, 
romelic TiToeulma qveyanam ganicada demokratiis, samarTlis uzen-
aesobisa da adamianis uflebebis pativiscemis gaZlierebis kuTxiT“.16 

14	 Communication from the Commission to the Council and the European Parliament “Wider Europe – 
Neighbourhood: A New Framework for Relations with our Eastern and Southern Neighbours“. COM 
(2003) 104 final).

15	 Commission of the European Communities: Communication from the Commission. European neigh-
borhood Policy. Strategy Paper, COM(2004) 373 final, Brussels, 12 May, 2004.

16	 iqve.
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garda amisa, samoqmedo gegma, romelic evropuli samezoblo poli-
tikis ganxorcielebis mTavari instrumentia, adgens prioritetebis 
sias, romelSic nomer pirvel prioritetad miTiTebulia samarTlis 
uzenaesobis ganmtkiceba sasamarTlo sistemisa (penitenciuri siste-
mis CaTvliT) da saxelmwifo institutebis reformirebis saSualebiT, 
aseve adamianis uflebebisa da ZiriTadi uflebebis damcveli demokra-
tiuli institutebis gaZliereba saqarTvelos mier aRebuli saerTa-
Soriso valdebulebebis Sesabamisad.17 

garda prioritetebisa, samoqmedo gegmaSi mocemulia is zogadi 
miznebi da saqmianoba, romlebsac prioritetebis Semavsebeli funqcia 
aqvT.18 erT-erTi aseTi mizania politikuri dialogi da reforma,19 ro-
melic, Tavis mxriv, adamianis uflebebisa da ZiriTadi Tavisuflebebis 
pativiscemis uzrunvelyofis komponents iTvaliswinebs.20

2.3 aRmosavleT partnioroba

saqarTvelo aseve CarTulia aRmosavleT partniorobis iniciativis 
ganxorcielebaSi, romelic samezoblo politikis aRmosavluri gan-
zomilebaa da romlis Sesaxeb gadawyvetileba evropuli sabWos mier 
2009 wlis 7 maiss iqna miRebuli.21 TanamSromlobis gaRrmavebis im mra-
vali instrumentidan, romelsac evropis kavSiri aRmosavleTTan part-
niorobis farglebSi partnior qveynebs sTavazobs, rasakvirvelia, up-
irveles yovlisa, unda gamoiyos asocirebis SeTanxmebebi, rac aseve 
moicavs Rrma da yovlismomcveli Tavisufali savaWro sivrcis Seqmnas. 
molaparakebebi saqarTvelosa da evropis kavSirs Soris asocirebis 
SeTanxmebis dadebis Taobaze 2010 wlis 15 ivliss daiwyo. SeTanxmebis 
teqstis parafireba moxda vilniusis samitze, 2013 wlis noemberSi, 
xolo SeTanxmebas xeli moewera 2014 wlis 27 ivniss.22 saqarTvelos 
parlamentma asocirebis SeTanxmebis ratificireba moaxdina 2014 wlis 
18 ivliss. amave wlis 1 seqtembridan ki SeTanxmebis debulebebis didi 
nawili, maT Soris normebi Rrma da yovlismomcveli Tavisufali savaW-
ro sivrcis Seqmnis Sesaxeb, droebiT amoqmedda.23

17	 samoqmedo gegmis me-3 punqti.
18	 samoqmedo gegmis me-4 punqti.
19	 samoqmedo gegmis 4.1 punqti. 
20	 samoqmedo gegmis 4.1.1 punqti.
21	 Council of the European Union, “Joint Declaration of the Eastern Partnership Summit“, Prague, 7 

May 2009, Brussels, 7 May 2009 8435/09 (Presse 78).
22	 Official Journal of the European Union, L 261/4, 30.08.2014.
23	 Sead.: asocirebis SeTanxmebis 431-e muxli.
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rac Seexeba adamianis uflebebis adgilsa da mniSvnelobas asoci-
rebis SemTxvevaSi, pirvel rigSi, preambulaSi xdeba miTiTeba ramden-
jerme adamianis uflebebze. kerZod, aRniSnulia, rom evropis kavSiri 
efuZneba im saerTo Rirebulebebs, romlebSic Sedis demokratia, ada-
mianis uflebaTa da ZiriTad TavisuflebaTa dacva da samarTlis uzen-
aesoba. amasTan, xazi esmeba, rom es Rirebulebebi evropis kavSirTan 
politikuri asocirebisa da ekonomikuri integraciis qvakuTxedia.24 
preambulaSivea miTiTebuli imis Sesaxeb, rom mxareebi valdebulebas 
iReben, SemdgomSi gaaZlieron fundamenturi Tavisuflebebis, adamia-
nis uflebebis, maT Soris im pirebis uflebebis, romlebic miekuT-
vnebian umciresobebs, demokratiuli principebis, samarTlis uzen-
aesobisa da kargi mmarTvelobis pativiscema.25 garda amisa, mxareebi 
kidev erTxel adastureben TavianT valdebulebebs, romlebic gamom-
dinareoben iseTi saerTaSoriso aqtebidan, rogoricaa: gaerTianebu-
li erebis organizaciis wesdeba,  gaerTianebuli erebis organizaciis 
1948 wlis adamianis uflebaTa sayovelTao deklaracia da 1950 wlis 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb evro-
puli konvencia.26    

SeTanxmebaSi Tavidanve miTiTebulia, rom evropis kavSirsa da 
saqarTvelos Soris damyarebuli asocirebis erT-erT mizania Tavisu-
flebis, usafrTxoebisa da marTlmsajulebis sferoSi TanamSromlo-
bis gaZliereba, „romlis mizania kanonis uzenaesobis ganmtkiceba da 
adamianis uflebaTa da ZiriTad TavisuflebaTa pativiscema“.27

garda amisa, demokratiuli principebis, adamianis uflebaTa da 
ZiriTad TavisuflebaTa pativiscema aqac, msgavsad partniorobisa 
da TanamSromlobis Sesaxeb SeTanxmebisa, ayvanilia SeTanxmebis ar-
sebiTi elementis rangSi. maT SinaarsTan mimarTebiT miTiTeba xdeba 
gaerTianebuli erebis organizaciis 1948 wlis adamianis uflebaTa 
sayovelTao deklaraciaze, 1950 wlis adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis evropul konvenciaze, 1975 wlis evropaSi 
usafrTxoebisa da TanamSromlobis konferenciis helsinkis daskvniT 
aqtsa da 1990 wlis parizis qartiaze axali evropisTvis.28

iseve rogorc partniorobisa da TanamSromlobis Sesaxeb SeTanx-
mebis SemTxvevaSi, „SeTanxmebis arsebiTi elementis“ statusi demokra-
tiul principebsa da adamianis uflebebis dacvas, SeTanxmebidan gamom-

24	 asocirebis SeTanxmebis preambulis me-3 abzaci.
25	 asocirebis SeTanxmebis preambulis me-7 abzaci.
26	 asocirebis SeTanxmebis preambulis me-10 abzaci.
27	 asocirebis SeTanxmebis 1.2 f) muxli.
28	 asocirebis SeTanxmebis 2.1 muxli.
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dinare sxva valdebulebebTan mimarTebiT, gansakuTrebul mniSvnelobas 
aniWebs imdenad, ramdenadac erTi mxaris mier maTi darRvevis faqti 
im „gamonaklis SemTxvevebs“ miekuTvneba, rodesac meore mxare ar aris 
valdebuli, samTviani sakonsultacio periodis moTxovna daicvas Se-
Tanxmebis darRvevaze reagirebis farglebSi Sesabamisi RonisZiebebis 
gatarebisas.29  

Tu romelime mxare CaTvlis, rom meore mxarem ver Seasrula Se-
Tanxmebis valdebuleba, mas SeuZlia, gaataros Sesabamisi RonisZiebe-
bi. amasTan, am RonisZiebebis gatarebamde igi valdebulia, miawodos 
TanamSromlobis sabWos yvela Sesabamisi informacia, raTa man situa-
cia srulad Seiswavlos yvela mxarisaTvis misaRebi gadawyvetilebis 
misaRwevad. Tumca gadaudebeli aucileblobis SemTxvevaSi mxareebs 
SeuZliaT, ar mimarTon TanamSromlobis sabWos da ufleba aqvT, dauy-
ovnebliv miiRon gadawyvetileba meore mxaris mier SeTanxmebis dar-
Rvevaze reagirebis Sesaxeb. 98-e muxlTan dakavSirebiT gakeTebuli 
erToblivi gancxadeba, romelic SeTanxmebas Tan erTvis, gadaudebel 
aucileblobas ganmartavs rogorc erTi mxaris mier SeTanxmebis ar-
sebiT darRvevas, erT-erT aseT darRvevad ki SeTanxmebis me-2 muxlSi 
mocemuli arsebiTi elementebis darRvevas miiCnevs.

SeTanxmebis meore karSi, romelic politikur dialogsa da re-
formas, aseve sagareo da usafrTxoebis politikis sferoSi TanamS-
romlobas eZRvneba, politikuri dialogis erT-erT miznad adamianis 
uflebebisa da ZiriTadi Tavisuflebebis pativiscemis gaZliereba 
saxeldeba.30 garda amisa, Sidasaxelmwifoebrivi reformis konteqstSi 
aRiniSneba, rom mxareebi iTanamSromleben, raTa ganaviTaron, gaamyaron 
da gazardon demokratiuli institutebisa da samarTlis uzenaesobis 
stabiluroba da efeqtianoba da xeli Seuwyon adamianis uflebaTa da 
ZiriTad TavisuflebaTa pativiscemas.31  

dabolos, calke muxlad aris gamoyofili SeTanxmebis me-3 karSi, 
romelic Tavisuflebas, usafrTxoebasa da marTlmsajulebas exeba, 
samarTlis uzenaesobisa da adamianis uflebaTa da ZiriTad Tavisu-
flebaTa pativiscemis sakiTxi. kerZod, aRiniSneba, rom Tavisuflebis, 
usafrTxoebisa da marTlmsajulebis sferoSi TanamSromlobisas mxa-
reebi gansakuTrebul yuradRebas gaamaxvileben samarTlis uzenaeso-
bis Semdgom xelSewyobaze, maT Soris sasamarTlos damoukideblobaze, 
marTlmsajulebis xelmisawvdomobasa da samarTliani sasamarTlos 

29	 asocirebis SeTanxmebis 422-e muxli.
30	 asocirebis SeTanxmebis 3.2. h) muxli.
31	 asocirebis SeTanxmebis me-4 muxli.
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uflebaze.32 ufro metic, iqve xazi esmeba, rom adamianis uflebaTa 
da ZiriTad TavisuflebaTa pativiscema safuZvlad daedeba Tavisu-
flebis, usafrTxoebisa da marTlmsajulebis sferoSi TanamSromlo-
bas.33

garda amisa, asocirebis dRis wesrigis, romelic mxareebis mier 
2014 wlis 26 ivniss, asocirebis SeTanxmebis xelmoweris wina dRes iqna 
miRebuli34 da 2014-2016 wlebSi erToblivi muSaobisTvis gansazRvru-
li prioritetebis siaa, erT-erTi prioritetia politikuri dialogi 
da reforma, romlis farglebSic TanamSromlobis erT-erTi mizania 
adamianis uflebaTa da ZiriTad TavisuflebaTa, maT Soris umcireso-
bis uflebebis dacvis, pativiscemis gaZliereba, gaerosa da evropis 
sabWos ZiriTadi konvenciebisa da maTTan dakavSirebuli oqmebis Sesa-
bamisad.35 amasTan, aRiniSneba, rom dialogma da TanamSromlobam unda 
moicvas adamianis uflebaTa da ZiriTad TavisuflebaTa pativiscemis 
uzrunvelyofis sakiTxi. aseve, TanamSromlobis TematikasTan mimarTe-
biT, erTi mxriv, miTiTeba keTdeba samarTlebrivi reformebisa da ada-
mianis uflebaTa sakiTxebSi evrokavSiris specialuri mrCevlis, To-
mas hamerbergis, angariSze _ „saqarTvelo gardamaval etapze“36, meore 
mxriv ki, keTdeba im sakiTxebis CamonaTvali, romlebic unda moicvas 
TanamSromlobam.37

32	 asocirebis SeTanxmebis 13.1 muxli.
33	 asocirebis SeTanxmebis 13.3 muxli.
34	 European Union External Action, press release, Brussels, 26 June 2014, 140626/05.
35	 asocirebis dRis wesrigis 2.1 punqti.
36	 saqarTvelo gardamaval periodSi _ angariSi adamianis uflebaTa sferoSi: gan-

vlili periodi, gadadgmuli nabijebi da arsebuli gamowvevebi. sakonstitucio 
da samarTlebrivi reformebisa da adamianis uflebaTa sakiTxebSi evrokavSiris 
specialuri mrCevlis, T. hamerbergis Sefasebebi da rekomendaciebi, 2013 wlis 
seqtemberi.

37	 asocirebis dRis wesrigis 2.1 iii) punqti. konkretulad, aRniSnul CamonaTvalSi 
Sedis Semdegi sakiTxebi: adamianis uflebaTa dacvis yovlismomcveli erovnu-
li strategiisa da samoqmedo gegmis miReba; strategiasa da samoqmedo gegmaSi 
gaeros organoebis, euTos/adamianis uflebaTa ofisis, evrosabWos/rasizmisa 
da Seuwynareblobis Sesaxeb evropuli komisiisa da adamianis uflebaTa saer-
TaSoriso organizaciebis konkretuli rekomendaciebis gaTvaliswineba, gan-
sakuTrebiT antidiskriminaciuli politikis implementaciisas, umciresobaTa 
da piradi cxovrebis dacvisas da religiis Tavisuflebis uzrunvelyofisas; 
yovlismomcveli antidiskriminaciuli kanonis miReba; gaerosa da evropis sab-
Wos diskriminaciis winaaRmdeg arsebuli Sesabamisi instrumentebis xelmower-
is, ratifikaciisa da erovnul kanonmdeblobaSi transpoziciisaTvis nabijebis 
gadadgma, „moqalaqeobis armqone pirTa Sesaxeb“ gaeros konvenciisa da „re-
gionaluri da umciresobaTa enebis Sesaxeb evropul qartiasTan“ dakavSirebiT 
evropis sabWos rekomendaciebis gaTvaliswinebiT. adekvaturi reagireba saqa-
rTvelos mier „erovnul umciresobaTa Sesaxeb“ konvenciis Sesrulebis sakiTx-
Tan dakavSirebiT evrosabWos Sesabamisi organoebis rekomendaciebze; unarSez-
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3. adamianis uflebebi evropis kavSiris avtonomiur instrumentebSi

1993 wlis 19 ivliss miRebul №2053/93 regulaciaSi, romelic sabWoTa 
kavSiris yofili respublikebisa da monRoleTisaTvis teqnikuri dax-
marebis gawevas iTvaliswinebda, evropis kavSiris sabWo preambulaSive 
uTiTebs imis Sesaxeb, rom teqnikuri daxmarebis CarCos sruli amoq-
medeba mxolod adamianis uflebebis pativiscemaze dafuZnebuli Tavi-
sufali da Ria demokratiuli sistemis  Camoyalibebis mimarTulebiT 
ganxorcielebuli progresis konteqstSi iqneba SesaZlebeli.38 

gacilebiT mkafioa 1996 wlis 25 ivnisis №1279/96 regulacia, 
romelmac №2053/93 regulacia Caanacvla. kerZod, №1279/96 regu-
laciis 3.11 muxlis mixedviT, demokratiuli principebi da adamia-
nis uflebebi aris TanamSromlobis gagrZelebis arsebiTi elemente-
bi, romelTa darRvevis SemTxvevaSi evropis kavSiris sabWos SeuZlia, 
partniori saxelmwifosaTvis teqnikuri daxmarebis gawevis Sesaxeb 
gadawyvetilebas gadaxedos.39

momdevno regulaciam orive winamorbedi regulaciis midgoma 
gaaerTiana. kerZod, 1999 wlis 29 dekembris №99/2000 regulaciaSi pre-

Rudul pirTa uflebebis Taobaze gaeros konvenciis efeqtiani implementaciis 
uzrunvelyofa; adamianis uflebaTa evropuli sasamarTlos ganaCenebis efeq-
tiani aRsrulebis uzrunvelyofa; davebis mogvarebisa da adamianis uflebaTa 
dacvis efeqtiani winasasamarTlo da arasasamarTlo meqanizmebis SenarCuneba; 
adamianis uflebaTa da antidiskriminaciis sakiTxebze cnobierebis amaRleba 
da xelSewyoba sasamarTlo, samarTaldamcav, administraciis sistemaSi; medi-
apluralizmis, gamWvirvalobisa da damoukideblobis gaZlierebis gagrZele-
ba evrosabWos rekomendaciebis Sesabamisad;  politikuri gadawyvetilebebis 
miRebisas saxalxo damcvelis aparatis rekomendaciebis gaTvaliswineba. aseve, 
Sesabamisi resursebis moZieba da saxalxo damcvelis aparatis gaZliereba; an-
tidiskriminaciuli kanoniT gaTvaliswinebuli instituciuri meqanizmis efeq-
tiani funqcionirebis mxardaWera; adamianis uflebaTa dacvisa da iuridiul 
sakiTxTa saparlamento komitetebis sadamkvirveblo SesaZleblobebis Seqmna, 
rac dakavSirebuli iqneba adamianis uflebaTa dacvis strategiisa da samo-
qmedo gegmis SesrulebasTan; samoqalaqo sazogadoebis organizaciebisa da, 
gansakuTrebiT, socialuri partniorebis (profesiuli kavSirebi da damsaqme-
belTa organizaciebi) mxardaWera, rogorc momsaxurebis mimwodeblebisa da 
makontroleblebisa, saqarTvelo-evrokavSiris asocirebis Sesaxeb SeTanxmebiT 
gansazRvrul prioritetul sferoebSi, maT Soris SromiTi uflebebis, kon-
fidencialurobis, umciresobaTa da sxva mowyvladi jgufebis uflebebisa da 
mediis Tavisuflebis sferoebSi.

38	 Council Regulation (EURATOM, EEC) No 2053/93 of 19 July 1993 concerning the provision of 
technical assistance to economic reform and recovery in the independent States of the former Soviet 
Union and Mongolia, 29. 7. 93, Official Journal of the European Communities No L 187/ 1.

39	 Council Regulation (EURATOM, EC) No 1279/96 of 25 June 1996 concerning the provision of assis-
tance to economic reform and recovery in the New Independent States and Mongolia, 4.7. 96, Official 
Journal of the European Communities No L 165/ 1.
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ambulaSive aris aRniSnuli, rom teqnikuri daxmarebis CarCos sruli 
amoqmedeba mxolod adamianis uflebebis pativiscemaze dafuZnebuli 
Tavisufali da Ria demokratiuli sazogadoebis Camoyalibebis mimar-
TulebiT ganxorcielebuli progresis konteqstSi iqneba SesaZlebeli. 
garda amisa, №99/2000 regulaciis me-16 muxli adgens, rom TanamSrom-
lobis gagrZelebis arsebiTi elementebis, kerZod ki, demokratiuli 
principebisa da adamianis uflebebis xelyofis SemTxvevaSi evropis ka-
vSiris sabWos SeuZlia gadaxedos partniori saxelmwifosaTvis teqni-
kuri daxmarebis gawevis Sesaxeb gadawyvetilebas.40 

2006 wlis oqtomberSi evropis kavSirma samezoblo politikis  
mxardasaWerad Seqmna axali finansuri meqanizmi evropis samezoblo 
da partniorobis instrumentis saxelwodebiT41 (The European Neighbour-
hood and Partnership Instrument _ ENPI). igi moqmedebda 2007 wlis 1 ianvri-
dan.  evropis samezoblo da partniorobis instrumentma Caanacvla da 
gaafarTova finansuri mxardaWeris programebi: „tasisi“ (aRmosavleTi 
evropis qveynebisaTvis) da „meda“ (xmelTaSuazRvispireTis qveynebi-
saTvis). evropis samezoblo da partniorobis instrumentis saSuale-
biT ama Tu im proeqtis dafinansebis mTavari winapiroba am proeqtis 
evropis kavSiris politikasTan SesabamisobaSi yofna da adamianis 
uflebebis dacvis kuTxiT mravalmxrivi xelSekrulebebidan gamomdi-
nare valdebulebebis pativiscemaa.42 Sesabamisad, romelime partnior 
qveyanaSi adamianis uflebebisa da ZiriTadi Tavisuflebebis dacvis 
kuTxiT mniSvnelovani problemebis warmoSoba evropis kavSiris mxri-
dan evropis samezoblo da partniorobis instrumentis farglebSi 
dadgenili strategiis gadaxedvis safuZvels Seqmnida.43 ufro metic, 
Tavisuflebis, demokratiisa da samarTlis uzenaesobasTan erTad ada-
mianis uflebebi da ZiriTadi Tavisuflebebi im principebs miekuTvne-
ba, romelTa xelyofa „Sesabamisi RonisZiebebis“ gatarebas gamoiwvevs 
evropis kavSiris mxridan.44 

2014 wels evropis samezoblo da partniorobis instrumenti 
Caanacvla evropis samezoblo instrumentma,45 romlis erT-erT mTa-

40	 Council Regulation (EURATOM, EC) No 99/2000 of 29 December 1999 concerning the provision of 
assistance to the partner States in Eastern Europe and Central Asia, 18. 1. 2000, Official Journal of the 
European Communities L 12/1.

41	 Regulation (EC) No 1638/2006 of the European Parliament and of the Council of 24 October 2006 
laying down general provisions establishing a European Neighbourhood and Partnership Instrument, 
9.11.2006, Official Journal of the European Union L 310/1.

42	 №1638/2006 regulaciis me-5 muxli.
43	 №1638/2006 regulaciis me-7 muxli.
44	 № 1638/2006 regulaciis 28-e muxli (pirveli muxlis mesame punqtTan kavSirSi).
45	 Regulation (EU) No 232/2014 of the European Parliament and of the Council of 11 March 2014 estab-



41

adamianis uflebebis dacva, rogorc politikuri pirobiToba

var miznad da prioritetad aseve adamianis uflebebisa da ZiriTadi 
Tavisuflebebis dacvis xelSewyoba aris deklarirebuli.46 partniori 
qveynebis progresi regularulad unda Semowmdes da gangrZobadi re-
gresis SemTxvevaSi finansuri mxardaWeris sakiTxi evropis kavSiris 
mier unda gadaixedos.47 zogadad, evropis samezoblo da partnioro-
bis instrumentis  analogiurad, evropis samezoblo instrumentis 
wesebis mixedviT, romelime partnior qveyanaSi adamianis uflebebisa 
da ZiriTadi Tavisuflebebis dacvis kuTxiT safrTxeebis warmoSoba 
evropis kavSiris mxridan saprogramo dokumentebis gadaxedvis safuZ-
vels qmnis,48 Tumca adamianis uflebebisa da ZiriTadi Tavisuflebebis 
xelyofis SemTxvevaSi evropis kavSiris mxridan „Sesabamisi RonisZie-
bebis“ gatarebis SesaZleblobis Sesaxeb debuleba axal meqanizmSi aRar 
gvxvdeba. swored am garemoebaze miuTiTebs evropis parlamenti Tavis 
gancxadebaSi, romelic Tan erTvis evropis samezoblo instrumentis 
dafuZnebis Sesaxeb regulacias. kerZod, evropis parlamenti xazs us-
vams, rom am dokumentSi araferia miTiTebuli imis Sesaxeb, rom ben-
eficiari qveynis mier demokratiis, samarTlis uzenaesobisa da adamia-
nis uflebebis pativiscemis principebis xelyofam SeiZleba finansuri 
daxmarebis SeCereba gamoiwvios. imis gaTvaliswinebiT, rom daxmarebis 
SeCereba zogadi finansuri sqemis Secvlas gamoiwvevs, romelic, Tavis 
mxriv, ordinaruli sakanonmdeblo proceduris safuZvelzea miRebu-
li, parlamenti acxadebs, rom aseTi gadawyvetilebis miRebis SemTx-
vevaSi, igi srulad gamoiyenebs misTvis evropis kavSiris samarTliT 
miniWebul uflebamosilebebs. am gancxadebiT parlamenti xazs usvams 
Tavis mzadyofnas, mxari dauWiros finansuri daxmarebis SeCerebis Ses-
aZlo gadawyvetilebebs.49

4. adamianis uflebebis, rogorc politikuri pirobiTobis politikis 
ganxorcielebis nawilis, efeqtianoba da Tanmimdevruloba

adamianis uflebebis Sesaxeb debulebis mTavari problema SeiZleba 
iyos misi efeqtiani ganxorcielebis meqanizmis an ararseboba, an arse-

lishing a European Neighbourhood Instrument .15.3.2014 EN Official Journal of the European Union 
L 77/27.

46	 №232/2014 regulaciis me-2 muxlis me-2 punqtis a) qvepunqti; amave regulaciis 
meore danarTis pirveli punqti.

47	 №232/2014 regulaciis me-4 muxlis me-2 punqti.
48	 № 232/2014 regulaciis me-7 muxlis me-10 punqti.
49	 Statement by the European Parliament on the suspension of assistance granted under the financial 

instruments. Official Journal of the European Union L 77/27.
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bulis gamouyenebloba. Tu aviRebT evropis kavSirsa da saqarTvelos 
Soris urTierTobebis farglebSi gamoyenebul adamianis uflebis Ses-
axeb debulebebs, kiTxvebi ar rCeba maT Sinaarsobriv mxaresTan daka-
vSirebiT. kerZod, naTelia, Tu ra igulisxmeba adamianis uflebebSi 
da mieTiTeba adamianis uflebebis dacvis sferoSi moqmed konkret-
ul saerTaSoriso saxelSekrulebo CarCoebsa da meqanizmebze. aseve 
ganmartebis saSualebas ar tovebs is garemoeba, rom adamianis ufle-
bebis dacva SeTanxmebebis arsebiTi elementia. mTavari SekiTxvebi 
rCeba am debulebis ganxorcielebis proceduris efeqtianobasa da 
TanmimdevrulobasTan dakavSirebiT. adamianis uflebebis dacvis Ses-
axeb debuleba ex post winapirobis xasiaTisaa. partniori qveynis mier 
adamianis uflebebis pativiscema ara SeTanxmebis dadebis, aramed am 
SeTanxmebis moqmedebis/Sesrulebis winapirobaa. Sesabamisad, am valde-
bulebis Seusruleblobam konkretuli _ damrRvevi mxarisTvis negati-
uri _ Sedegebi unda gamoiwvios. 

bunebrivia, rTulia, obieqturi kriteriumebiT Sefasdes evropis 
kavSiris mxridan saqarTveloSi adamianis uflebebis dacvaze zegav-
lenis xarisxi, Tumca saqarTvelos mier (iseve rogorc sxva qveynebis 
mier) adamianis uflebebis dacvis winapirobis SesrulebasTan mimarTe-
biT evropis kavSiris poziciis dadgena problema ar aris. kerZod, 
amisaTvis SeiZleba Sedarebul iqnes adamianis uflebebis dacvis sfer-
oSi progresis an regresis mimarTeba evropis kavSiris mier urTier-
Tobebis gaRrmavebis mizniT saqarTvelosTvis SemoTavazebul instru-
mentebTan. 

imisaTvis, rom saqarTveloSi adamianis uflebebis dacvis kuTxiT 
mdgomareobis ganzogadebuli suraTi miviRoT, SeiZleba gamoyenebul 
iqnes avtoritetuli saerTaSoriso arasamTavrobo organizacia „fri-
dom hausis“ mier momzadebuli yovelwliuri angariSebi imis Taobaze, 
Tu ra viTarebaa Tavisuflebis TvalsazrisiT msoflioSi. amasTan, 
„fridom hausi“ msoflios qveynebSi arsebuli mdgomareobis Sesa-
faseblad 25 kriteriums iyenebs da Tavisuflebis xarisxi fasdeba 
politikuri uflebebisa da samoqalaqo Tavisuflebebis kategoriebis 
Sefasebis skaliT 1-idan 7-amde, sadac 1 yvelaze maRali maCvenebe-
lia, xolo 7  yvelaze dabali. saqarTvelo 1992 saangariSo wlidan 
moyolebuli „nawilobriv Tavisufali“ qveynebis kategoriaSi Sedis.50 
konkretulad ki, 1996 wlidan saqarTveloSi politikuri uflebebisa 
da samoqalaqo Tavisuflebebis dacvis kuTxiT mdgomareobis Sefaseba 

50	 1991-1992 wlis angariSSi, romelic 1991 saanagariSo wels moicavda, saqarTvelo 
Sefasebuli iyo rogorc „araTavisufali“ qveyana. 
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Semdegnairad gamoiyureba51:

angariSi politikuri 

uflebebi

samoqalaqo 

Tavisuflebebi

Sefaseba

1996/1997 4 4 nawilobriv Tavisufali

1997/1998 3 4 nawilobriv Tavisufali

1998/1999 3 4 nawilobriv Tavisufali

1999/2000 3 4 nawilobriv Tavisufali

2000/2001 4 4 nawilobriv Tavisufali

2001/2002 4 4 nawilobriv Tavisufali

2003 4 4 nawilobriv Tavisufali

2004 4 4 nawilobriv Tavisufali

2005 3 4 nawilobriv Tavisufali

2006 3 3 nawilobriv Tavisufali

2007 3 3 nawilobriv Tavisufali

2008 4 4 nawilobriv Tavisufali

2009 4 4 nawilobriv Tavisufali

2010 4 4 nawilobriv Tavisufali

2011 4 3 nawilobriv Tavisufali

2012 4 3 nawilobriv Tavisufali

2013 3 3 nawilobriv Tavisufali

2014 3 3 nawilobriv Tavisufali

2015 3 3 nawilobriv Tavisufali

Tu evropis kavSiris mxridan politikuri pirobiToba efeqtianad 
da Tanmimdevrulad iqneboda gamoyenebuli iseT qveynebTan urTier-
TobebSi, rogoric, magaliTad, saqarTveloa, evropis kavSirTan urT-
ierTobebis ganviTarebis paralelurad saxeze unda gvqondes am qvey-
nebis winsvlac adamianis uflebebis dacvis kuTxiT. cxrilSi 1996 
weli aRebulia rogorc sastarto weli imdenad, ramdenadac 1996 wels 
xeli moewera partniorobisa da TanamSromlobis SeTanxmebas. sxva 
mniSvnelovan TariRebad saqarTvelosa da evropis kavSiris urTier-
TobebSi SeiZleba aseve CaiTvalos: 1999 weli, rodesac ZalaSi Sevida 
partniorobisa da TanamSromlobis Sesaxeb SeTanxmeba; 2004 weli _ sa-
mezoblo politikis iniciativis ganxorcielebis dasawyisi; 2009 weli 
_ aRmosavleTTan partniorobis iniciativis ganxorcielebis dasawyisi; 
2010 weli _ asocirebis SeTanxmebis dadebaze molaparakebebis dawyeba; 
2013-2014 wlebi _ asocirebis SeTanxmebis parafireba da xelmowera.

51 	wyaro: [https://freedomhouse.org].
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rogorc cxrili gviCvenebs, saqarTvelos met-naklebad stabilu-
rad saSualoze dabali an saSualo monacemebi aqvs aRebuli periodis 
umetes nawilSi. mxolod 2005-2006 wlebis (mocemulia 2006 da 2007 
wlebis angariSebSi) da 2012-2014 wlebis (mocemulia 2013, 2014 da 2015 
wlebis angariSebSi) mdgomareobis Sefaseba moxda saSualoze maRali 
quliT. Tuki 1996 wlidan dawyebuli evropis kavSirTan urTierTo-
bebis gaRrmavebis dinamikas adamianis uflebebis dacvis kuTxiT saqa-
rTveloSi arsebul viTarebas SevadarebT, aSkaraa, rom es ukanaskneli 
CamorCeba evropis kavSirTan daaxloebis process. Sesabamisad, naTe-
lia, rom adamianis uflebebis dacvis Sesaxeb debuleba praqtikaSi Se-
darebiT umniSvnelo rols asrulebs, vidre es mosalodneli iqneboda 
SeTanxmebis „arsebiTi elementisgan“.

bunebrivia, „fridom hausis“ angariSebi ver CaiTvleba evropis ka-
vSiris politikis ganmsazRvrel faqtorad, Tumca evropuli komisiis 
mier momzadebuli yovelwliuri angariSebi saqarTveloSi evropuli 
samezoblo politikis ganxorcielebis Sesaxeb52 aseve miuTiTebs saqa-
rTveloSi adamianis uflebebis dacvasTan dakavSirebul problemebze. 
warmoqmnil sirTuleebze reagirebis meqanizmad ki evropis kavSiris 
mxridan adamianis uflebebis Taobaze politikuri dialogis warmarT-
va gamoiyeneba.

Sesabamisad, mTlianobaSi, adamianis uflebebis dacvis moTxovnis 
efeqtianoba da misi gamoyenebis Tanmimdevruloba kiTxvis niSnis qveS 
dgas. amas ramdenime mizezi aqvs: pirveli, am winapirobis Sesrule-
bas ar uwyobda xels is garemoeba, rom evropis kavSirs aRmosavleTis 
samezoblos yvela qveyanasTan integraciis gaRrmavebis kuTxiT erT-
nairi midgoma hqonda.53 magaliTad, igi sTavazobda asocirebis SeTanx-
mebis gaformebas qveynebs, miuxedavad imisa, Tu ra mdgomareoba iyo ama 
Tu im qveyanaSi adamianis uflebebis dacvis kuTxiT. xSirad partnior 
qveyanasTan TanamSromlobisas wina planze ara adamianis uflebebi, ar-
amed ekonomikuri da usafrTxoebis interesebi dgas.54 es ki, bunebriv-
ia, zians ayenebs politikuri pirobiTobis instrumentis efeqtianobas; 
meore, evropis kavSirSi gawevrianebis perspeqtivis daufiqsirebloba 
TanamSromlobisa da integraciis gaRrmavebis mizniT dadebul SeTanx-

52	 evropuli komisiis mier momzadebuli angariSebi ix.: [http://eeas.europa.eu].
53	 2013 wels asocirebis SeTanxmebiT patimrebze ramdenime qveynis mier uaris Tqmis 

Semdeg evropis kavSirma samezoblo politikis gadaxedvis Sesaxeb gadawyvetileba 
miiRo. ix.: Joint Consultation Paper Towards a new European Neighbourhood Policy, Brussels, 
4.3.2015, JOIN(2015) 6 final.

54	 Sead.: N. Ghazaryan, The European Neighbourhood Policy and the Democratic Values of the EU, 
Hart publishing, Oxford 2014, 172.
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mebebSi aseve amcirebs partniori qveynis motivacias. es ori garemoeba 
mTlianobaSi iZleva imas, rom adamianis uflebebi, rogorc politi-
kuri pirobiTobis nawili, arasakmarisad mniSvnelovnad aRiqmeba part-
niori qveynebis mier. 

Tumca aqve unda aRiniSnos, rom adamianis uflebebis dacvis wina-
pirobis mimarT xisti midgomis ararseboba SeiZleba garkveulwilad 
mainc gamarTlebuli iyos. partnior qveyanasTan TanamSromlobis gaR-
rmaveba dinamikuri integraciis gziT, savaraudod, momavalSi am qveya-
nas ufro damyols gaxdis adamianis dacvis kuTxiT. adamianis ufle-
bebis dacvis kuTxiT mkacrma midgomam SeiZleba xeli SeuSalos sxva 
sferoebSi praqtikul TanamSromlobas. garda amisa, sakiTxavia, Tu 
ramdenad efeqtiani iqneba Tundac Tanmimdevruli da mkacri politi-
kuri pirobiToba adamianis uflebebis dacvis kuTxiT.

daskvna

vinaidan adamianis uflebebis Sesaxeb debuleba miiCneva adamianis 
uflebebis dacvis xelSewyobis mTavar instrumentad, igi evropis kav-
Sirsa da mesame saxelmwifoebs, masTan saqarTvelos, Soris TanamSrom-
lobis samarTlebrivi CarCos aucilebeli nawilia. ufro metic, Se-
Tanxmebis „arsebiTi elementi“ da amiT, formalurad, misi moqmedebisa 
da Sesrulebis winapirobaa.  realurad ki, adamianis uflebebis Sesaxeb 
debulebas, rogorc politikuri winapirobis nawils, ar gaaCnia mkacri 
da konkretuli meqanizmi, romelic uzrunvelyofda mis efeqtianobas 
da gascdeboda TanamSromlobis sabWos farglebSi konsultaciebisa 
da politikuri dialogis warmoebis sazRvrebs. praqtikaSi adamianis 
uflebebis darRvevebis mxolod dramatul SemTxvevaSi aris mosa-
lodneli evropis kavSiris mxridan SeTanxmebis moqmedebis SeCerebis 
instrumentis gamoyeneba. Tuki politikur mecnierebebs mivmarTavT, 
sxvadasxva kvleva aCvenebs, rom evropuli politikis zegavlena qvey-
nebis SigniT arsebul viTarebaze, saboloo jamSi, emyareba „gare stim-
ulis“ models,55 romlis mixedviTac evropis kavSiris moTxovnebTan 
Sesabamisoba pirdapir kavSirSia xarj-sargeblis analizTan: ramdenad 
konkretulia pirobebi; safrTxeebisa da dapirebebis albaToba; ramde-
nad didia sargebeli da ramdenad male moxdeba misi miReba; ramdenad 

55	 Sead.: F. Schimmelfennig, and U. Sedelmeier, Introduction: Conceptualizing the Europeanization of 
Central and Eastern Europe, in: F. Schimmelfennig and U. Sedelmeier (eds.): The Europeanization of 
Central and Eastern Europe, Cornell University Press, Ithaca, New York 2005, 7.
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didia moTxovnebis dakmayofilebis xarjebi da a.S.56 adamianis ufle-
bebis dacvis Sesaxeb debulebis gamoyenebis farglebTan mimarTebiT 
evropis kavSiris praqtika aseve iZleva imis mtkicebis safuZvels, rom 
adamianis uflebebis Sesaxeb debulebiT operirebisas mniSvnelovan 
rols asrulebs xarj-sargeblis analizi.

56	 Sead.: F. Schimmelfennig, The International Promotion of Political Norms in Eastern Europe: a 
Qualitative Compara.ive Analysis, CES Working Paper, Harvard University: Center for European 
Studies, Cambridge 2005.
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embrionis/fetusis sicocxlis ufleba 

da diskriminaciuli aborti

SoTa gewaZe

„vficav, … aseve ar mivce arc erT qals 
muclis mosaSleli pesariumi.“1

hipokrate

1. Sesavali

winamdebare statiaSi ganxiluli problema Tavisi bunebiT sakmaod 
mniSvnelovani da faqizia, vinaidan exeba sicocxlisa da janmrTelo-
bis sakiTxebs, kerZod, am ori uflebis konkurenciasa da sqesis niS-
niT diskriminacias. am uflebaTa urTierTkveTa, garda samarTlebri-
vi problemurobisa, atarebs metad specifikur, mtkivneul xasiaTs, 
radgan erTmaneTs upirispirdeba dedisa da Svilis (embrionis/fetu-
sis1) uflebebi. 

statiaSi uwinaresad ganxilulia Canasaxis sicocxlisa da sqesis 
niSniT diskriminaciis akrZalvis sakiTxi, romelic wamoiWreba abort-
Tan mimarTebiT. abortze diskriminaciulobis kuTxiT msjeloba qar-
Tul iuridiul literaturaSi ar moipoveba. 

marTalia, zogadad abortis Temaze bevria dawerili, magram, 
ZiriTadad, yovelTvis xazi esmeboda ucxo qveynebis midgomebs, maTi 
kanonmdeblobis mimoxilvas, abortTan dakavSirebuli mosazrebebisa 
da samarTlebrivi problemebis warmoCenas da a.S. iSviaTi gamonakli-
sis garda, naklebad iyo dasaxelebuli gzebi abortTan dakavSirebul 
samarTlebriv problemaTa gadasaWrelad.  

abortis Tema, vinaidan igi sicocxlisa da janmrTelobis sakiTxebs 
exeba, saWiroebs samarTlian, dabalansebul, kanonmdeblobis Rrma 
gaanalizebis safuZvelze dafuZnebul Seswavlas, samarTlebriv da 
sxva problemaTa identificirebas da realuri/ganxorcielebadi  gze-
bis dasaxvas abortTan dakavSirebuli sakiTxebis mosawesrigeblad.  

saqarTveloSi arsebobs bevri urTierTgansxvavebuli (samarT-
lebrivi, religiuri, samedicino) mosazreba am TemasTan dakavSirebiT. 
am sakiTxebis gadawyveta, kanonmdeblobis saerTaSoriso standartebT-

1	 ganayofierebis Semdgomi pirveli 8 kviris ganmavlobaSi adamianis ganviTarebad 
organizms ewodeba embrioni, rac „SigniT mzards“ niSnavs, fexmZimobis darCenil 
dros ki fetusi.
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an SesabamisobaSi moyvana, aseve demografiuli, religiuri, janmrT-
elobis problemaTa gonivruli mogvareba, gansakuTrebul aqtualobas 
iZens saqarTveloSi. 

statiis epigrafad gamoyenebuli hipokrates sityvebic imaze me-
tyvelebs, rom misi moRvaweobis drosac, Zveli welTaRricxvis V-IV 
saukuneebSi, abortis Tema mniSvnelovani da mtkivneuli iyo rogorc 
sazogadoebisaTvis, ise eqimebisTvisac.

garda aRniSnulisa, ganviTarebis Tanamedrove etapze humanitarul 
mecnierebebSi genetikis SeWram sxvadasxva sociokulturuli da samar-
Tlebrivi problema wamoWra. axali teqnologiebis cxovrebaSi danerg-
vas Tan sdevs Tundac iseTi eTikuri riski, rac abortisTvis aris 
damaxasiaTebeli.

aborti laTinuri sityvaa da niSnavs muclis moSlas. Zvel saqarT-
veloSi es qmedeba mkacrad isjeboda. abortis uZvelesi SemTxvevebi 
cnobilia egvipteSi, CineTSi, romsa da saberZneTSi. amJamad qveyanaTa 
umravlesobaSi aborti legalizebulia, bevrgan ki dasaSvebia mxolod 
garkveuli pirobebiT, xolo qveyanaTa mcire nawilSi saerTod akrZa-
lulia (mag., nikaragua, malta, Cile da sxv.). 

sakiTxi _ aris Tu ara embrioni/fetusi uflebebis matarebeli da 
aqvs Tu ara mas specialuri dacvis ufleba, xSirad kamaTis sagani xde-
ba mecnierebsa da praqtikosebs Soris. abortTan dakavSirebuli prob-
lemebi da embrionis/fetusis dacva mraval qveyanaSi sadavo sakiTxad 
iTvleba. am TvalsazrisiT gasaTvaliswinebelia, erTi mxriv, qalTa 
interesebi, xolo, meore mxriv, daubadebeli bavSvis samarTlebrivi 
dacvis saWiroeba. 

garda amisa, rogorc aRiniSna, am sakiTxis Seswavlisas ikveTeba dis-
kriminaciis (sqesis niSniT) akrZalvis umniSvnelovanesi samarTlebri-
vi principis darRvevis praqtika, rac gamowveulia e.w. seleqciuri 
abortebiT. seleqciuri aborti sxvadasxva saxisaa. magaliTad, sele-
qciuri niSnavs ori an meti nayofis arsebobisas arCeviT erT-erTis 
mocilebas, Tumca seleqciuri abortis yvelaze gavrcelebuli formaa 
nayofis mocileba sqesis niSniT, anu msoflioSi da, samwuxarod, saqa-
rTveloSic, nayofis sicocxlis mospoba xdeba mxolod  imis gamo, rom 
igi mdedrobiTi sqesisaa. 

statiaSi mimoxilulia embrionis/fetusis uflebebTan (sicocxlis 
ufleba, diskriminaciis akrZalva) dakavSirebuli sakiTxebis saerTa-
Soriso da erovnul-samarTlebrivi reglamentireba, sazRvargareT da 
saqarTveloSi arsebuli mdgomareoba abortis, maT Soris seleqciuri 
abortebis, mxriv; ganxilulia fetusis/embrionis sicocxlis uflebasa 
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da diskriminaciis (sqesis niSniT) akrZalvasTan dakavSirebuli sakiTxe-
bi. 

winamdebare statiis ZiriTadi mizania im samarTlebrivi proble-
mebis naTlad warmoCena, rac gamowveulia qarTul kanonmdeblobaSi 
abortTan dakavSirebuli sakiTxebis arasrulyofili samarTlebri-
vi regulirebiT. statiis mizania aseve, rom daisaxos am problemaTa 
gadaWris realuri/gonivruli gzebi, rac momavalSi xels Seuwyobs 
samarTlebrivi safrTxisa Tu gaurkvevlobis Tavidan acilebas.

  
2. embrionis/fetusis uflebebTan (sicocxlis ufleba, diskriminaciis 
akrZalva) dakavSirebuli samarTlebrivi baza

2.1. saerTaSoriso reglamentireba

2.1.1. adamianis uflebaTa sayovelTao deklaracia

adamianis uflebaTa sayovelTao deklaraciaSi2 asaxulma ZiriTadma 
principebma didi gavlena moaxdina mravali qveynis kanonmdeblobaze, 
rac am saerTaSoriso aqtis umniSvnelovanes rolze metyvelebs. 

adamianis uflebaTa sayovelTao deklaraciis me-3 muxlis Tanax-
mad, yovel adamians aqvs sicocxlis, Tavisuflebisa da piradi xel-
Seuxeblobis ufleba. deklaraciis mosamzadebeli samuSaoebis  dros 
zogierTma saxelmwifom (mag., Cile, libia) waradgina Sesabamisi mux-
lis proeqti, romlis Tanaxmad, deklaracia iTvaliswinebda sicocx-
lis uflebis dacvas Casaxvis momentidan. zogierTi qveyana, maT Soris 
dania, aSS da sabWoTa kavSiri, am muxlis proeqts ar daeTanxma im sa-
babiT, rom bevr qveyanas ar gaaCnia abortis Sesaxeb kanonebi. maTi mo-
sazrebiT, deklaracia mxolod im standarts unda Seicavdes, romelic 
gaerTianebuli erebis organizaciis yvela wevri qveynisaTvis iqneba 
misaRebi.3 

adamianis uflebaTa sayovelTao deklaraciis me-7 muxlis Tanax-
mad, yvela adamiani Tanasworia kanonis winaSe da ganurCevlad raime 
gansxvavebisa, yvelas aqvs ufleba, Tanabrad iyos daculi kanonis mier. 
yvela adamians aqvs ufleba, Tanabrad iyos daculi yovelgvari dis-
kriminaciisa da aseTi diskriminaciis yovelgvari waqezebisagan. 

2	 miRebulia 1948 wlis 10 dekembers gaeros generaluri asambleis mier.  
3	 l. WeliZe, sicocxlis ufleba fetusisTvis, adamianis uflebaTa dacva erovnul 

da saerTaSoriso samarTalSi (red. k. korkelia), Tb., 2002,  257-258. 
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adamianis uflebaTa sayovelTao deklaracia krZalavs nebismieri 
saxis diskriminacias, romelic arRvevs am deklaracias, anu diskrimi-
naciis SezRudva zogadi da farToa. ramdenadac farTo da mravlis-
momcvelia Tavad deklaraciaSi asaxuli uflebebi, igi ar Semoifar-
gleba mxolod am deklaraciiT ganmtkicebuli konkretuli uflebebis 
diskriminaciuli darRvevis akrZalviT. 

 

2.1.2. bavSvis uflebebis deklaracia da bavSvis uflebaTa konvencia 

bavSvis uflebaTa deklaraciis4 preambulis me-3 abzacis Tanaxmad, 
bavSvi, misi fizikuri da gonebrivi moumwifeblobis gamo, saWiroebs 
gansakuTrebul dacvasa da mzrunvelobas, Sesabamisi samarTlebrivi 
dacvis CaTvliT, rogorc dabadebamde, ise dabadebis Semdgom. 

bavSvis uflebaTa konvenciis5 preambulis me-9 abzacSi aRniSnu-
lia Semdegi: „iTvaliswineben bavSvis uflebaTa deklaraciis debule-
bas, rom bavSvs, misi fizikuri da gonebrivi moumwifeblobis gamo, 
esaWiroeba specialuri dacva da zrunva, Sesatyvisi samarTlebrivi 
dacvis CaTvliT, rogorc dabadebamde, ise dabadebis Semdeg“.

am formulirebasTan dakavSirebiT gansxvavebuli mosazrebebi ar-
sebobda da arsebobs. erTni mxars uWeren im mosazrebas, rom daubade-
beli bavSvi jer ar aris adamiani, visi uflebebic dacul unda iqnes.  
sxvebi ki fiqroben, rom konvenciam ar unda gaukeTos ignorireba im me-
tad mniSvnelovan sakiTxs, rasac daubadebeli bavSvis uflebebi hqvia. 
am kuTxiT sxvadasxva qveyanam daTqmebi  gaakeTa. maT Soris sainteresoa 
gaerTianebuli samefos mier gakeTebuli daTqma, romlis Tanaxmadac, 
is konvenciis debulebaTa gavrcelebas ukavSirebs mxolod nayofis 
sicocxlisunarianad dabadebas.

zogierTi mecnieri aRniSnavs, rom embrioni/fetusi, rogorc dau-
badebeli bavSvi, bavSvis uflebaTa deklaraciaSi ganxilulia rogorc 
bavSvi. mas eniWeba ufleba, gaizardos da ganviTardes. bavSvi da deda 
garemosilni unda iyvnen specialuri zrunviTa da dacviT, dabadebamde 
da dabadebis Semdgomi periodis ganmavlobaSi, adekvaturi zrunvis 
CaTvliT. gaerTianebuli erebis organizaciis mier bavSvis statusis 
ganmsazRvrel aT principSi cneba „bavSvi“ moicavs bavSvs saSvilos-
noSic. „maSin, rodesac bavSvi unda iyos pirvelTa rigSi“, mas ar unda 
eqceodnen gulgrilad, masze unda zrunavdnen dabadebamde, raTa ar 

4	 miRebulia generaluri asambleis 1959 wlis 20 noembris 1386 (XIV) rezoluciiT.
5	 miRebulia gaeros generaluri asambleis mier 1989 wlis 29 noembers, xolo ZalaSi 

Sevida 1990 wlis 2 seqtembers. saqarTveloSi ZalaSia 1994 wlis 21 aprilidan.
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moxdes dedis survilisamebr bavSvis sicocxlis xelyofa.6

bavSvis uflebaTa konvenciis pirveli muxlis Tanaxmad, winamde-
bare konvenciis miznebisaTvis bavSvad iTvleba 18 wlamde asakis yoveli 
adamiani, Tuki romelime qveynis kanonmdeblobis mixedviT bavSvi ufro 
adre ar aRwevs srulwlovanebas. amdenad, miTiTebuli norma gansaz-
Rvravs im moments, Tu samarTlebrivad rodis mTavrdeba bavSvoba, an 
amgvar dasrulebas miandobs xelSemkvrel mxares, anu gansazRvrulia 
bavSvobis dasasruli da araa gadawyvetili sakiTxi, Tu rodis iwyeba 
igi, dabadebidan Tu dabadebamdec. amdenad, es sakiTxi TiToeuli xel-
Semkvreli qveynis gadasawyvetia.  

bavSvis uflebaTa konvenciis me-6 muxlis Tanaxmad, monawile sax-
elmwifoebi aRiareben, rom yovel bavSvs aqvs sicocxlis xelSeuxe-
blobis ufleba. monawile saxelmwifoebi SesaZleblobisamebr maqsim-
alurad uzrunvelyofen bavSvis sicocxlis SenarCunebasa da jansaR 
ganviTarebas. amdenad, bavSvis uflebaTa konvenciis me-6 muxli icavs 
sicocxlis uflebas, daubadebeli adamianis sicocxleze raime konkre-
tuli miTiTebis gareSe.

amave konvenciis me-2 muxlis pirveli punqtis Tanaxmad, monawile 
saxelmwifoebi pativs scemen da uzrunvelyofen maTi iurisdiqciis 
farglebSi myofi TiToeuli bavSvis yvela uflebas, romelic winamde-
bare konvenciiTaa gaTvaliswinebuli,  nebismieri saxis diskriminaciis 
gareSe, rasis, kanis feris, sqesis, enis, religiis, politikuri Tu sxva 
mrwamsis, erovnuli, eTnikuri Tu socialuri warmoSobis, qonebrivi  
mdgomareobis, bavSvis, misi mSoblebisa da kanonieri meurveebis janmrT-
elobisa da dabadebis mdgomareobis an sxva ram viTarebis ganurCevlad.

2.1.3. samoqalaqo da politikur uflebaTa saerTaSoriso paqti 

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis7  me-6 mux-
lis pirveli punqtis mixedviT, sicocxlis ufleba TiToeuli adamia-
nis ganuyofeli uflebaa. am uflebas icavs kanoni. ar SeiZleba, vinmes 
TviTneburad waarTvan sicocxle. amdenad, yvela adamians aqvs sicocx-
lis Tandayolili ufleba, rac imas niSnavs, rom sicocxlis ufleba 
saxelmwifos mier ki ar aris miniWebuli, aramed adamianis ganuyofeli 

6	 l. WeliZe, sicocxlis ufleba fetusisTvis, adamianis uflebaTa dacva erovnul 
da saerTaSoriso samarTalSi (red. k. korkelia), Tb., 2002,  262.

7	 samoqalaqo da politikur uflebaTa saerTaSoriso paqti miRebul iqna 1966 wels. igi 
ZalaSi Sevida 1976 wels. 
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nawilia. Tanamedrove saerTaSoriso samarTlisa Tu erovnuli samar-
Tlis mecnierebebSi sicocxlis ufleba ganixileba adamianis ZiriTad 
uflebad. ZiriTadi uflebebi aris ara saxelmwifosagan naboZebi, ar-
amed winare saxelmwifoebrivi, saxelmwifosagan mxolod garantirebu-
li uflebebi. ZiriTadi uflebebi, upirveles yovlisa, esaa saxelmwi-
fos winaSe moqalaqis Tavdacvis uflebebi.

gaeros adamianis uflebaTa komiteti samoqalaqo da politikur 
uflebaTa saerTaSoriso paqtis me-6 muxlze gakeTebul komentareb-
Si ar exeba daubadebeli bavSvis sicocxlis uflebas misi sadavoobis 
gamo da, albaT, im gavrcelebuli mosazrebis gamoc, rom saxelmwifos 
ar SeuZlia Casaxvis momentis gansazRvra da, amdenad, mas ar SeuZlia, 
daiwyos fetusis sicocxlis dacva da rom sxvadasxva qveynis kanon-
mdebloba am kuTxiT erTmaneTisgan gansxvavdeba. Tumca es ar zRu-
davs saxelmwifoebs da maT Soris saqarTvelos, Tavad gansazRvron 
da gadawyviton abortTan dakavSirebuli sakiTxi, magaliTad, miiCnion, 
rom sicocxlis ufleba daculi iyos CasaxvisTanave.  

rac Seexeba diskriminacias, mas krZalavs paqtis me-2 da 26-e muxlebi. 
erT aqtSi diskriminaciis amkrZalavi ori debulebis arsebobis mizezi 
isaa, rom paqtis me-2 muxli diskriminacias krZalavs mxolod paqtiT 
gaTvaliswinebuli uflebebiTa da TavisuflebebiT sargeblobasTan 
mimarTebiT, paqtis 26-e muxli ki ar aris SezRuduli mxolod paqtiT 
gansazRvruli uflebebiTa da TavisuflebebiT diskriminaciis gareSe 
sargeblobiT, aramed es ukanaskneli krZalavs diskriminacias xelSe-
mkvreli saxelmwifos kanonmdeblobiT gaTvaliswinebuli uflebebiTa 
da TavisuflebebiT sargeblobasTan mimarTebiT.8

Tumca calke unda aRiniSnos, rom paqtis 24-e muxlSi pirdapir 
aris miTiTebuli bavSvis mimarT sqesis niSniT diskriminaciis akrZal-
vaze, kerZod, TiToeul bavSvs rasis, kanis feris, sqesis, enis, religi-
is, erovnuli Tu socialuri warmoSobis, qonebrivi mdgomareobisa Tu 
dabadebis gamo yovelgvari diskriminaciis gareSe aqvs ufleba dac-
vis iseT RonisZiebebze, romlebic mas, rogorc mcirewlovans, unda 
gauwios misma ojaxma, sazogadoebam da saxelmwifom. 

8	 b. boxaSvili, diskriminaciis akrZalva. Jurnali „solidaroba“ №2/23, saqarTvelos 
saxalxo damcvelTan arsebuli tolerantobis centri, Tb., 2008, 50.
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2.1.4. qalTa diskriminaciis yvela formis aRmofxvris konvencia

qalTa diskriminaciis yvela formis aRmofxvris konvencia9 marTlac 
gamorCeulia qalTa mimarT diskriminaciis aRmofxvris kuTxiT. pre-
ambulis Tanaxmad, konvencias mniSvnelovani adgili ukavia adamianis 
uflebaTa sferoSi im saerTaSoriso xelSekrulebebis problemaTa 
rigSi, romlebsac awydeba kacobriobis mdedrobiTi nawili. konven-
cia Tavis sulier sawyiss iRebs gaeros miznebidan: ganamtkicos rwmena 
adamianis ZiriTadi uflebebisadmi, adamianis pirovnebis Rirsebisa da 
faseulobisadmi, qalTa da mamakacTa Tanasworuflebianobisadmi. amis 
gamo konvencia aris ara marto qalTa uflebebis saerTaSoriso aRi-
areba, aramed monawile saxelmwifoTa programa am uflebaTa ganxor-
cielebis garantiebis uzrunvelsayofad.

konvencia sruliad garkveviT amtkicebs Tanasworobis principebs, 
romlebic Seicavs monawile saxelmwifoebisadmi mimarTul moTxovnas 
_ gaataron RonisZiebebi, maT Soris sakanonmdeblo, raTa uzrunve-
lyon qalTa yovelmxrivi ganviTareba da progresi, maT mier adamianis 
uflebaTa da ZiriTad TavisuflebaTa ganxorcieleba da gamoyeneba 
mamakacebTan Tanasworobis safuZvelze (me-3 muxli).

2.1.5. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli kon-
venciis10 me-2 muxlis pirveli punqtiT, yvela adamianis sicocxlis 
ufleba kanoniT aris daculi.

aqvs Tu ara daubadebel bavSvs sicocxlis ufleba, konvenciiT ar 
aris gadawyvetili. zemoaRniSnuli muxli ar iZleva imis konkretul 
gansazRvrebas, Tu ra etapze iwyeba sicocxlis dacva.  

amdenad, evropulma konvenciam gamoxata TavSekaveba sicocxlis 
dasawyisis gansazRvrasTan dakavSirebiT, da, Tavis mxriv, evropuli 
sasamarTloc sifrTxiles iCens sicocxlis uflebaze msjelobisas 
abortTan dakavSirebul saqmeebSi. konvenciam da sasamarTlo praqti-
kam  kanonmdebels dautoves Sesabamisi normebis CamoyalibebisaTvis 
Tavisufali moqmedebis areali. 

Tu miiCneva, rom zemoaRniSnul SesityvebaSi _ „yvela adamiani“ _ 
igulisxmeba embrioni/fetusic,  ese igi konvenciis me-2 muxli icavs 

9	 miRebulia 1979 wels. saqarTvelosaTvis ZalaSia 1994 wlis 25 noembridan. 
10	 adamianis uflebaTa evropuli konvencia miRebul iqna 1950 wels, xolo ZalaSi 

Sevida 1953 wlis 3 seqtembers.
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masac, rac Sesabamisad unda aisaxos erovnul kanonmdeblobaSi regu-
laciebisa Tu akrZalvebis kuTxiT.

aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos praq-
tikaSi jerjerobiT ar aris gadawyvetileba imis Sesaxeb, icavs Tu ara 
konvenciis me-2 muxli daubadebel bavSvs. 

konvenciiT diskriminacia akrZalulia me-14 muxliTa da me-12 
oqmiT. me-14 muxlis Tanaxmad, am konvenciiT gaTvaliswinebuli ufle-
bebiTa da TavisuflebebiT sargebloba uzrunvelyofilia yovelgvari 
diskriminaciis gareSe, ganurCevlad sqesis, rasis, kanis feris, enis, 
religiis, politikuri Tu sxva Sexedulebebis, erovnuli Tu social-
uri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, qonebrivi 
mdgomareobis, dabadebisa Tu sxva niSnisa. me-12 oqmis pirveli mux-
lis Tanaxmad, kanoniT dadgenili nebismieri uflebiT sargebloba uz-
runvelyofilia yovelgvari diskriminaciis gareSe sqesis, rasis, kanis 
feris, enis, religiis, politikuri Tu sxva Sexedulebis, erovnuli 
Tu socialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 
qonebrivi mdgomareobis, dabadebisa Tu sxva statusis ganurCevlad. 

am or normas Soris gansxvaveba igivea, rac ukve aRiniSna samoqalaqo 
da politikuri uflebebis Sesaxeb paqtis SemTxvevaSi, kerZod, kon-
venciis me-14 muxli diskriminacias krZalavs mxolod konvenciiTa da 
damatebiTi oqmebiT gansazRvrul uflebebTan mimarTebiT, me-12 oqmi 
ki diskriminacias krZalavs  xelSemkvreli saxelmwifoebis erovnuli 
kanonmdeblobiT gaTvaliswinebul nebismier uflebasTan mimarTebiT.  

2.1.6. adamianis uflebaTa interamerikuli konvencia 

adamianis uflebaTa interamerikuli konvenciis11 me-4 muxlis Tanax-
mad, yvela adamians aqvs Tavisi sicocxlis pativiscemis ufleba, rac 
daculia Casaxvis momentidan. 

es konvencia, albaT, erTaderTi saerTaSorisosamarTlebrivi do-
kumentia, romelSic pirdapir aris miTiTebuli daubadebeli bavSvis 
samarTlebriv dacvaze. am konvenciis 24-e muxli krZalavs diskrimina-
cias nebismier, maT Soris, bunebrivia, sqesis safuZvelzec. 

11	 adamianis uflebaTa interamerikuli konvencia miRebul iqna 1969 wlis 22 noem-
bers. igi ZalaSi Sevida 1978 wlis 18 ivliss.
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2.1.7. adamianisa da xalxis uflebaTa afrikuli qartia

adamianisa da xalxis uflebaTa afrikis qartiis12 me-4 muxlis Tanax-
mad, adamianebi xelSeuxebelni arian. yvela adamians miniWebuli unda 
hqondes Tavisi sicocxlis dafasebisa da pirovnebis xelSeuxeblobis 
ufleba. 

am qartiis preambulis me-9 punqti exeba sxvadasxva niSniT, maT 
Soris sqesis niSniT, diskriminaciis akrZalvas. aseve, me-18 muxli 
diskriminaciis akrZalvasTan erTad prioritetulad Tvlis bavSvis 
uflebebis dacvas.

3.2. erovnuli reglamentireba

3.2.1. saqarTvelos konstitucia

saqarTvelos konstituciis me-15 muxlis Tanaxmad, sicocxle adamia-
nis xelSeuvali uflebaa da mas icavs kanoni. sikvdiliT dasja akrZa-
lulia. 

konstituciaSi diskriminaciis akrZalvas eZRvneba me-14 muxli, 
romlis Tanaxmadac, yvela adamiani dabadebiT Tavisufalia da kanonis 
winaSe Tanasworia, ganurCevlad rasisa, kanis ferisa, enisa, sqesisa, 
religiisa, politikuri da sxva Sexedulebebisa, erovnuli, eTnikuri 
da socialuri kuTvnilebisa, warmoSobisa, qonebrivi da wodebrivi  
mdgomareobisa, sacxovrebeli adgilisa. 

3.2.2. janmrTelobis dacvis Sesaxeb saqarTvelos kanoni

janmrTelobis dacvis Sesaxeb saqarTvelos kanonis 139-e muxlis Tanax-
mad, qalTa janmrTelobis dacva abortebis Semcirebis gziT saxelm-
wifos prioritetuli amocanaa. orsulobis nebayoflobiTi Sewyveta 
nebadarTulia mxolod saTanado uflebis mqone samedicino daweseb-
ulebaSi, sertificirebuli eqimis mier, Tu: a) orsulobis xangrZlivo-
ba ar aRemateba Tormet kviras; b) orsuls samedicino dawesebulebaSi 
Cautarda winaswari gasaubreba da gasaubrebidan orsulobis xelovnuri 
Sewyvetis mizniT samedicino Carevis ganxorcielebamde gasulia xuT-

12	 1981 wels afrikis gaerTianebis organizaciis saxelmwifoebisa da mTavrobis 
meTaurTa asambleam miiRo adamianisa da xalxis uflebaTa afrikuli qartia, ro-
melic ZalaSi Sevida 1986 wlis 21 oqtombers.
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dRiani mosafiqrebeli vada.13 gasaubrebis dros upiratesoba eniWeba 
nayofis sicocxlis dacvas. abortis Sesaxeb gadawyvetilebis miReba 
qalis prerogativaa. eqimis winaswari konsultaciis wesi ganisazRvreba 
saqarTvelos Sromis, janmrTelobisa da socialuri dacvis ministris 
brZanebiT. amave kanonis 140-e muxlis Tanaxmad, 12 kviraze meti xan-
grZlivobis orsulobis SemTxvevaSi aborti nebadarTulia mxolod 
samedicino da socialuri Cvenebebis mixedviT, romelTa CamonaTvali 
dgindeba saqarTvelos Sromis, janmrTelobisa da socialuri dacvis 
ministris brZanebiT. 

3.2.3. saqarTvelos Sromis,  janmrTelobisa da socialuri dacvis 
ministris brZaneba

saqarTvelos Sromis, janmrTelobisa da socialuri dacvis ministris 
2014 wlis 7 oqtombris №01-74/n brZanebiT, ufro dawvrilebiTaa 
reglamentebuli orsulobis xelovnuri Sewyvetis (aborti) Catare-
basTan dakavSirebuli sakiTxebi, sadac es procesi diferencirebulia 
orsulobis vadebis mixedviT (7 kviramde, 10 kviramde da a.S.). 

qarTuli kanonmdeblobis istoriaSi am brZanebiT pirdapir aikrZa-
la sqesis niSniT orsulobis Sewyveta. brZanebis danarTi №1-is me-14 
punqtis mixedviT, dauSvebelia sqesis SerCevis mizniT orsulobis xe-
lovnuri Sewyveta, garda im SemTxvevebisa, roca aucilebelia sqesTan 
SeWiduli memkvidreobiTi daavadebis Tavidan acileba14. amasTanave, es 
Canaweri mxolod deklaraciuli xasiaTisaa da ar arsebobs seleqci-
uri abortebis winaaRmdeg mimarTuli raime efeqtiani  sakanonmdeblo 
meqanizmi.

arakeTilsindisierebis SemTxvevaSi SesaZlebelia amgvari akrZal-
vis darRveva, rac SeiZleba gamoixatos imiT, rom aborti ganxorciel-
des realurad sqesis niSniT, Tumca oficialuri motivi iyos sruliad 
sxva, an sulac umotivod, rac daSvebulia qarTuli kanonmdeblobiT, 

13	 bolos ganxorcielebul cvlilebebamde es vada Seadgenda 3 dRes.
14	 sqesTan SeWiduli daavadeba miuTiTebs, rom X qromosomaze ganlagebulia zogier-

Ti avadmyofobis ganviTarebaze pasuxismgebeli genebi. vinaidan sqesTan SeWiduli 
genebi recesiulia, mamakacebSi ufro metia am daavadebebis gamovlenis SesaZle-
bloba, radgan maT erTi X qromosoma aqvT da, amdenad, ar aqvT am recesiuli 
genis damTrgunveli dominanturi geni. qalebi SeiZleba iyvnen defeqturi genis 
matareblebi, Tumca es garemoeba piradad maT janmrTelobaze gavlenas ar axdens, 
radganac defeqturi genebi iTrguneba meore X qromosomaze arsebuli dominan-
turi (normaluri) alelebiT (memkvidreobiTi faqtorebi, romlebic homologiuri 
qromosomebis erTnair ubnebSia ganlagebuli). 
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radgan 12 kviramde orsulobis SemTxvevaSi abortis gakeTeba mxolod 
dedis survilzea damokidebuli.

3.2.4. saqarTvelos kanoni diskriminaciis yvela formis aRmofxvris 
Sesaxeb

sqesis niSniT embrionis/fetusis diskriminaciasTan dakavSirebiT aR-
saniSnavia 2014  wlis 2 maiss miRebuli kanoni diskriminaciis yvela 
formis aRmofxvris Sesaxeb15, sadac sxvadasxva niSniT diskriminaci-
isagan dacvasTan erTad, piri daculia sqesis mixedviT diskrimina-
ciisaganac. am kanonis me-4 muxlis Tanaxmad, nebismieri dawesebuleba 
valdebulia, Tavisi saqmianoba, agreTve samarTlebrivi aqtebi da Sida 
regulaciebi SesabamisobaSi moiyvanos am kanonsa da sxva antidiskrimi-
naciul kanonmdeblobasTan. 

3.2.5. saqarTvelos kanoni genderuli Tanasworobis Sesaxeb

sayuradReboa saqarTvelos kanoni genderuli Tanasworobis Sesaxeb, 
romlis me-2 muxlis Tanaxmad, misi miznebia: uzrunvelyos sazogadoe-
brivi cxovrebis yvela sferoSi diskriminaciis dauSvebloba; saTanado 
pirobebi Seqmnas qalisa da mamakacis Tanaswori uflebebis, Tavisu-
flebebisa da SesaZleblobebis realizaciisaTvis; xeli Seuwyos  dis-
kriminaciis Tavidan acilebasa da aRmofxvras. es kanoni iZleva dis-
kriminaciis definicias da ganasxvavebs mis or saxes _ pirdapirsa da 
arapirdapirs. 

 

4. sazRvargareT arsebuli mdgomareoba abortis, maT Soris seleqciuri 
abortis, mxriv 

abortTan (seleqciur abortTan) dakavSirebuli problemebi TvalSi 
sacemia rogorc evropis qveynebSi, ise sxva qveynebSic. sxvadasxva  
kvlevis safuZvelze SeiZleba gakeTdes daskvna, rom problema mar-
Tlac aqtualuria da masze aqtiuri msjeloba mimdinareobs. xSiria 
seleqciuri abortis SemTxvevebic, Tumca, evropis masStabiT, ZiriTa-
dad, es savalalo fenomeni SeimCneva adamianTa (gansakuTrebiT, aziuri 

15	 am kanonis miRebam didi vnebaTaRelva gamoiwvia sxvadasxva wreSi (sakanonmdeblo, 
religiuri  da sxv.), gansakuTrebiT ki, seqsualuri orientaciis niSniT diskrimi-
naciis akrZalvis TvalsazrisiT. 
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warmoSobis adamianebs Soris) im jgufebSi, romlebic emigrirebulni 
arian dasavleT evropaSi, Tumca Tavad mkvidri evropelebic ar ambo-
ben uars seleqciur abortze da mis gasakeTeblad gadaadgildebian 
im qveynebSi, sadac nebayoflobiTi abortis Casatareblad ufro xan-
grZlivi vadaa gaTvaliswinebuli, rac maT saSualebas aZlevs, utyu-
arad daadginon nayofis sqesi. 

abortis Tema gansakuTrebiT TvalSi sacemia iseTi qveynebis mag-
aliTze, rogoricaa: CineTi da indoeTi, aRmosavleTi evropis qveynebi, 
balkaneTisa da kavkasiis qveynebi (maT Soris saqarTveloc). seleqci-
uri aborti, ZiriTadad, damaxasiaTebelia iseTi qveynebisaTvis, sadac 
ojaxSi qaliSvilTan SedarebiT vaJs upiratesoba eniWeba, radgan vaJi 
ganixileba samuSao Zalad da „Semomtanad“, qaliSvili ki _ ekonomikur 
tvirTad.16 

ukanasknel periodSi evropaSi gaCnda „mosazreba“, rom aborti 
SesaZlebelia ara marto bavSvis dabadebamde, aramed mSobiarobis Sem-
degac, rasac uwodeben postnatalur aborts (infanticidi). 2012 wels 
ramdenime evropelma bioeTikosma mxari dauWira am fenomens. isini 
miuTiTeben, rom axaldabadebuli bavSvi, iseve rogorc fetusi/em-
brioni, jer kidev ar aris adamiani, igi mxolod da mxolod potenci-
uri adamiania, radgan mas ar gaaCnia damoukidebeli azrovnebis unari, 
morali, miznebi, imedebi da sxva iseTi ZiriTadi niSnebi, rac axasi-
aTebs pirs. Sesabamisad, isini dasaSvebad miiCneven imis mokvdinebas, 
vinc jer pirovneba araa. am mosazrebas sruliad samarTlianad Zalian 
cota mxardamWeri hyavs. 

es mimdinareoba kargad daviwyebuli Zvelis reanimaciaa. mas fes-
vebi Soreul warsulSi aqvs, rodesac dasaSvebad miiCneoda axalSobil 
gogonaTa mkvleloba, radgan isini ojaxisaTvis zedmet tvirTad moiaz-
rebodnen; gogonebi ar miiCneodnen ZiriTad samuSao Zalad, daqorwine-
basTan erTad tovebdnen ojaxs da Tan mihqondaT mziTevic. 

aborti gansakuTrebiT gavrcelebulia CineTsa da indoeTSi. am 
qveynebSi,  mosaxleobis gansakuTrebuli simravlis gamo, wyvilebi, 
ZiriTadad, aCenen erT bavSvs da surT, rom igi iyos mamrobiTi sqesis. 
Sesabamisad, seleqciuri abortis ZiriTadi mizani swored vaJis gaCe-
naa. Tumca dReisaTvis CineTma da indoeTma Secvala amgvari midgoma, 
am qveynebSi  aSkarad TvalSi sacemi qalTa „deficitis“ gamo. 

mokled SeiZleba ganxilul iqnes sxvadasxva qveyanaSi abortis 
mxriv  arsebuli viTareba:  zogierTi qveynis kanonmdebloba saer-

16	 kvleva „saqarTveloSi axalSobilTa sqesis bunebrivi balansis darRvevis social-
uri   da genderuli aspeqtebi“, asociacia „hera XXI“, 2012, 6.
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Tod krZalavs nayofis sicocxlis uflebaSi Carevas da, Sesabamisad, 
akrZalulia abortis nebismieri forma. aseTi msoflioSi sul 6 qveya-
naa: malta, vatikani, dominikis respublika, el-salvadori, nikaragua 
da Cile. qveynebis umetesi nawili ki, garkveul SemTxvevebSi, iTval-
iswinebs abortis gakeTebis SesaZleblobas. msoflios umetesi qveynis 
kanonmdebloba orsulobis Sewyvetis safuZvlad samedicino Cvenebas 
iTvaliswinebs. magaliTad: avstria, belgia, fineTi, germania da sxv. 
samedicino CvenebaTagan aRsaniSnavia safrTxe sicocxlisaTvis da mra-
vali qveyana samedicino Cvenebis swored am safuZvels iTvaliswinebs 
da ar aris nebadarTuli dedis iniciativiT an sxva safuZvliT abortis 
gakeTeba. aseTi qveynebi, ZiriTadad, afrikisa da amerikis kontinente-
bze mdebareobs. qveyanaTa nawili abortis gakeTebis safuZvlad ara 
marto sicocxlis, aramed erToblivad, janmrTelobisa da sicocxlis 
Cvenebebs iTvaliswinebs, sxva Cvenebebis gauTvaliswineblad. zogierTi 
qveynis kanonmdebloba iTvaliswinebs daubadebeli bavSvis sicocx-
lis mospobis SesaZleblobas im SemTxvevaSi, rodesac bavSvi Casaxulia 
arasrulwlovani an garkveul asaks miRweuli qalis organizmSi. mag-
aliTad, israelSi abortis gakeTeba SeuZliaT 17 wlamde da 40 wlis 
zemoT asakis qalebs, aseve estoneTSi _ 15-amde da 45 wlis zemoT, 
xolo rumineTSi dadgenilia mxolod zeda asakobrivi zRvari (45 wlis 
zemoT).17

Sesabamisi saerTaSoriso konvenciebidan gamomdinare, amerikisa da 
afrikis kontinentebze aborti, ZiriTadad, akrZalulia dedis sur-
vilis SemTxvevaSi da, piriqiT, nebadarTulia qalis sicocxlisaTvis 
safrTxis arsebobisas; evropaSi Cvenebebis SedarebiT Tavisufali re-
Jimi moqmedebs da aborti ufro metad aris legalizebuli; dasavle-
Ti da centraluri evropis qveynebis umetesobaSi igi nebadarTulia 
nebismier dros; zogierT evropul qveyanaSi igi SezRudulia vadeb-
iT, Tumca abortis gakeTebis safuZvlebi TiTqmis yvelgan moqmedebs; 
specifikur suraTs vxvdebiT dsT-is qveynebSi. aq abortis gakeTeba 
dedis surviliT SesaZlebelia mxolod pirvel trimestrSi, xolo me-2 
trimestrSi igi nebadarTulia Sesabamisi Cvenebebis arsebobisas. saqa-
rTveloSi arsebuli regulireba ZiriTadad dsT-is qveynebis reguli-
rebis msgavsia. 

rac Seexeba sakuTriv seleqciur aborts, igi aralegaluria TiTq-
mis yvela qveyanaSi, Tumca, realurad, misi aRmofxvra rTulia. mag-
aliTad, igi gavrcelebulia amerikis SeerTebul StatebSi, ZiriTadad, 

17	 v. gonaSvili, n. xizaniSvili, Canasaxis sicocxlis ufleba saqarTvelosa da msofli-
oSi, Jurnali „Tsu mecniereba“, ivlisi, 2013 weli, 68.
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Cinur, indur da koreul mosaxleobas Soris da amgvar SemTxvevaTa 
ricxvi yovel wels izrdeba. 

es fenomeni gavrcelebulia inglisSic, iqac, ZiriTadad, araing-
lisel emigrantebs Soris. cnobilia faqtebi, rom ingliseli eqimebi 
sqesis niSniT abortis gakeTebaze dasTanxmdnen orsul qalebs, romle-
bic Sesabamisi samsaxurebis mier winaswar iyvnen SerCeuli da faruli 
kamerebiT aRWurvili, abortis oficialur mizezad ki eqimebma daaf-
iqsires socialuri da sxva safuZvlebi. 

praqtikam cxadyo, rom seleqciuri aborti, ZiriTadad, akrZalu-
lia, magram am akrZalvis aRsrulebis efeqtiani meqanizmebis ararsebo-
bis gamo aseTi faqtebi mainc mravlad xdeba. 

5. saqarTveloSi arsebuli mdgomareoba

abortis Tema yovelTvis aqtualuri iyo saqarTveloSi, Tumca masze 
msjeloba gansakuTrebiT aqtiur fazaSi Sevida kaTolikos-patriarq 
ilia meoris 2013 wlis saaRdgomo epistoles Semdeg, sadac abortis 
Temas vrceli adgili daeTmo. patriarqma pirvelad mouwoda mTavro-
bas, aborti (gamonaklisebis gaTvaliswinebiT) kanoniT aekrZalaT.

aborti, seleqciuri Tu zogadad, pirvel rigSi, mentaluri da 
eTikuri problemaa da amitom masTan brZolis saukeTeso saSualeba 
sazogadoebis ganaTleba da saTanado ganwyobis formirebaa. marTa-
lia, es sakmaod grZelvadiani perspeqtivaa, magram  sakiTxis gadawyve-
tis yvelaze efeqtian saSualebad rCeba. zemoaRniSnuli problemebis 
garda, aborti aseve sxva samarTlebriv (da ara mxolod) problemebs 
warmoSobs.  

msoflioSi TiTqmis yvelgan da, amdenad, saqarTveloSic arsebob-
da, arsebobs da, albaT, momavalSic iarsebebs aborti. imis  mtkiceba, 
rom aborti mTlianad unda aikrZalos, gulubryvilobaa. amasTanave, 
gonivrul farglebSi, Sesabamisi gamonaklisebis arsebobis pirobeb-
Si,  saqarTveloSi aborti unda aikrZalos. mravali qveynis praqtika 
cxadyofs, rom srulma akrZalvam ukuSedegi gamoiRo; aborti gavida 
saxelmwifo regulirebis sferodan da gadainacvla iatakqveSeTSi, 
moimata qalTa sikvdilianobam, samedicino kriminalma, gaqra statis-
tika da sxv. 

medicinaSi ultrasonografiis (eqoskopiis) damkvidrebam, rasac 
Tan mohyva adamianTa dabadebamde mokvdinebis gansxvavebuli talRis 
agoreba, gamoiwvia isic, rom dRes sociologiaSi damkvidrebul ter-
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minad iqca „gamqrali gogonebi“. saqme exeba nayofebis „gamoxSirvas“ 
sqesis mixedviT momaval mSobelTa neba-survilis Tanaxmad. umravles 
SemTxvevaSi aseT wyvilebs vaJis SeZena surT da Tu nayofi mdedrobiTi 
sqesis aRmoCnda, icileben mas. „gamqrali gogonebis“ fenomeni saqarT-
veloSic fiqsirdeba, Tumca ufro mcire masStabiT, vidre sxva qvey-
nebSi (CineTi, indoeTi). 

dadgenilia, rom „gamqrali gogonebi“ qveynis demokratizaciis 
dabal doneze, mis ekonomikur sisusteze an sazogadoebis arsebiTi 
nawilis siRaribeze metyvelebs. nayofis sqesze damokidebuli aborti 
ki, msoflio sazogadoebis TvalSi, kidev ufro araeTikuria, vidre 
aborti zogadad.

saqarTvelos Sromis, janmrTelobisa da socialuri dacvis sa-
ministros daavadebaTa kontrolisa da sazogadoebrivi janmrTelo-
bis erovnuli centris 2013 wlis statistikuri cnobaris mixedviT, 
abortebis raodenoba 2001 wlidan 2013 wlis CaTvliT, yovelwliurd 
izrdeba; 2001 wels dafiqsirda 15008 aborti, 2013 wels ki abortebis 
raodenoba 37018-s aRwevs, rac saqarTvelosaTvis katastrofuli 
ricxvia. amasTan, miTiTebuli statistikuri cnobaris mixedviT, ro-
melic Seexeba cocxladSobilTa raodenobas sqesis mixedviT da sqesTa 
meoreul raodenobriv Tanafardobas 1996-2013 wlebSi, saxezea sqesTa 
Soris bunebrivi balansis darRveva (sayovelTaod aRiarebuli balan-
sia _ 100 cocxladSobil gogonaze 105 vaJi). aRsaniSnavia isic, rom aq 
mocemulia mxolod registrirebuli abortebis ricxvi, aralegaluri 
abortebis aRricxva ki praqtikulad SeuZlebelia, rac, aralegaluri 
abortebis arsebobis gaTvaliswinebiT, kidev ufro savalalos xdis 
saqarTvelos demografiul mdgomareobas. 

samwuxaroa, rom iseT mcirericxovan qveyanaSi, rogoric saqarTve-
loa, gakeTebuli abortebis ricxvi SemaSfoTeblad maRalia. marTalia, 
arsebobs garkveuli garemoebebi, roca aborti SeiZleba gamarTle-
bulad iqnes miCneuli, magaliTad, Tu orsulobis gagrZeleba dedis 
janmrTelobas seriozul safrTxes uqmnis an nayofs mniSvnelovani 
defeqtebi aRmoaCndeba, Tumca kontracefciis uamravi meTodis arse-
bobisas zrdasrul adamians SeuZlia gansajos sakuTari qmedebebi da 
saWiroebisamebr daicvas Tavi, Tuki bavSvis gaCena ar surs.

zogadad, abortis mizezi saqarTveloSi mravalia, magaliTad, ma-
terialuri gaWirveba, qorwinebis gareSe daorsuleba, Zaladobis Sede-
gad daorsuleba, nayofis/dedis sicocxlis an janmrTelobis safrTxe, 
seleqciuri aborti (sqesis niSniT), roca meti Svilis gaCena ojaxs 
aRar surs. 
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rogorc aRiniSna, janmrTelobis dacvis Sesaxeb saqarTvelos ka-
noniT gaTvaliswinebulia mosafiqrebeli vada, romlis xangrZlivobac 
5 dRea (sakanonmdeblo cvlilebebamde es vada iyo 3 dRe), Tumca igi 
praqtikaSi ar sruldeba da gavlenas ar axdens qalis gadawyvetilebaze. 
piriqiT, is qmnis fsiqologiur, finansur, ekonomikur da teritoriul 
barierebs. sakanonmdeblo cvlilebam SesaZlebelia, vadis gadacilebis 
SemTxvevaSi gamoiwvios aralegaluri, kriminaluri abortebis ricxvis 
zrda.18

mean-ginekologTa azriT, abortis yvela tips (vakuumuri, medika-
menturi, qirurgiuli) mohyveba garTulebebi, magaliTad, saSvilosnos 
perpiracia, placenturi qsovilis narCeni, uSviloba, dismenorea, sep-
tikuri movlenebi da sxv.  

bolo periodSi saqarTveloSi SeiniSneba seleqciuri abortebis 
simravle.  qarTul realobaSi amis mizezebi kulturaSi unda veZe-
boT da es kultura calsaxad patriarqaluria, romlis mixedviTac, 
ojaxis gvaris gamgrZelebeli aucileblad vaJia. adamianis fsiqika im-
dagvaradaa mowyobili, rom misTvis mniSvnelovania sakuTari gvaris 
gagrZeleba. patara ojaxebi upiratesobas swored vaJs aniWeben, raTa 
gvari „ar daikargos“.  vinaidan miiCneva, rom saqarTveloSi kacis so-
cialuri roli bevrad maRalia, vidre qalisa, amitomac mosaxleobis 
umravlesobas vaJis yola urCevnia. am niadagze seleqciuri abortebis 
raodenoba SesamCnevia. 

saqarTveloSi Catarebuli qalTa reproduqciuli janmrTelobis 
kvlevebidan Cans, rom aborti miiCneva Sobadobis kontrolis ZiriTad 
meTodad. amasTan, Tanamedrove ultrabgeriTi teqnologiebis meSve-
obiT SesaZlebeli gaxda nayofis sqesis dadgena orsulobis sakmaod 
adreul stadiaze _ orsulobis 12 kviramdec, ris Sedegadac arasa-
surveli sqesis moSorebis mizniT gakeTebuli aborti bolo periodSi 
ufro gavrcelebuli gaxda. 

rogorc zemoT aRiniSna, sqesTa bunebriv Tanafardobad miiCneva 
100 qalze 105 mamakaci. mamrobiTi sqesis amgvar „moWarbebas“ biolo-
giur javSansac uwodeben. radgan mamakacebi ufro adreul asakSi 
ixocebian,  vidre qalebi, ramdenime aTeul weliwadSi orive sqesis 
warmomadgeneli TiTqmis Tanabrdeba. swored amgvarad xdeba saukunee-
bis ganmavlobaSi Camoyalibebuli sqesobrivi balansis bunebrivi dac-
va.  Tu monacemebi aseT Sefardebas aRemateba, mkvlevarTa eWvs aRar 

18	 asociacia „hera XXI-is“ komentarebi adamianis uflebaTa komitetis meoTxe period-
uli angariSis gaTvaliswinebiT saqarTvelos mier samoqalaqo da politikur ufle-
baTa saerTaSoriso paqtiT nakisri valdebulebebis Sesrulebis Sesaxeb, 2012, 10.
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iwvevs, rom  qalTa raodenobis xelovnur SemcirebasTan, anu arabune-
briv procesebTan gvaqvs saqme, rac, ZiriTadad, seleqciuri aborte-
biT  gamoixateba. radgan cnobilia, Tu ra TanafardobiT ibadebian 
bunebriv pirobebSi gogonebi da biWebi, saqarTveloSi statistikuri 
monacemebis gadaxra am Tanafardobidan damajereblad mowmobs go-
gonebze fexmZimobis xelovnuri Sewyvetis masobriv xasiaTs.

sxvadasxva qveynis gamocdileba cxadyofs, rom qalTa raodenobis 
Semcireba, mamakacTa arabunebrivi simravle yovelTvis Zaladobis do-
nis zrdis safuZvelia. kaci, romelic ver poulobs partniors, metad 
aris midrekili Zaladobisken. CineTsa da indoeTSi danaSaulTa zrda 
im regionebSi SeimCneva, sadac sqesobrivi balansi darRveulia. dana-
Saulis mateba axalgazrda, ucolo mamakacebis xarjze xdeba. 

aRsaniSnavia evropis sabWos saparlamento asambleis №1829 rezo-
lucia, romelSic, sxva qveynebTan erTad (albaneTi, somxeTi, azerbai-
jani), saubaria saqarTvelozec. dokumentSi uaryofiTad aris  Sefase-
buli saqarTveloSi sqesis niSniT abortis SemTxvevebi da sxvadasxva 
sakiTxTan erTad, gamoTqmulia rekomendaciebi sqesis niSniT abortis 
kriminalizaciasTan dakavSirebiT.19 

2014 wlis ivlisSi gaeros adamianis uflebaTa komitetma ga-
moaqveyna daskvna saqarTvelos rigiT meoTxe periodul angariSTan da-
kavSirebiT.20 daskvnaSi miTiTebulia bevr wingadadgmul Tu momavalSi 
gadasadgmel nabijebze, Tumca gansakuTrebiT sainteresoa mowodeba 
saqarTvelosaTvis, romlis Tanaxmadac,  qveyana unda ebrZolos sele-
qciuri abortebis problemas. 

evropis sabWos adamianis uflebaTa komisris, nils miuJniksis wer-
ilSi, romelic evropis sabWos Tbilisis ofisis internetgverdzea 
ganTavsebuli, aRniSnulia, rom „mdedrobiTi sqesis embrionebis sele-
qciuri abortebis Tema cnobilia indoeTidan da CineTidan, Tumca is 
aseve gavrcelebulia evropis zogierT nawilSic. es metad diskrimi-
naciuli praqtika sazogadoebaSi qalis araprivilegirebuli rolidan 
momdinareobs. aucilebelia masTan brZola da misi kanoniT akrZalva. 
evropis sabWos kvlevebSi Sobadobis sqesobrivi disbalansi, saqarT-
velos garda, fiqsirdeba mezobel somxeTsa da azerbaijanSi, aseve 
balkaneTis ramdenime qveyanaSi; agreTve, albaneTsa da, ufro iSvia-
Tad, montenegroSi, kosovosa da iugoslaviis yofili respublikis _ 
makedoniis zogierT nawilSi. am fenomens vxvdebiT aseve dasavleT ev-

19	 evropis sabWos saparlamento asambleis №1829 rekomendacia, 3 oqtomberi, 2011 
weli. 

20	 gaeros adamianis uflebaTa komitetis 2014 wlis 23 ivlisis daskvna, 3. 
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ropis qveynebSi, emigrantTa zogierT TemSi. cnobilia, rom aseTi dis-
balansis mizezia Canasaxis sqesis mixedviT moSoreba. sqesis SerCeviTi 
abortebi diskriminaciulia da unda aikrZalos“.

aRsaniSnavia, agreTve, qalTa mimarT diskriminaciis aRmofxvris 
komitetis daskvniTi mosazrebebi saqarTvelos meoTxe da mexuTe gaer-
Tianebul periodul angariSebTan dakavSirebiT, romlebSic gamoTqmu-
lia SeSfoTeba sqesis safuZvelze seleqciuri abortebis didi raode-
nobis gamo, rac aisaxeba axalSobilTa sqesis TanafardobaSi. aseve, 
komiteti moiTxovs xelSemkvreli mxarisagan, yvelaferi iRonos sqesis 
niSniT seleqciuri abortebis praqtikis aRmosafxvrelad, rac sqesis 
mSobiarobamde dadgenis Sedegia. 

6. embrionis/fetusis sicocxlis ufleba

sicocxlis ufleba yvelaze ZiriTadia uflebaTa Soris. sicocxlis 
ufleba miekuTvneba uzenaes samarTlebriv Rirebulebebs. igi adamia-
nis yvela sxva danarCeni uflebis wyaro da safuZvelia. igi ara marto 
TavisTavadi sikeTea, aramed sxva adamianuri Rirebulebebis ganmsaz-
Rvrelic. sicocxlis gareSe ar arsebobs Tavisufleba, adamianis su-
lieri, gonebrivi, kulturuli ganviTareba Tu adamianuri bedniereba. 
sicocxlis ufleba adamianis bunebriv arsebobas icavs da amiT qmnis 
winapirobas sxva adamianuri sikeTeebiT sargeblobisas. sicocxlis 
ufleba xelSeuvali uflebaa. igi adamianisaTvis Tandayolilia da ara 
kanoniT boZebuli. igi adamianad yofnas, mis Rirsebas ukavSirdeba da, 
Sesabamisad, arc misi CamorTmeva SeuZlia vinmes.21

sicocxlis ufleba saxelmwifos akisrebs negatiur valdebulebas 
_ ar xelyos adamianis sicocxle da, amasTanave, pozitiurs _ izrunos 
sicocxlisaTvis safrTxis asacileblad da daicvas igi sxvaTa mxridan 
xelyofisagan. sicocxlis uflebis arsisa da mniSvnelobis miuxedavad, 
igi ar aris absoluturi xasiaTis. Sesabamisi gamonaklisebi, ZiriTa-
dad, ukavSirdeba ukanono Zaladobisagan sxva adamianTa sicocxlis 
dacvis saWiroebas an Zalze seriozuli safrTxis acilebas. sicocxlis 
ufleba yvela adamians aqvs. 

sicocxlis uflebis sxva uflebebze ufro aRmatebuli mniSvn-
elobis miuxedavad, igi yvelaze winaaRmdegobrivia, misTvis damaxasi-
aTebeli problemebis gamo, rac, ZiriTadad, mis dasawyissa da dasas-

21	 e. gociriZe, saqarTvelos konstituciis me-15 muxlis komentari, saqarTvelos 
konstituciis komentari, Tb., 2013,  72.
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ruls ukavSirdeba. igi arasrulyofiladaa daculi embrionis/fetusis 
SemTxvevaSi. eTikur da samarTlebriv normebSi ZvelTaganve arsebul 
azrTa sxvadasxvaobas fexmZime qalisa da nayofis interesebis kon-
fliqtamde mivyavarT. fetusis sicocxlis uflebis aRiareba gavlenas 
axdens fexmZime qalis uflebebze. amgvari aRiareba niSnavs Carevas qa-
lis reproduqciul janmrTelobasa da avtonomiaSi. embrionis/fetu-
sis sicocxlis ufleba, ZiriTadad, xom mas Semdeg dakninda, rac ga-
nivrco qalTa uflebebi. Sesabamisad, orive mxaris (dedisa da Canasaxis) 
uflebaTa garkveulobisa da dacvisaTvis saWiroa dedisa da Canasaxis 
uflebaTa zedmiwevniT samarTliani gansazRvra da urTierTSepirisp-
ireba, raTa ar moxdes erTis uflebis gaumarTlebeli darRveva meo-
ris uflebis aseve gaumarTlebeli dacvis xarjze.  swored uflebaTa 
amgvari konfliqtis gamoZaxili iyo amerikis SeerTebul StatebSi 1973 
wels wamowyebuli masStaburi moZraobebi: pro-life _ abortebis sawi-
naaRmdego da sicocxlis dacvisaken mimarTuli da  pro-choice _ mxolod 
qalis arCevanis momxre. 

dapirispirebul sikeTeTa Tanazomieri damokidebulebis winapi-
roba sikeTeTa Sepirispirebaa. Sepirispireba, TavisTavad, iuridiuli 
meTodologiis centraluri Temaa. rogorc sapirispiro interesebis 
Tanazomieri Sejerebis masStabi, sikeTeTa Sepirispireba udides mniS-
vnelobas adamianis uflebebis sferoSi iZens. mas xSirad „konstituci-
uri samarTlis meTodologiis gasaRebsac“ uwodeben.22 

embrionis/fetusis sicocxlis uflebasTan dakavSirebiT sayur-
adReboa, rom 3 kviris daubadebel bavSvs aqvs guliscema, misi tvini ki 
6 kviris asakSi iwyebs funqcionirebas. cocxali organizmi Casaxvis mo-
mentidan warmoiSoba da maSinve xdeba genetikuri kodisa da adamianis 
pirovnuli potencialis matarebeli. daubadebel bavSvs Tavis ujre-
debSi aqvs 46 qromosoma, es ukanaskneli ki mecnierebisaTvis adamianis 
genetikuri kodis ganmsazRvreli pirobaa.23

embrionis/fetusis sicocxlis uflebaze msjelobisas unda vax-
senoT abortis procesis amsaxveli is sayovelTaod cnobili vid-
eokadrebic, rodesac nayofi iqnevs kidurebs TviTgadarCenisaTvis, 
gaurbis eqimis maSas, romelmac misi sxeuli unda daanawevros.

rac Seexeba nayofis sicocxlis uflebaSi Carevis samarTlebriv 

22	 l. izoria, adamianis uflebebis SezRudva da Tanazomierebis principi, adamianis 

uflebaTa dacva erovnul da saerTaSoriso samarTalSi (red. k. korkelia), Tb., 

2002, 49.  
23	 l. WeliZe, sicocxlis ufleba fetusisTvis, adamianis uflebaTa dacva erovnul 

da saerTaSoriso samarTalSi (red. k. korkelia), Tb., 2002, 266. 
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safuZvlebs (Cvenebebs), isini, ZiriTadad, ramdenime jgufad SeiZleba 
daiyos: samedicino, socialuri, eTikuri da evgenikuri. samedicino 
CvenebaSi moiazreba mdgomareoba, rodesac aucilebelia daubadebeli 
bavSvis sicocxlis mospoba – orsulobis Sewyveta qalis sicocxlisa 
da janmrTelobisaTvis seriozuli safrTxis arsebobisas; social-
uri Cvenebis dros saxezea socialur-ekonomikuri garemoebebi, anu 
ojaxis mZime ekonomikuri mdgomareoba, rodesac SeuZlebelia bavSvis 
cxovrebisa da aRzrdisaTvis aucilebeli minimaluri pirobebis Seqmna. 
am Cvenebas iTvaliswinebs qarTuli kanonmdeblobac da aqve aRsaniSna-
via, rom socialuri Cvenebebi damoukideblad arc erT qveyanaSi, maT 
Soris arc saqarTveloSi, ar gvxvdeba da isini sxva CvenebebTan er-
Tad qmnian abortis safuZvels; eTikuri Cveneba niSnavs mdgomareobas, 
rodesac bavSvi Casaxulia sazogadoebis zogadi zneobrivi Sexedule-
bebis sawinaaRmdego formiT, magaliTad, gaupatiurebis Sedegad an in-
cestis gziT; evgenikuri Cveneba ki gulisxmobs mdgomareobas, rodesac 
arsebobs saSiSroeba, daibados arajanmrTeli, fizikuri naklis mqone 
bavSvi; zogierTi qveynis kanonmdebloba daubadebeli bavSvis sicocx-
lis mospobis safuZvlad miiCnevs dedis asaksac (arasrulwlovani an 
garkveul asaks gadacilebuli).

embrionis/fetusis sicocxlis absoluturi uflebis aRiareba 
abortis srul akrZalvas moiTxovs da xSirad upirispirdeba dedis 
uflebebs, maT Soris, zogjer mis sicocxlis uflebasac, rodesac or-
suloba seriozul riskTanaa dakavSirebuli. abortis akrZalva imis 
aRiareba iqneboda, rom fetusis daubadebeli sicocxle ufro maRali 
Rirebulebaa, vidre orsuli qalis sicocxle, amitom fetusis sicocx-
lis ufleba mxolod nawilobrivaa daculi.24 

amdenad, Zalze problemuria kanonmdeblobiT abortis SezRudvis 
sakiTxi: erTi mxriv, fizikuri TviTgamorkvevis ufleba gulisxmobs, 
qalma TviTon gadawyvitos, iyolios Tu ara Svili; meore mxriv, dRis 
wesrigSi dgeba fetusis sicocxlis uflebis sakiTxic, romelic, sa-
varaudod, gadawonis qalis fizikuri TviTgamorkvevis uflebas.25 

adamianis uflebaTa saerTaSoriso samarTali dauSveblad miiCnevs 
abortis srul akrZalvas. igi didi yuradRebiT epyroba qalis janmr-
Telobisa da avtonomiurobis sakiTxebs. evropuli praqtika aRiarebs 
fexmZime qalis uflebas, Sewyvitos orsuloba, Tu is zians ayenebs 
mis sicocxles an janmrTelobas. magaliTad, saqmeze _ r.r. polone-

24	 e. gociriZe, saqarTvelos konstituciis me-15 muxlis komentari, saqarTvelos 
konstituciis komentari, Tb., 2013, 74.	

25	 e. gociriZe, saqarTvelos konstituciis me-16 muxlis komentari, saqarTvelos 
konstituciis komentari, Tb., 2013, 100-101.
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Tis winaaRmdeg (R.R. v. Poland) 26 _ evropulma sasamarTlom daadgina 
konvenciis me-8 muxlis darRveva im motiviT, rom poloneTis kanon-
mdebloba ver uzrunvelyofda efeqtiani meqanizmebis arsebobas, rac 
ganmcxadebels saSualebas miscemda, daedgina diagnozi da amis Sede-
gad mieRo gacnobierebuli gadawyvetileba _ gaekeTebina Tu ara abor-
ti. saqmeze _ tisiaki poloneTis winaaRmdeg (Tysiac v. Poland),27 romlis 
mixedviT, fexmZime ganmcxadebeli daavadebuli iyo axlomxedvelobis 
mZime formiT da mSobiaroba mas uqadda dabrmavebas, Tumca mas uari 
eTqva abortis gakeTebaze, ris gamoc mSobiarobis Semdeg igi dain-
validda, _ sasamarTlom daadgina konvenciis me-8 muxlis darRveva, 
radgan ganmcxadebels ar hqonda efeqtiani meqanizmi, romlis meSveo-
biTac SesaZlebeli iqneboda abortis nebarTvis miReba. aseve, msgavsi 
gadawyvetileba iqna miRebuli saqmeze _ a.b. da g. irlandiis winaaRm-
deg (A, B And C v. Ireland),28 romelSic dadginda konvenciis me-8 muxlis 
darRveva, radgan irlandiam ar Seasrula samedicino CvenebiT abor-
tis gakeTebis konstituciuri valdebuleba. amave gadawyvetilebaSi 
evropuli sasamarTlos didma palatam ganmarta, rom arsebobs fun-
damenturi gansxvaveba socialuri mizezebiT ganpirobebul abortsa 
da bavSvis aucilebel mokvdinebas Soris, rac dedis sicocxlis da-
sacavad mimarTuli garduvali  moqmedebis Sedegia (69-e punqti). aseve, 
aRsaniSnavia saqme patoni gaerTianebuli samefos winaaRmdeg (Paton v. 
U.K.),29 romelSic dadginda, rom fetusis sicocxlis ufleba ganuyo-
fladaa dakavSirebuli fexmZime qalis sicocxlesTan da rom fexmZime 
qalis sicocxle da janmrTeloba ufro maRla dgas, vidre fetusisa. 
es saqme Seicavs aseve mamis mtkicebas dedisaTvis abortis akrZalvas-
Tan dakavSirebiT, rodesac cols (ganqorwinebuls) surda fexmZimo-
bis Sewyveta. evropulma komisiam uaryo mamis mtkiceba da daadgina, 
rom piradi cxovrebis pativiscema qalisa, romelzec uSualod aris 
damokidebuli fexmZimobis gagrZeleba an Sewyveta, ufro maRla mdgo-
mia, vidre mamis nebismieri ufleba. 

evropul praqtikaSi arsad moipoveba msjeloba imasTan dakavSire-
biT, rom embrions/fetuss ar gaaCnia sicocxlis ufleba. ubralod, 
sakiTxi exeba imas, rom es ufleba araa absoluturi, rom abortis 
sruli akrZalva arRvevs qalis ZiriTad  uflebebs. Sesabamisad, vi-
naidan ar arsebobs SezRudva sicocxlis dasawyisis gansazRvrasTan 

26 	r.r. poloneTis winaaRmdeg (R.R. v. Poland), 2011 wlis 26 maisi. 
27	 tisiaki poloneTis winaaRmdeg (Tysiac v. Poland), 2007 wlis 20 marti. 
28	 a.b. da g. irlandiis winaaRmdeg (A, B And C v. Ireland), 2010 wlis 16 dekemberi. 
29	 patoni gaerTianebuli samefos winaaRmdeg (Paton v. U.K.), 1980 weli. 
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dakavSirebiT, TiToeuli saxelmwifos uflebaa, Tavad gansazRvros 
sicocxlis dawyebis momenti, daadginos uflebaTa prioritetuloba 
da gansazRvros erTi uflebis sasargeblod meore uflebaSi Carevis 
safuZvlebi. 

adamianis uflebaTa evropulma komisiam 1978 wels daadgina, rom 
nayofis sicocxlis absoluturi uflebis aRiareba ewinaaRmdegeba 
konvenciis sagansa da mizans. komisiis azriT, saxelmwifos SeuZlia 
daawesos garkveuli SezRudvebi fexmZime qalis abortis uflebaze.30

evropuli konvenciis me-2 muxliT gansazRvrul pirad nayofis 
miCnevasTan dakavSirebiT unda aRiniSnos evropuli sasamarTlos 
gadawyvetileba _ vo safrangeTis winaaRmdeg (Vo v. France),31 romlis 
mixedviT, pacientebis gvarebis damTxvevis gamo warmoSobilma gauge-
brobam gamoiwvia is, rom eqimma gasinjvisas fexmZime ganmcxadebels 
dauziana saSvilosno, ramac gamoiwvia samedicino abortis gakeTebis 
saWiroeba. ganmcxadebeli Cioda, rom xelisuflebis warmomadgen-
lebma uari Tqves, daekvalificirebinaT es faqti rogorc gaufrTx-
ileblobiT bavSvis sikvdili. sasamarTlom daadgina, rom ar iyo dar-
Rveuli konvenciis me-2 muxli da aRniSna, rom im momentisaTvis ar 
iyo sasurveli da SesaZlebeli, abstraqtulad gaeca pasuxi kiTxvaze _ 
SeiZleboda Tu ara, jer kidev daubadebeli bavSvi miCneuliyo „pirad“, 
konvenciis me-2 muxlis Tanaxmad. sasamarTlom aseve miuTiTa, rom ar 
iyo sisxlissamarTlebrivi devnis saWiroeba, radgan arsebobda dacvis 
meqanizmebi, romlebic ganmcxadebels SesaZleblobas aZlevda, daemt-
kicebina eqimis Secdoma da moeTxova kompensacia. 

amdenad, gansaxilveli problemis gadaWra damokidebulia swored 
saxelmwifos, konkretul SemTxvevaSi ki saqarTvelos, midgomaze _ ro-
gor gadawyvets is sicocxlis dawyebis moments. rogorc aRiniSna, ada-
mianis uflebaTa saerTaSoriso samarTali ar ukrZalavs saxelmwifos, 
Tavad gansazRvros momenti, rodis iwyeba adamianis sicocxle. saqarT-
velos konstituciis me-15 muxlis debuleba, rom „sicocxles icavs 
kanoni“, saxelmwifos akisrebs pozitiur valdebulebas, uzrunvelyos 
yvela adamianis sicocxlis uflebis dacva Sesabamisi samarTlebrivi 
da administraciuli sistemiT. 

sabolood, embrionis/fetusis sicocxlis uflebasTan dakav-
SirebiT SeiZleba imis mtkiceba, rom mas aqvs es ufleba.  rogorc 
aRiniSna, sicocxlis uflebis subieqtia yoveli adamiani. amasTan, Ca-

30	 k. kublaSvili, sicocxlis ufleba saqarTvelos konstituciis mixedviT, adamianis 
uflebaTa evropuli standartebi da maTi gavlena saqarTvelos kanonmdeblobasa 
da praqtikaze, statiaTa krebuli (red. k. korkelia), Tb., 2006, 196. 

31	 vo safrangeTis winaaRmdeg (Vo v. France), 2004 wlis 8 ivlisi. 
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nasaxsac udavod aqvs igi, anu es ufleba warmoiSoba ganayofierebis 
momentidan,32 radgan swored aqedan iwyeba Tanmimdevruli biologiuri 
ganviTarebis procesi, romlis ganmavlobaSic ukve sakuTari, konkre-
tuli individualobis mqone sicocxle TandaTanobiT adamianis saxes 
iZens. swored ganayofierebis Sedegad warmoSobili embrionis mimarT 
iwyeba saxelmwifos valdebuleba, daicvas adamianis sicocxle. embri-
oni yvelasagan gansxvavebuli, Taviseburi da Semdeg dabadebuli ada-
mianis identuri individia, rac kidev erTi safuZvelia imis aRiarebi-
saTvis, rom igi sicocxlis uflebis subieqtia.33 

saqarTvelos samoqalaqo kodeqsis me-11 muxlis me-2 nawilis Tanax-
mad, memkvidred yofnis ufleba warmoiSoba CasaxvisTanave. am uflebis 
ganxorcieleba damokidebulia dabadebaze. amave kodeqsis 1465-e mux-
lis Tanaxmad, Tu memkvidre Casaxulia, maSin samkvidros gayofa Sei-
Zleba mxolod am memkvidris dabadebis Semdeg. Tu Casaxuli memkvidre 
cocxali daibadeba, maSin danarCen memkvidreebs ufleba aqvT, gaiyon 
samkvidro mxolod misi kuTvnili wilis gamoyofiT. 

amdenad, saqarTvelos samoqalaqo kodeqsi aRiarebs embrionis/
fetusis uflebas memkvidreobaze, awesebs danarCen memkvidreTa val-
debulebas _ ar gayon samkvidro Casaxuli memkvidris dabadebamde, 
rac, udavod, imasac gulisxmobs, rom kodeqsi aRiarebs mas sicocx-
lis uflebis mqone subieqtad. embrionis/fetusis sicocxlis uflebis 
sawinaaRmdego ganmartebis daSvebisas mividodiT im daskvnamde, rom 
kodeqsi aRiarebs embrionis/fetusis memkvidreobis uflebas da ar 
aRiarebs mis sicocxles dawyebulad, rac yovelgvar logikasaa mokle-
buli.  

aRsaniSnavia, rom saqarTvelos sisxlis samarTlis kodeqsi da-
naSaulad miiCnevs ukanono aborts (133-e muxli), aseve, danaSaulad 
iTvleba janmrTelobis ganzrax mZime dazianeba, ramac gamoiwvia or-
sulobis Sewyveta (117-e muxli), xolo damamZimebel garemoebadaa aRi-
arebuli winaswari SecnobiT orsuli qalis ganzrax mkvleloba (109-e 
muxli).  orsuli qalis mimarT danaSaulebrivi qmedebis Cadena sisx-

32	 ganayofiereba niSnavs qalisa da mamakacis gametebis erT ujredad SeerTebas. miRe-
buli ujredi ukve axali organizmia da mas zigota ewodeba. zigota ara marto 
ujredia, aramed sruliad axali organizmia ganviTarebis erTujredovan stadiaze. 
ganayofierebis biologiuri arsi gamoixateba gametebis urTierTasimilaciiTa da 
dedisa da mamis genetikuri informaciis SeerTebiT, ris Sedegadac individualuri 
sasqeso ujredebi qreba da sawyiss aZlevs sruliad axal, individualur orga-
nizms.

33	 k. kublaSvili, sicocxlis ufleba saqarTvelos konstituciis mixedviT, adamianis 
uflebaTa evropuli standartebi da maTi gavlena saqarTvelos kanonmdeblobasa 
da praqtikaze, statiaTa krebuli (red. k. korkelia), Tb., 2006, 189-190.  
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lis samarTlis kodeqsis sxva muxlebiTacaa gaTvaliswinebuli, ro-
gorc damamZimebeli garemoeba. amasTanave, am sakanonmdeblo normebis 
ZiriTadi mizani mainc humanitaruli xasiaTisaa, rac sabuTdeba or-
suli qalisaTvis gansakuTrebuli yuradRebis saWiroebiT, Tumca es 
aseve SeiZleba gagebul iqnes rogorc daubadebeli bavSvis sikvdilis 
Tavidan acileba. 

marTalia, embrions/fetuss aqvs sicocxlis ufleba, Tumca es 
ufleba araa „absoluturi“,34 gansxvavebiT dedis sicocxlis uflebi-
sagan. Canasaxis  sicocxlis ufleba nakleb prioritetuli xdeba dedis 
sicocxlisa da janmrTelobis uflebasTan SedarebiT, rodesac sax-
ezea, magaliTad, samedicino Cveneba. aseve, abortis safuZvlad saxelm-
wifom SeiZleba daadginos socialuri, eTikuri da evgenikuri Cvene-
bebic, anu, mTavaria, rom saxelmwifom aborti akrZalos ara srulad, 
aramed mkacrad gonivrul farglebSi, raTa ar moxdes, erTi mxriv, 
dedis uflebebis gaumarTlebeli darRveva, xolo, meore mxriv, Cana-
saxis sicocxlis uflebis gaumarTlebeli xelyofa; marTalia, nayofis 
sicocxlis ufleba dedis sicocxlisa da janmrTelobis uflebasTan 
SedarebiT naklebadaa daculi, Tumca es imas ar unda niSnavdes, rom 
dedis ubralo survili, Sesabamisi, gansakuTrebiT pativsadebi, in-
teresebis gareSe, sakmarisi iyos axali sicocxlis mosaspobad abortis 
gasakeTeblad. 

am kuTxiT sayuradReboa mosamarTleTa (aseve momaval mosamarTle-
Ta) garkveuli nawilis mosazrebac, radgan ukanasknel wlebSi saqarT-
velos iusticiis umaRles sabWoSi mosamarTleTa SesarCevi konkursebi-
sa da iusticiis umaRles skolaSi msmenelTa misaRebi konkursebisas 
konkursantTa absoluturi umravlesoba abortis winaaRmdegi iyo, 
garda im SemTxvevisa, Tu arsebobda dedis an nayofis sicocxlis an 
janmrTelobisaTvis seriozuli safrTxe.35 

dabolos, yuradReba unda SevaCeroT konvenciaze qalTa dis-
kriminaciis yvela formis aRmofxvris Sesaxeb, romelic amtkicebs qa-
lis uflebas, gaakeTos arCevani bavSvis dabadebis sakiTxSi. konven-
cia erTaderTia adamianis uflebaTa Sesaxeb xelSekrulebebs Soris, 
romelSic moixsenieba ojaxis dagegmvis sakiTxi. konvenciis monawile 
saxelmwifoebi valdebulni arian, ojaxis sididis dagegmvis Sesaxeb 
konsultaciebi Seitanon swavlebis procesSi (me-10 muxlis „h“ pun-

34	 am SemTxvevaSi, sityva „absoluturs“ aqvs gansxvavebuli datvirTva, radgan Tavad 
sicocxlis ufleba, zogadad, ar aris absoluturi. 

35	 2011 wlidan dRemde var iusticiis umaRlesi sabWos wevri, konkursantebTan Cat-
arebuli gasaubrebebis Sedegad swored amgvari daskvnis gakeTeba SeiZleba. 
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qti) da SeimuSaon ojaxuri kodeqsebi, romlebic garantias miscemen 
qalebs, hqondeT ufleba, Tavisuflad da pasuxismgeblobiT wyvetd-
nen Svilebis raodenobisa da maT dabadebas Soris drois Sualedebis 
sakiTxebs da hqondeT informaciis, ganaTlebis miRebisa da im saSu-
alebebiT sargeblobis SesaZlebloba, romlebic xels uwyobs maT am 
uflebis ganxorcielebaSi“ (me-16 muxlis „e“ punqti).

amdenad, zemoaRniSnuli debulebebi, marTalia, aniWebs qals ufle-
bas, gansazRvros Svilebis raodenoba da Sualedebi maT dabadebas So-
ris, rac ubiZgebs mas abortisaken, Tumca konvenciis miRebis droisaT-
vis (1979 weli) arsebuli samedicino progresi maT, ZiriTadad, mxolod 
aborts sTavazobda. dReisaTvis ki am kuTxiT mdgomareoba radikalu-
radaa Secvlili. samedicino teqnologiebis ganviTarebis Tanamedrove 
done iZleva ojaxis dagegmvis uamrav kontracefciul saSualebas da 
dReisaTvis swored maTi meSveobiT unda xdebodes ojaxis dagegmvas-
Tan dakavSirebuli sakiTxebis gadawyveta. amgvarad, konvenciiT mini-
Webul uflebaTa gageba da gamoyeneba unda ganxorcieldes swored 
Tanamedrove progresiT moniWebul SesaZleblobaTa safuZvelze, nayo-
fis sicocxlis uflebis mxolod kanoniT pirdapir gaTvaliswinebuli 
safuZvlebiT SezRudvis gziT. 

7. diskriminirebuli sqesi

diskriminaciis akrZalva da Tanasworuflebianobis principi, adamia-
nis uflebaTa dacvis TvalsazrisiT, imdenad ZiriTadia, rom Sesulia 
adamianis uflebaTa dacvis yvela ZiriTad dokumentSi da igi gansa-
kuTrebuli zrunvis sagania. 

diskriminaciis dadgenisas mniSvnelovania, Tu ra niSniT xdeba 
diferencireba, radgan kanonis winaSe Tanasworoba ar niSnavs yovlis-
momcvel Tanasworobasa da gaTanabrebas _ garkveuli diferencirebis 
arseboba daSvebulia da xandaxan aucilebelicaa arsebuli uTanas-
worobis gamosasworeblad. aqedan gamomdinare, saerTaSoriso aqtebi 
da saqarTvelos konstitucia moiTxovs saxelmwifosagan, rom is Tanas-
wors moepyros Tanasworad, xolo araTanaswors _ misi Taviseburebis 
Sesabamisad, araTanasworad da gansxvavebulad. kanonis winaSe Tanas-
woroba ar gulisxmobs bunebisa da SesaZleblobebis ganurCevlad, yve-
la adamianis erTsa da imave pirobebSi moqcevas. misgan momdinareobs 
mxolod iseTi sakanonmdeblo sivrcis Seqmnis valdebuleba, romelic 
yoveli konkretuli urTierTobisaTvis arsebiTad TanasworT Seuqmnis 
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Tanaswor SesaZleblobebs, xolo uTanasworoebs, piriqiT.36 amdenad, 
akrZalulia ara mxolod arsebiTad Tanaswori pirebis mimarT uTanas-
woro mopyroba, aramed arsebiTad uTanasworo pirebis mimarT erT-
nairi mopyrobac.  

rogorc ukve aRiniSna, diskriminacia akrZalulia mravali saerTa-
Soriso dokumentiT, maT Soris samoqalaqo da politikur uflebaTa 
saerTaSoriso paqtis me-2 da 26-e muxlebiT (paqtis me-2 muxli diskrim-
inacias krZalavs mxolod paqtiT gaTvaliswinebuli uflebebiTa da 
TavisuflebebiT sargeblobasTan mimarTebiT, paqtis 26-e muxli ki ar 
aris SezRuduli mxolod paqtiT gansazRvruli uflebebiTa da Tavisu-
flebebiT diskriminaciis gareSe sargeblobiT, aramed es ukanaskneli 
krZalavs diskriminacias xelSemkvreli saxelmwifos kanonmdeblobiT 
gaTvaliswinebuli uflebebiTa da TavisuflebebiT sargeblobasTan 
mimarTebiT) da adamianis uflebaTa evropuli konvenciis me-14 mux-
liTa da me-12 oqmiT (am or normas Soris gansxvaveba igivea, rac ukve 
aRiniSna samoqalaqo da politikuri uflebebis Sesaxeb paqtis SemTx-
vevaSi), aseve, saqarTvelos konstituciaSi diskriminaciis akrZalvas 
eZRvneba me-14 muxli, romlis Tanaxmad, yvela adamiani dabadebiT Ta-
visufalia da kanonis winaSe Tanasworia, ganurCevlad rasisa, kanis 
ferisa, enisa, sqesisa, religiisa, politikuri da sxva Sexedulebebisa, 
erovnuli, eTnikuri da socialuri kuTvnilebisa, warmoSobisa, qone-
brivi da wodebrivi mdgomareobisa, sacxovrebeli adgilisa. 

diskriminaciis SesaZlo formebi, romlebic CamoTvlilia konven-
ciis me-14 muxlSi, amomwuravi ar aris da debuleba „sxva statusi“ 
farTo diskrecias utovebs sasamarTlos _ daadginos diskriminaciis 
arseboba iseT safuZvelze, romelic naTlad da erTmniSvnelovnad ar 
aris moxseniebuli konvenciis me-14 muxlSi.

konvenciis analogiurad, paqtis 26-e muxlis Tanaxmad, diskrimina-
ciis safuZvlebis CamonaTvali Riadaa datovebuli da debuleba „sxva 
statusis niadagze“ miuTiTebs damatebiT safuZvlebze, romlebic, 
marTalia, ar aris miTiTebuli paqtis 26-e muxlSi, magram maT safuZ-
velze ganxorcielebuli diskriminacia Tanazomierad aris akrZalu-
li.   

saqarTvelos konstituciis me-14 muxliT daculia adamianTa 
iuridiuli Tanasworuflebianaoba, maTi rasobrivi, eTnikuri, religi-
uri an sxva kuTvnilebis miuxedavad. igi adamians ukanono diskrimi-

36	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis №2/1-392 gadawyvetile-
ba saqmeze _ saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamen-
tis winaaRmdeg, II, punqti 2.
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naciisagan icavs.37 saxelmwifos ekrZaleba, Tavis kanonmdeblobaSi 
hqondes normebi, romlebic adamianebs Soris awesebs raime gansxvavebas 
(upiratesobebs an SezRudvebs) maTi kuTvnilebis niSniT. konstitu-
ciis me-14 muxlis Sinaarsi vrceldeba saqarTvelos kanonmdeblobiT 
dadgenil adamianis yvela uflebasa da Tavisuflebaze. 

ganasxvaveben pirdapir da arapirdapir, anu irib diskriminacias. 
konvenciis me-14 muxlSi mocemulia pirdapiri diskriminacia. arapir-
dapiria diskriminacia, rodesac praqtika, wesi, moTxovna an piroba 
garegnulad neitraluria, magram maTi Sedegebi araproporciulia 
garkveuli jgufebisaTvis, Tuki amgvari ram ar aris raimeTi gamar-
Tlebuli. evropuli sasamarTlos midgoma arapirdapiri diskriminaci-
isadmi ganisazRvreba konkretuli gansxvavebuli mopyrobisaTvis dam-
axasiaTebeli garemoebebis safuZvelze.  

diskriminaciis samarTali adgens, rom pirebs, romlebic sxvagvar 
situaciaSi imyofebian, sxvagvarad unda moepyron im farglebSi, rom 
maT SeZlon _ sxvaTa Tanasworad _ garkveuli SesaZleblobebiT sarge-
bloba. amgvarad, erTi da igive „daculi safuZvlebi“ gasaTvaliswine-
belia garkveuli praqtikis ganxorcielebisas an garkveuli wesebis Se-
qmnisas. es aris „arapirdapiri“ diskriminacia.38 

rogorc evropis kavSiris, ise adamianis uflebaTa evropuli samar-
TliT aRiarebulia, rom diskriminacia SeiZleba mohyves ara mxolod 
analogiur situaciebSi pirTa gansxvavebulad mopyrobas, aramed erTi 
da imave mopyrobis SeTavazebas gansxvavebul situaciebSi myofTaT-
vis. am ukanasknels uwodeben „arapirdapir“ diskriminacias, radgan am 
dros gansxvavebulia ara TviT mopyroba, aramed am mopyrobis efeqti, 
romelsac sxvadasxvagvarad aRiqvamen sxvadasxva jgufs mikuTvnebuli 
adamianebi.39

saqarTvelos kanoni genderuli Tanasworobis Sesaxeb iZleva dis-
kriminaciis definicias, kerZod: a) pirdapiri diskriminacia _ iseTi 
mopyroba an pirobebis Seqmna, rac pirs saqarTvelos kanonmdeblobiT 
dadgenili uflebebiT sargeblobisas sqesis niSniT araxelsayrel  
mdgomareobaSi ayenebs analogiur pirobebSi myof meore sqesis pirebT-
an SedarebiT, an Tanabar mdgomareobaSi ayenebs arsebiTad uTanasworo 

37	 e. gociriZe, saqarTvelos konstituciis me-14 muxlis komentari, saqarTvelos 
konstituciis komentari, Tb., 2013, 61.

38	 evropis kavSiris ZiriTad uflebaTa saagento da adamianis uflebaTa evropuli 
sasamarTlo _ evropis sabWo, saxelmZRvanelo diskriminaciis akrZalvis evropuli 
samarTlis Sesaxeb, Tb., 2013, 25. 

39	 evropis kavSiris ZiriTad uflebaTa saagento da adamianis uflebaTa evropuli 
sasamarTlo _ evropis sabWo, saxelmZRvanelo diskriminaciis akrZalvis evropuli 
samarTlis Sesaxeb, Tb., 2013, 33. 
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pirobebSi myof pirebs, garda iseTi SemTxvevisa, rodesac amgvari 
mopyroba an pirobebis Seqmna emsaxureba sazogadoebrivi wesrigisa da 
zneobis dasacavad kanoniT gansazRvrul mizans, aqvs obieqturi da 
gonivruli gamarTleba da aucilebelia demokratiul sazogadoebaSi, 
xolo gamoyenebuli saSualebebi Tanazomieria aseTi miznis misaRwevad; 
b) iribi diskriminacia − iseTi mdgomareoba, rodesac formiT neitral-
uri da arsiT diskriminaciuli debuleba, kriteriumi an praqtika pirs 
sqesis niSniT araxelsayrel mdgomareobaSi ayenebs  analogiur piro-
bebSi myof meore sqesis pirebTan SedarebiT, an Tanabar mdgomareoba-
Si ayenebs arsebiTad uTanasworo pirobebSi myof pirebs, garda iseTi 
SemTxvevisa, rodesac amgvari mdgomareoba emsaxureba sazogadoebri-
vi wesrigisa da zneobis dasacavad kanoniT gansazRvrul mizans, aqvs 
obieqturi da gonivruli gamarTleba da aucilebelia demokratiul 
sazogadoebaSi, xolo gamoyenebuli saSualebebi Tanazomieria aseTi 
miznis misaRwevad.

diskriminaciis orive formis zemoaRniSnuli sakanonmdeblo defi-
nicia praqtikulad erTmaneTis identuri Sinaarsis matarebelia, maSin 
rodesac, evropuli samarTlis Tanaxmad, pirdapiria diskriminacia, 
Tuki Tanasworebs epyrobi araTanasworad, xolo arapirdapiria dis-
kriminacia, Tuki araTanasworebs epyrobi Tanasworad. 

gabatonebuli mosazrebaa, rom konvenciis me-14 muxls aqvs mxolod 
damxmare buneba, rom is ar aris damoukidebeli, is damokidebuli 
uflebaa, romlis gamoyenebis sfero SemosazRvrulia konvenciiTa da 
misi oqmebiT daculi uflebebiT. evropul sasamarTloSi gasaCivre-
buli saqme unda Seexebodes diskriminacias  konvenciiT daculi sxva 
uflebebis sargeblobisas. Tuki sadavo faqtebi moxvdeba konvenciis 
uflebaTa farglebs gareT, maSin me-14 muxli ar gamoiyeneba. amasTa-
nave, am muxlis debuleba „da sxva statusi“ iZleva masSi sxva mravali 
uflebis moazrebis safuZvels. calkeul SemTxvevebSi, sasamarTlo 
praqtikiT am muxls mieniWa avtonomiuri mniSvneloba da misi darRveva 
dadgindeba mxolod mas Semdeg, rac sasamarTlo gansazRvravs, rom 
darRveuli iyo konvenciiT gaTvaliswinebuli arsebiTi ufleba. 

rac Seexeba seleqciur aborts, rogorc sqesis safuZvelze  dis-
kriminaciul qmedebas, igi sakmaod gavrcelebulia msoflioSi da, 
samwuxarod, am mxriv arc saqarTveloa gamonaklisi. am savalalo 
fenomenis saqarTveloSi arsebobaze, sxvadasxva safuZvelTan erTad, 
ZiriTadad, mowmobs: a) sqesTa Soris bunebrivi raodenobrivi balan-
sis darRveva; b) jandacvis ministris brZanebaSi seleqciuri abortis 
akrZalva (bunebrivia, aikrZala is, rac ukve arsebobs); g) saqarTvelos 
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me-4 periodul angariSTan dakavSirebiT gaeros adamianis uflebaTa 
komitetis 2014 wlis 23 ivlisis daskvna, sadac komiteti gamoTqvams 
SeSfoTebas saqarTveloSi seleqciuri abortebis praqtikis arsebobis 
gamo; d) evropis sabWos saparlamento asambleis №1829 rezolucia, sa-
dac SeSfoTebaa gamoTqmuli saqarTveloSi sqesis niSniT seleqciuri 
abortebis arsebobis Taobaze. 

gaeros adamianis uflebaTa komitetis 2014 wlis 23 ivlisis daskv-
nis Tanaxmad (7, e, f), komiteti SeSfoTebulia saqarTveloSi fetusis 
sqesis niSniT seleqciuri abortebis praqtikis arsebobis gamo da mou-
wodebs qveyanas, rom biWebi da gogonebi erTnairad Rirebulni arian 
da ebrZolos sqesis niSniT seleqciuri abortebis praqtikas, gansa-
kuTrebiT ki am fenomenis gafarToebas, gamoiZios da gaiTvaliswinos 
misi siRrmiseuli mizezebi da Sedegebi sazogadoebisaTvis grZelvadi-
an perspeqtivaSi, gaafarToos da gaaumjobesos ojaxis dagegmvis ser-
visi da ganaxorcielos sqesis niSniT seleqciis damRupveli Sedegebis 
gamaneitralebeli moqmedebebi.40

evropis sabWos saparlamento asambleis №1829 rezoluciis Tanax-
mad, vaJebisadmi upiratesobis miniWeba da am mxriv qalTa diskriminacia 
imgvaradaa gavrcelebuli msoflioSi, rom milionobiT qali TviTon 
an zewolis Sedegad ar aCens gogonebs, ojaxisaTvis tvirTad  miiCneven 
maT, romelTac ar SeuZliaT ojaxis STamomavlobis gagrZeleba. aseve, 
aRniSnulia, rom sqesTa Soris bunebrivi balansia 100 gogonaze 105 
vaJi, xolo dReisaTvis es cifri saqarTveloSi aris 100 gogonaze 111 
vaJi, rac mianiSnebs, rom xdeba sqesis niSniT seleqciuri abortebi. 
aRniSnulia aseve, rom sqesis niSniT aborti gamoyenebul unda iqnes 
mxolod gamonaklis SemTxvevebSi, rodesac saxezea sqesTan mibmuli 
memkvidreobiTi daavadeba.41  

swored am debulebis gamoZaxilia saqarTvelos Sromis,  janmrT-
elobisa da socialuri dacvis ministris 2014 wlis 7 oqtombris №01-
74/n brZanebis  is Canaweri, romlis mixedviTac, dauSvebelia sqesis Ser-
Cevis mizniT orsulobis xelovnuri Sewyveta, garda im SemTxvevebisa, 
rodesac aucilebelia sqesTan SeWiduli memkvidreobiTi daavadebis 
Tavidan acileba. es Canaweri mxolod deklaraciuli xasiaTisaa da qa-
rTul kanonmdeblobaSi ar arsebobs seleqciuri abortebis winaaRmdeg 
mimarTuli raime efeqtiani sakanonmdeblo meqanizmi, rac imis mauwye-
belia, rom saxelmwifo am sakiTxs jerjerobiT gulgrilad ekideba. 

sagulisxmoa, rom  abortis aqtiur momxreebad, ZiriTadad, mdedro-

40	 gaeros adamianis uflebaTa komitetis 2014 wlis 23 ivlisis daskvna, 3.
41	 evropis sabWos saparlamento asambleis №1829 rekomendacia, 3 oqtomberi, 2011 weli.
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biTi sqesis warmomadgenlebi gvevlinebian da seleqciuri abortebic 
xom, ZiriTadad, maTi surviliT/TanxmobiT xorcieldeba. imisaTvis, rom 
qalebma isargeblon maTTvis miniWebuli uflebebiT da rom am ufle-
bebiT isargeblon diskriminaciis gareSe, jer isini unda daibadon.

evropuli sasamarTlos praqtikiT Camoyalibebulia diskriminaci-
is testi, anu is faqtorebi, romelTa meSveobiTac dgindeba diskrimi-
naciis arseboba an ararseboba. es testi Semdegnairad gamoiyureba:

1. ramdenad axdens gavlenas gansxvavebuli mopyroba konvenciiTa 
da misi oqmebiT garantirebul uflebebze; 

2. aris Tu ara saxeze arsebiTi uflebis darRveva;
3. arsebobs Tu ara gansxvavebuli mopyroba;
3.1. analogiuri situacia; 
4. gansxvavebuli mopyrobis obieqturi da gonivruli gamarTleba; 
4.1. aqvs Tu ara gansxvavebul mopyrobas legitimuri mizani; 
4.2. aris Tu ara gamoyenebuli RonisZieba legitimuri miznis pro-

porciuli. 
5. saxelmwifos mixedulebis farglebi.
sqesis niSniT diskriminaciis dadgenisas, pirvel rigSi, unda gan-

isazRvros, Tu ramdenad axdens gavlenas gansxvavebuli mopyroba kon-
venciiTa da misi oqmebiT garantirebul uflebebze. gamomdinare iqi-
dan, rom embrioni/fetusi sargeblobs sicocxlis uflebiT (am uflebis 
SezRudva dasaSvebia sakanonmdeblo gamonaklisis safuZvelze) da rom 
zogadad abortis da, bunebrivia, seleqciuri abortis Sedegad, xdeba 
cocxali organizmis mokvdineba, misTvis sicocxlis warTmeva, sele-
qciuri abortis kanoniT aukrZalveloba, gavlenas axdens mdedrobiTi 
sqesis nayofis konvenciiT dacul sicocxlis uflebaze (me-2 muxli). 

rac Seexeba sakiTxs, amgvari gavlena arRvevs Tu ara nayofis si-
cocxlis uflebas, zemoT aRniSnulidan gamomdinare, pasuxi dadebi-
Tia. saxezea gansxvavebuli mopyrobac. kerZod, seleqciuri abortebis 
absoluturi umravlesoba keTdeba mdedrobiTi sqesis nayofis mosa-
Soreblad, sicocxlis uflebiT sargeblobis TvalsazrisiT ki, orive 
sqesi Tanabar mdgomareobaSi imyofeba. amdenad, maTi situacia analo-
giuria.  

sicocxlis uflebis subieqtisa da situaciis analogiurobasTan 
kavSirSi calke unda aRiniSnos Semdegi: is Canasaxi, romlis sicocxlis 
uflebac SezRudvadia kanonis safuZvelze da is Canasaxi, romelic ar 
xvdeba kanonmdeblobiT gaTvaliswinebul aseT CamonaTvalSi, ar imy-
ofebian analogiur viTarebaSi. maTi mdgomareoba gansxvavebulia imde-
nad, ramdenadac pirvelTa SemTxvevaSi SeiZleba saxeze iyos samedici-
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no, evgenikuri Tu sxva Cveneba, rac ar arsebobs danarCen SemTxvevaSi, 
situaciis gansxvavebuloba ki gansxvavebuli mopyrobis safuZvelia, 
rac diskriminaciad ar iTvleba. 

gansxvavebuli mopyrobis obieqtur da gonivrul gamarTlebasTan 
dakavSirebiT SeiZleba imis mtkiceba, rom saxeze ar aris mdedrobiTi 
sqesis Canasaxis mimarT gansxvavebuli mopyrobis legitimuri mizani. 
radgan ar arsebobs legitimuri mizani, ar arsebobs proporciac  gan-
sxvavebul mopyrobasa da ararsebul mizans Soris.  erTaderTi, risi 
mtkicebac SeiZleba  sqesis niSniT gansxvavebis legitimur mizanze, 
esaa saqarTvelos Sromis,  janmrTelobisa da socialuri dacvis min-
istris 2014 wlis 7 oqtombris №01-74/n brZanebis is Canaweri, romlis 
mixedviTac, dasaSvebia sqesis SerCevis mizniT orsulobis xelovnuri 
Sewyveta, rodesac aucilebelia sqesTan SeWiduli memkvidreobiTi daa-
vadebis Tavidan acileba. es konkretuli mizani marTlac legitimuria 
da swored es SemTxveva eqceva saxelmwifos diskreciis farglebSi, 
xolo, zogadad, seleqciuri abortis aukrZalveloba scdeba am farg-
lebs, radgan ar arsebobs seleqciuri abortis arakrZalvis, anu misi 
daSvebis iseTi wonadi safuZveli, rac amgvar gansxvavebul mopyrobas 
gaamarTlebda. 

yovelive zemoT aRniSnuli adasturebs imas, rom seleqciuri 
abortis daSveba arRvevs konvenciiT garantirebul me-2 da me-14 mux-
lebs, anu saxezea sqesis niSniT diskriminacia  sicocxlis uflebasTan 
mimarTebiT. 

8. daskvna

winamdebare statiaSi ganxiluli sakiTxebi adasturebs imas, rom 
msoflio sazogadoeba jer kidev ver Camoyalibda Canasaxis sicocx-
lis dasawyisis gansazRvrebasTan mimarTebiT. jerjerobiT kvlav Wirs 
nayofis aRqma cocxal arsebad, sicocxlis subieqtad. samwuxaro faq-
tia isic, rom embrionis/fetusis ufleba saqarTveloSi daculi TiTq-
mis ar aris. statiaSi dasabuTebulia, rom embrions/fetuss aqvs si-
cocxlis ufleba.  saxelmwifom aborti unda akrZalos ara srulad, 
aramed mkacrad gonivrul farglebSi, raTa ar moxdes, erTi mxriv, 
dedis uflebebis gaumarTlebeli darRveva, xolo, meore mxriv, Cana-
saxis sicocxlis uflebis gaumarTlebeli xelyofa. nayofis sicocx-
lis ufleba dedis sicocxlisa da janmrTelobis uflebasTan Sedar-
ebiT naklebadaa daculi, Tumca es imas ar unda niSnavdes, rom dedis 
ubralo survili, Sesabamisi, gansakuTrebiT pativsadebi, interesebis 
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gareSe, sakmarisi iyos axali sicocxlis mosaspobad _ abortis gasa-
keTeblad. 

mniSvnelovania, rom abortis sakiTxTan dakavSirebiT 
gadawyvetilebis miRebis procesSi monawileoba miiRon sazogadoe-
bis sxvadasxva sferos warmomadgenlebma _ eqimebma, fsiqologebma, 
iuristebma, religiurma organizaciebma da sxvebma, raTa maTi Sexed-
ulebebis gaTvaliswinebiTac moxdes sakiTxis gadawyveta. 

zogadad, garda samarTlebriv WrilSi danaxuli problemebisa, qvey-
nebma, da gansakuTrebiT saqarTvelom, didi yuradReba unda miaqcion 
am sakiTxs, imis gaTvaliswinebiTac, rom qveyana praqtikulad demo-
grafiuli safrTxis winaSea. kanonqvemdebare aqtebSi ganxorcielebuli 
deklaraciuli Sinaarsis debulebebis nacvlad, saWiroa sakanonmdeb-
lo doneze mkveTri, zusti, Tamami, samarTliani, drouli, saerTaSor-
iso aqtebis Sesabamisi da saqarTvelosaTvis saWiro gadawyvetilebebis 
miReba, raTa Canasaxis fexqveS gaTelili sicocxlis ufleba da sqesis 
niSniT aradiskriminaciulobis akrZalva realurad ganxorcieleba-
di da sazogadoebisaTvis sargeblis momtani gaxdes. unda dainergos 
ojaxis dagegmvis xelmisawvdomi servisi, unda amaRldes mosaxleobis 
cnobiereba, Canasaxs unda mieces dabadebisa da sicocxlis Sansi da 
dacul unda iqnes mdedrobiTi sqesi diskriminaciisagan.  
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usafrTxoeba mosamarTleebis gamosacdeli 

vadiT ganwesebis SemTxvevaSi

Sorena gigauri

1. Sesavali

samosamarTlo uflebamosilebis vadis usafrTxoeba is elementia, ro-
melic pirdapiraa dakavSirebuli sasamarTlosa da mosamarTlis da-
moukideblobasTan.1 samosamarTlo uflebamosilebis vadis usafrTxoe-
bis (security of tenure) cneba inglisSi damkvidrda 1700 wels specialuri 
aqtiT (Act of Settlement), romelic iTvaliswinebda mosamarTleebis ganwe-
sebas kargi qcevis vadiT  (During Good Behaviour /quam diu se bene gesserint).2

samosamarTlo uflebamosilebis vadis usafrTxoebis arsi isaa, 
rom igi sapensio asakamdea SezRuduli Tu konkretuli saqmis ganxil-
vis vadiT, uflebamosilebis vadis usafrTxoeba unda iqnes daculi 
rogorc aRmasrulebeli, ise ganmwesebeli nebismieri organos mxridan 
sakuTari diskreciuli Tu uflebamosilebis TviTneburi  gamoyenebi-
sas. miCneulia, rom mosamarTlis SezRuduli (gamosacdeli) vadiT gan-
wesebis SemTxvevaSi yvelaze xSirad dgeba misi uflebamosilebis vadis 

1	 kempbeli da feli gaerTianebuli samefos winaaRmdeg (Campbell and Fell v. the Unit-
ed Kingdom), 1984 wlis 28 ivnisi, 78-e punqti, sadac adamianis uflebaTa evro-
puli sasamarTlo sasamarTlos damoukideblobis Sefasebisas mxedvelobaSi iRebs, 
sxva sakiTxebs Soris, misi wevrebis ganwesebis formasa da wesebs, aseve, ufle-
bamosilebis vadebs; valenti dedoflis winaaRmdeg (Valente v. The Queen), 1985 wlis 
19 dekemberi, 2 S.C.R. 673, me-20 punqti, sadac sasamarTlos damoukideblobis 
cneba moicavs or elements, romelTa dakmayofileba emsaxureba dasaxuli miznis 
miRwevas, kerZod, esenia: individualuri mosamarTlis damoukidebloba, anu sa-
mosamarTlo uflebamosilebis vadis usafrTxoeba da instituciuri damoukide-
bloba; S. Shetreet, Judges on Trial _ A study of the appointment and Accountability of the English 
Judiciary, North-Holland Publishing Company, 1976, 10 and 17, sadac aRniSnulia, rom in-
dividualuri mosamarTlis damoukidebloba ori elementisagan Sedgeba: pirveli, 
samosamarTlo saqmianobis ganxorcielebisas kanonismieri boWviT moqmedeba da ara 
romelime xelisuflebis zegavleniT; da meore, mosamarTlis uflebamosilebis va-
dis usafrTxoeba (term of office and tenure is secured).

2	 S. Shetreet, Judges on Trial _ A study of the appointment and Accountability of the English Judiciary, 
North-Holland Publishing Company, 1976, 10. XVIII saukuneSi da Semdgom win gadadgmul 
nabijad CaiTvala parlamentis mier SemuSavebuli principebi, romlebic mosamarT-
lis Tanamdebobidan gaTavisuflebis processa da safuZvlebs amomwuravad moicav-
da da icavda mosamarTles usamarTlo gadawyvetilebisagan. mosamarTlis gaTavi-
suflebis SesaZlebloba mxolod seriozuli gadacdomis SemTxvevaSi ganisazRvra 
(iqve, 384). 
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usafrTxoebis sakiTxi, rac araerTxel iqna xazgasmuli saerTaSori-
so aqtebsa da rogorc erovnuli, ise saerTaSoriso sasamarTloebis 
gadawyvetilebebSi. 

gamosacdeli vadiT mosamarTleTa ganwesebis praqtika arcTu ise 
bevr qveyanaSi arsebobs, maT Sorisaa germania, sadac normatiuli de-
bulebebis Sesrulebis sakmaod kargi gamocdileba aqvT. SedarebiT 
axali sasamarTlo sistemis mqone qveynebSi xSirad aris am institutis 
SemoRebisa da damkvidrebis mcdeloba. zogierT qveyanaSi es insti-
tuti dResac moqmedebs, zogierTSi  ki maleve  gauqmda garkveuli 
sirTuleebis gamo.3

winamdebare naSromSi am institutis funqcionirebasTan dakav-
Sirebuli problemuri sakiTxebi mimoixileba saqarTvelos magaliTze. 
saqarTvelos kanonmdeblobaSi mosamarTleTa gansazRvruli (gamo-
sacdeli) vadiT ganwesebis Sesaxeb Canaweri arc ise didi xania gaCnda 
da, Sesabamisad, praqtikaSi mis ganxorcielebasTan dakavSirebiT bevri 
kiTxva warmoiSva samosamarTlo vadis usafrTxoebisa da sasamarTlos 
(mosamarTlis) damoukideblobis sakiTxTan Sesabamisobis Tvalsaz-
risiT. amas isic uwyobs xels, rom es sakiTxi saqarTvelos kanonmde-
blobiT srulyofilad ar aris mowesrigebuli.   

Sesabamisad, optimalur regulirebaze msjelobisaTvis mniS-
vnelovania saerTaSoriso aqtebis, adamianis uflebaTa evropuli sa-
samarTlosa da germaniis sakonstitucio sasamarTlos gadawyvetile-
bebis, germaniis,  rogorc didi tradiciis mqone qveynis, da saqarTvelos, 
rogorc axali sasamarTlo sistemis mqone qveynis gamocdilebis gaana-
lizeba da Sefaseba. 

amdenad, naSromis mizania, warmodgenil iqnes, mosamarTlis ufle-
bamosilebis vadis usafrTxoeba ramdenad aris daculi mosamarTlis 
gamosacdeli vadiT ganwesebis SemTxvevaSi saerTaSoriso standartebis, 
erovnuli kanonmdeblobisa da mis gamoyenebasTan dakavSirebiT arse-
buli problemebis mimoxilvis safuZvelze.  

2. mosamarTlis gamosacdeli vadiT ganwesebasTan dakavSirebuli 
saerTaSoriso standartebi

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, adamianis 
uflebaTa evropuli konvenciis me-6 muxlis pirveli punqtiT gaT-

3	 mag., poloneTi, sadac mosamarTleTa gamosacdeli vadis Sesaxeb debuleba arakon-
stituciurad iqna cnobili poloneTis sakonstitucio sasamarTlos 2007 wlis 24 
oqtombris gadawyvetilebiT.  
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valiswinebulma terminma _ „damoukidebelma sasamarTlom“ _ unda 
daakmayofilos iseTi kriteriumi, rogoricaa „mosamarTleebis ufle-
bamosilebis vadis xangrZlivoba“.4 rogorc man vadis xangrZlivobas-
Tan dakavSirebiT aRniSna, uflebamosilebis xanmokle vada misaRebia, 
Tu is exeba administraciul an disciplinur sakiTxTa sasamarTlos, 
rac adamianis uflebaTa evropulma sasamarTlom imiT gaamarTla, rom 
Tanamdebobaze ganweseba xdeboda 3 wlis vadiT, anazRaurebis gareSe 
da, amdenad, kandidatebis moZieba gansakuTrebiT Wirda.5 rac Seexeba 
saerTo sasamarTlos, mosamarTleebi SeiZleba iniSnebodnen uvadod 
an gansazRvruli vadiT.6 gansazRvruli vadiT ganwesebis SemTxvevaSi 
mniSvnelovania, rom mosamarTleTa ganTavisufleba vinmes nebis gamov-
lenaze ar iyos damokidebuli.7 

kidev ufro mniSvnelovania iseTi SemTxveva, sadac mosamarT-
lis gansazRvruli vadiT ganweseba gamosacdel vadas gulisxmobs. 
mosamarTleTa damoukideblobis Sesaxeb sayovelTao deklaracia8 ad-
gens, rom mosamarTleebis droebiT da gamosacdeli vadiT ganweseba 
sasamarTlos damoukideblobas ar Seesabameba, xolo iq, sadac aseTi 
ganwesebis SesaZlebloba arsebobs, droTa ganmavlobaSi unda gauqm-
des. 1998 wlis 19 ivnisis gaidlainebis9 Tanaxmad, daSvebulia iseTi 
SemTxvevebis arseboba, rodesac zogierT qveyanaSi moklevadiani ganwe-
sebis saWiroeba arsebobs, magram aqve aRniSnulia, rom es aucileblad 
samosamarTlo uflebamosilebis vadis usafrTxoebiT unda iyos daba-
lansebuli. 

vadiani ganwesebis, gansakuTrebiT ki, gamosacdeli vadis arsebobis 
SemTxvevaSi, did mniSvnelobas iZens is organo, romelic pasuxismgebe-
lia  sruli uflebamosilebis vadiT daniSvnasa Tu xelaxali daniSvnis 
procesis obieqturobasa da gamWvirvalobaze.10 am ori kriteriumis da-

4	 le kompti, van leveni da de meieri belgiis winaaRmdeg (Le Compte, Van Leuven and De 
Meyere v. Belgium), 1981 wlis 23 ivnisi, 55-e punqti; belilosi Sveicariis winaaRmdeg 
(Belilos v. Switzerland), 1988 wlis 29 aprili, 64-e punqti; mixailovi bulgareTis wi-
naaRmdeg (Mihailov v. Bulgaria), 2005 wlis 21 ivlisi, 37-e punqti.

5	 D.J. Harris, M. O’Boyle, E.P. Bates, C.M. Buckley, Law of the European Convention on Human 
Rights, third ed. Oxford University Press 2014, 448. 

6	 zandi avstriis winaaRmdeg (Zand v. Austria), 1978 wlis 12 oqtomberi, sadac gansaz-
Rvruli vadiT ganwesebis SemTxvevaSi xelaxali ganwesebis sakiTxi problemur 
sakiTxad aris miCneuli. 

7	 krociani da sxvebi italiis winaaRmdeg (Crociani and Others v. Italy), 1980 wlis 18 de-
kemberi. 

8	 The Universal Declaration on the Independence of Justice, adopted in Montreal in June 1983 by the 
World Conference on the Independence of Justice.

9	 Adopted by the Commonwealth Parliamentary Association on 19 June 1998.
10	 Opinion No. 1 of the CCJE on standards concerning the independence of the judiciary and the irre-
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kmayofileba kidev ufro mniSvnelovania, rodesac saqme mosamarTleTa 
Sefasebas exeba da rac garduvali procesia mosamarTlis gamosacde-
li vadis Semdgom sruli uflebamosilebis vadiT ganwesebisaTvis. am 
TvalsazrisiT veneciis komisiam sakuTari pozicia Camoayaliba anga-
riSSi da aRniSna, rom kandidati mosamarTleebi gamosacdeli vadis 
ganmavlobaSi unda fasdebodnen gadawyvetilebebis momzadebaSi dax-
marebis gawevisaTvis da ara gadawyvetilebebis miRebisaTvis, rac uva-
dod ganwesebuli mosamarTleebis prerogativaa.11

es is sakiTxebia, romlebsac yuradReba unda mieqces mosamarTle-
Ta gamosacdeli vadiT daniSvnis SemTxvevaSi ara marto sakanonmde-
blo regulirebisas, aramed misi ganmartebisa da praqtikaSi ganxor-
cielebis dros.

3. qveynis kanonmdebloba da gamocdileba mosamarTlis gamosacdeli 
vadiT ganwesebis Sesaxeb 

kontinenturi evropis qveynebis samarTali zogierT SemTxvevaSi iT-
valiswinebs gamosacdel an sawvrTnel (treningis) periods axali 
mosamarTleebisaTvis.12 mosamarTleTa gamosacdeli vadiT ganwesebis 
praqtika arsebobs arcTu bevr qveyanaSi, romelTa TvalsaCino mag-
aliTebia: germania, makedonia, ukraina, ungreTi, saqarTvelo da sxv. 

inglisSi XX saukunis 70-ian wlebSi mosamarTleTa gamosacdeli 
vadiT ganwesebis Sesaxeb winadadebis miRebis mowinaaRmdegeni amt-
kicebdnen, rom mosamarTlis ganwesebis aseTi procesi ar Seesabame-
boda mosamarTlis Tanamdebobriv Rirsebas da, ufro metic, rTulsa 
da damamcirebels xdida gamosacdeli vadiT daniSnuli mosamarT-
lis mdgomareobas.13 garda amisa, SemoTavazebuli sistema safrTxes 
uqmnida sasamarTlos damoukideblobas, vinaidan gamosacdeli vadis 
periodSi, mudmiv ganwesebamde, mosamarTlis uflebamosilebis vadis 

movability of judges, 2001, para. 53, sadac mosamarTleTa sakonsultacio sabWo aseve 
ar iwonebs zogierTi qveynis mier gamoyenebul TanaSemwe mosamarTlis Tanamde-
bobas, romlis uflebamosilebis vada aseve, SezRuduli da naklebad daculia, 
vidre uvadod ganwesebuli mosamarTleebisa, iqve, 51-e-52-e punqtebi; aseve, ix. 
mosamarTleTa statusis Sesaxeb evropuli qartia, miRebuli 1998 wlis aprilSi, 
strasburgi, me-3.3 punqti.  

11	 veneciis komisiis angariSi sasamarTlo sistemis damoukideblobis Sesaxeb, CDL-
AD(2010)004, miRebulia veneciis komisiis 82-e plenarul sxdomaze, (venecia, 12-13 
marti, 2010), 43-e punqti. mag., rogorc es avstriaSia.

12	 Opinion No. 1 of the CCJE on standards concerning the independence of the judiciary and the irre-
movability of judges, 2001, para. 49.

13	 Shimon Shetreet, Judges on Trial _ A study of the appointment and Accountability of the English 
Judiciary, North-Holland Publishing Company, 1976, 417.
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usafrTxoeba (security of tenure) ar iyo daculi da SeiZleba gavlena mo-
exdina mis mier samosamarTlo uflebamosilebis ganxorcielebaze.14

3.1. germania

rogorc aRiniSna, mosamarTleTa gamosacdeli vadiT ganwesebis yvelaze 
didi tradicia germaniaSi arsebobs. misi dadebiTi da uaryofiTi mxa-
reebi jer germaniis federalurma sakonstitucio sasamarTlom, xolo 
Semdgom adamianis uflebaTa evropulma sasamarTlom ganmarta da Sea-
fasa sakuTar gadawyvetilebebSi, romlebSic kidev ufro dazustda 
mosamarTleTa gamosacdeli vadiT ganwesebis mizani, safuZvlebi da 
miznidan gamomdinare SezRudvebi da garantiebi.

mosamarTleTa gamosacdeli vadiT ganwesebis sakiTxze msjelo-
ba iwyeba mosamarTlis damoukideblobiT, romelic konstituciiT 
aris garantirebuli. germaniaSi uvadod daniSnuli mosamarTlis da-
moukideblobis principi gaTvaliswinebulia germaniis federaluri 
respublikis ZiriTadi kanonis 97-e muxliT, romelic gansakuTrebul 
yuradRebas amaxvilebs mosamarTlis personalur damoukideblobaze 
da miCneulia, rom Tanamdebobidan gaTavisuflebis safrTxis qveS myo-
fi mosamarTle sakuTar profesiul damoukideblobaSi SezRudulia 
da undoblobas iwvevs sazogadoebaSi.15 aqedan gamomdinare, germaniaSi 
gamosacdeli vadiT mosamarTleTa ganwesebis sakiTxi ganixileba mis 
personalur damoukideblobasTan mimarTebiT.

mosamarTleTa ganwesebis Sesaxeb normebi wesrigdeba germaniis sa-
samarTlo sistemis Sesaxeb federaluri kanoniT.16 mosamarTlis uva-
dod gansaweseblad (Richter auf Lebenszeit) kanoni adgens samosamarTlo 
uflebamosilebis ganxorcielebisaTvis aucilebeli gamocdilebis 
miRebis moTxovnas, rogoricaa sasamarTlo sistemaSi mosamarTled 
muSaobis minimum sami da maqsimum xuTwliani gamocdileba.17kanonis me-
12 muxlis Tanaxmad, mosamarTlis Tanamdebobaze uvadod ganwesebamde 
kandidati SeiZleba dainiSnos gamosacdeli vadiT, xolo gamosacdeli 
vadiT daniSnuli mosamarTle uvadod iniSneba ara ugvianes xuTwliani 

14	 iqve. warmodgenili winadadeba ar iqna mxardaWerili. 
15	 BVerfGE 4, 331, 1955 wlis 9 noemberi, 47-e-49-e punqtebi da BVerfGE 14, 156, 1962 wlis 

3 ivlisi,  me-12 punqti. 
16	 amasTanave, calkeuli miwebis mixedviT, es sakiTxi adgilobrivi kanonmdeblobiT 

regulirdeba. 
17	 kanonis me-10 muxli, es vada SeiZleba Semcirdes garkveul garemoebebSi da, ZiriTa-

dad, samwliani vada gamoiyeneba gamosacdel periodad. 
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gamosacdeli vadis gasvlis Semdeg. 
am kanonis 28-e muxlis Tanaxmad, mxolod uvadod daniSnul 

mosamarTleebs SeuZliaT sasamarTlo sxdomebze mosamarTled yofna, 
Tu federaluri kanoni gamonaklisis saxiT sxva rames ar iTvaliswinebs. 
amave muxlis meore punqtis Tanaxmad, mxolod uvadod ganwesebul 
mosamarTles SeiZleba daekisros sasamarTlos Tavmjdomaris funqcia. 

gamosacdeli vadiT daniSnuli mosamarTlis saqmis ganxilvaSi 
monawileoba mowesrigebulia sasamarTlo sistemis Sesaxeb da sasamarT-
loebis mowyobis Sesaxeb federaluri kanonebiT da garkveulwilad 
zRudaven maT monawileobas saqmis ganxilvis procesSi. rogorc ger-
maniis federalurma sakonstitucio sasamarTlom aRniSna, profesiuli 
mosamarTleebisagan Semdgari sasamarTloebi unda iyvnen dakomple-
qtebuli uvadod ganwesebuli mosamarTleebiT, xolo im mosamarTlee-
bis monawileoba, romlebic gamosacdeli vadis ganmavlobaSi Tanamde-
bobidan gaTavisuflebis safrTxis winaSe dganan da ar sargebloben 
personaluri damoukideblobis sruli garantiiT, unda ganixilebodes 
rogorc gamonaklisi, kerZod, rodesac amas moiTxovs mosamarTleTa 
wvrTna an sxva imperatiuli mizezi, rogoricaa sasamarTlos gaZliere-
ba.18 rac Seexeba gamosacdeli vadiT daniSnuli mosamarTlis saqmis 
ganxilvaSi monawileobis aucileblobas, aseTi SemTxvevebi gansxvavde-
ba sxvadasxva kolegiaSi, palatasa Tu sasamarTloSi da ganisazRvreba 
TiToeuli konkretuli saqmis garemoebebis mixedviT. 

sakonstitucio sasamarTlom aqve aRniSna, rom gamosacdeli vadiT 
daniSnuli mosamarTlis daxmareba gaumarTlebelia im SemTxvevaSi, Tu 
saqmeTa didi nakadi gamowveulia mosamarTlis Tanamdebobebis arasak-
marisi raodenobiT an mosamarTleebis vakantur Tanamdebobaze uvado 
ganwesebis SeyovnebiT.19 ufro metic, mosamarTlis damoukidebloba 
moiTxovs, rom gamosacdeli vadiT daniSnuli mosamarTleebis raode-
noba calkeul sasamarTloebsa Tu kolegiaSi/palatebSi SezRuduli 
iyos im raodenobiT, rac mkacrad moTxovnilia kanonmdeblobiT da 
maTi gadanawileba sasamarTloebSi, palatebsa Tu kolegiebSi iyos Se-
Zlebisdagvarad samarTliani.20 

sasamarTlo sistemis Sesaxeb federaluri kanonis 29-e muxlis 
Tanaxmad, gamosacdeli vadiT daniSnuli mosamarTleebis raodenoba 
saqmis ganmxilveli kolegiisa Tu palatis SemadgenlobaSi SezRudu-
lia da maTi raodenoba ar unda aRematebodes erTs.21 sxdomis Tavmj-

18	 BVerfGE 14, 156, 1962 wlis 3 ivlisi, me-12 punqti. 
19	 BVerfGE 4, 331, 1955 wlis 9 noemberi, BVerfGE 14, 156, 1962 wlis 3 ivlisi.
20	 iqve.
21	 am muxlSi cvlileba Setanil iqna 1993 wlis 11 ianvris aqtiT (Gesetz zur Entlastung der 
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domare aucileblad uvadod ganwesebuli mosamarTle unda iyos.22

am federaluri kanonebiT wesrigdeba aseve gamosacdeli vadiT 
daniSnuli mosamarTlis sxvadasxva sasamarTloSi ganweseba. saerTo 
sasamarTloSi gamosacdeli vadiT daniSnuli mosamarTle, rogorc 
wesi, SeiZleba ganwesdes samxareo (saolqo) sasamarTloSi, sadac sami 
mosamarTlisagan Semdgari kolegia ixilavs saqmes.23aseve, adgilobriv 
sasamarTloSi gamosacdeli vadiT daniSnuli mosamarTle SeiZleba ax-
orcielebdes uflebamosilebas, garda amave kanonis debulebebiT dad-
genili gamonaklisebisa.24 araprofesional mosamarTleTa sasamarTlo-
Si gamosacdeli vadiT daniSnuli mosamarTle sxdomis Tavmjdomared 
SeiZleba ganwesdes mxolod mosamarTlis uflebamosilebis ganxor-
cielebidan erTi wlis gasvlis Semdeg.25 

amdenad, normatiuli debulebebisa da sasamarTlos gadawyvetile-
bebis Tanaxmad, gamosacdeli vadiT daniSnuli mosamarTle saqmis 
ganxilvaSi SezRudulad monawileobs rogorc kolegiurad, ise erT-
pirovnulad. aseve, mkacrad ganisazRvreba maTi raodenoba sxvadasxva 
sasamarTlosa Tu kolegiaSi/palatebSi. 

germaniis kanonmdeblobis am debulebebis gaanalizebisa da faq-
tobrivi garemoebebis Sefasebis, aseve, germaniis sakonstitucio sa-
samarTlos zemoT ganxiluli gadawyvetilebebis Seswavlis safuZvelze 
adamianis uflebaTa evropulma komisiam saqmeze _ stiringeri ger-
maniis winaaRmdeg (Stieringer v. Germany),26 _ daadgina, rom ar darRveula 
konvenciis me-6 muxlis pirveli punqti, kerZod, berlinis samxareo 
(saolqo) sasamarTlos 19b damxmare sisxlis samarTlis saqmeTa ko-
legia iyo damoukidebeli tribunali, adamianis uflebaTa evropuli 

Rechtspflege), romelic ZalaSi Sevida 1993 wlis 1 martidan da moqmedebda 1998 wlis 
1 martamde. am cvlilebis periodSi kolegiis SemadgenlobaSi SeiZleboda yofili-
yo ara umetes ori gamosacdeli vadiT daniSnuli mosamarTle, rac ganpirobebuli 
iyo marTlmsajulebis administrirebis intersebidan gamomdinare germaniis unifi-
kaciis Semdgomi gardamavali periodiT.

22	 sasamarTlo sistemis Sesaxeb germaniis federaluri kanonis 28-e muxlis me-2 punqti. 
23	 sasamarTloebis mowyobis Sesaxeb germaniis federaluri kanonis 59(3)-e muxli.
24	 mag., pirveli erTi wlis ganmavlobaSi ar SeuZlia ganixilos saojaxo, aseve gadax-

disuunarobis saqmeebi.  
25	 sasamarTloebis mowyobis Sesaxeb germaniis federaluri kanonis 29-e muxlis 

pirveli punqti.
26	 stiringeri germaniis winaaRmdeg (Stieringer v. Germany), 1996 wlis 25 noemberi. am 

saqmeSi  sisxlis samarTlis saqme ganixila berlinis samxareo (saolqo) sasamarT-
los 19b damxmare sisxlis samarTlis saqmeTa kolegiam, romelic Sedgeboda sami 
mosamarTlisagan: sxdomis Tavmjdomare mosamarTlisa (uvadod ganwesebuli) da 
gamosacdeli vadiT daniSnuli ori mosamarTlisagan, erT-erTi maTganisaTvis ki 
ganmcxadeblis saqmis ganxilvis periodisTvis uvadod daniSvna iyo SeTavazebuli, 
rac saqmis ganxilvis periodSi ganxorcielda kidec.
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konvenciis me-6 muxlis pirveli punqtis Sesabamisad.27 
evropuli komisia aRniSnavs, rom gamosacdeli vadiT daniSnuli 

mosamarTleebis mdgomareobis ganxilvisas mxedvelobaSi unda iqnes 
miRebuli ara mxolod samarTlebrivi debulebebi gamosacdeli vadis 
Sesaxeb, aramed _ Tu rogor xdeba am debulebebis ganmarteba da ro-
gor xdeba maTi gamoyeneba praqtikaSi.28

komisiam aRniSna, rom zemoT ganxiluli federaluri kanonebis 
debulebebi asaxavs konstituciur SezRudvebs gamosacdeli vadis 
gamoyenebasTan dakavSirebiT, rogorc es germaniis sakonstitucio sa-
samarTlos gadawyvetilebebiTaa gaTvaliswinebuli. man kidev erTxel 
gaimeora sakonstitucio sasamarTlos midgoma imis Sesaxeb, rom ger-
manuli sistemis mixedviT, gamosacdeli vadiT daniSnuli mosamarTlee-
bis saqmis ganxilvaSi monawileoba emsaxureba mudmivad gansawesebeli 
kandidatebis saboloo SerCevasa da wvrTnas, sadac maT mier gaweuli 
saqmianobiT sargebels iReben aseve sasamarTloebi. Sesabamisad, gamo-
sacdeli vadiT ganwesebuli mosamarTleebis saqmianoba, ZiriTadad, 
daxmarebis gaweviT Semoifargleba, sadac saboloo gadawyvetilebis 
miRebaze pasuxismgeblobas umeteswilad uvadod ganwesebuli 
mosamarTleebi iReben, rogorc personaluri damoukideblobis ufro 
maRali standartiT mosargebleni. aqedan gamomdinare, rodesac saqme 
gamosacdeli vadiT daniSnuli mosamarTleebis Sefasebas exeba, ganmwe-
sebeli organos mxridan sakuTari diskreciuli uflebamosilebis obi-
eqturad gamoyenebis donec maRalia.  

gamosacdeli vadiT daniSnuli mosamarTlisaTvis damatebiTi garan-
tiaa mosamarTlis gaTavisuflebis procesSi aRmasrulebeli xelisu-
flebis nacvlad sasamarTlo xelisuflebis absoluturi kontroli29 
da, aseve, Tanamdebobidan gaTavisuflebis Sesaxeb gadawyvetilebis sa-

27	 komisiam sakuTari argumentebis Camoyalibebisas gaiTvaliswina germaniis feder-
aluri sakonstitucio sasamarTlos msjeloba da samarTlebrivi aqtebis Sesabamisi 
normebis interpretireba, man aseve gaiTvaliswina marTlmsajulebis federaluri 
sasamarTlos mier imave saqmeze 1995 wlis 14 ivliss miRebuli gadawyvetileba.

28	 stiringeri germaniis winaaRmdeg (Stieringer v. Germany), 1996 wlis 25 noemberi, me-
3(6) punqti. 

29	 droebiT an gamosacdeli vadiT mosamarTlis ganwesebasTan dakavSirebiT Sot-
landiis umaRlesi sasamarTlos saapelacio sasamarTlom daadgina, rom adamia-
nis uflebaTa evropuli konvenciis me-6 muxlis pirveli punqtiT garantirebuli 
samarTliani sasamarTlos ufleba damoukidebeli sasamarTlos mier ar iyo ganx-
orcielebuli droebiT (erTi wlis vadiT) ganwesebuli mosamarTlis mier ganxor-
cielebuli sisxlis samarTlis samarTalwarmoebisas, romlis xelaxali ganweseba 
damokidebuli iyo aRmasrulebeli xelisuflebis nebaze _ starsi raqstonis wi-
naaRmdeg (Starrs v. Ruxton), 1999 wlis 11 noemberi. 
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samarTlo wesiT gadasinjvis SesaZlebloba,30 rac germaniis kanonmde-
blobiT aseve dakmayofilebulia.31 

amdenad, germaniis sistemis Sesabamisad, gamosacdeli vadiT daniS-
nuli mosamarTleebis saqmis ganxilvaSi monawileoba emsaxureba, erTi 
mxriv, wvrTnas (trenings) da saboloo SerCevas uvadod ganwesebisT-
vis, meore mxriv, sasamarTlo sistemisaTvis sargeblis micemas maT 
mier Sesrulebuli samuSaos gamo. isini, Tavis mxriv, samarTlebrivi 
ganaTlebiTa da swavlebiT iReben zogad kvalifikacias samosamarTlo 
funqciebis gansaxorcieleblad.32 amasTan, gamosacdeli vadiT daniSnu-
li mosamarTleebi samosamarTlo uflebamosilebis ganxorcielebisas 
sargebloben obieqturi damoukideblobis sruli garantiiT, miuxeda-
vad imisa, rom isini sami wlis ganmavlobaSi gaTavisuflebis safrTxis 
winaSe arian. Sesabamisad, evropulma komisiam daadgina, rom aseTi ga-
mocdileba demokratiul sazogadoebaSi sasamarTlosadmi ndobaze se-
riozul gavlenas ar axdens.33 

3.2. saqarTvelo

saqarTvelos konstituciaSi gamosacdeli vadis Sesaxeb Canaweri 
2010 wels gaCnda. konstituciis 86-e muxlis meore punqtis Tanaxmad, 
mosamarTle Tanamdebobaze ganwesdeba uvadod, kanoniT dadgenili asa-
kis miRwevamde. mosamarTlis uvadod ganwesebamde kanoniT SeiZleba 
gaTvaliswinebul iqnes mosamarTlis ganweseba gansazRvruli vadiT, 
magram ara umetes 3 wlisa. es norma 2013 wlidan amoqmedda34 da kidev 
ufro ganivrco da dazustda saqarTvelos organuli kanoniT „saerTo 
sasamarTloebis Sesaxeb“. organuli kanonis 36-e muxlis me-41  punqtis 
Tanaxmad, saapelacio da raionuli (saqalaqo) sasamarTloebis mosamar-
Tle Tanamdebobaze ganwesdeba 3 wlis vadiT, am vadis gasvlis Semdeg 

30	 stiringeri germaniis winaaRmdeg (Stieringer v. Germany), 1996 wlis 25 noemberi. 
31	 veneciis komisiis daskvna „yofili iugoslaviis respublikis makedoniis“ sa-

samarTlo sistemis reformis Sesaxeb sakonstitucio kanonproeqtis Sesaxeb, CDL-
AD(2005)038, miRebulia veneciis komisiis 64-e plenarul sxdomaze (venecia 21-22 
oqtomberi, 2005), 24-e punqti.  

32	 stiringeri germaniis winaaRmdeg (Stieringer v. Germany), 1996 wlis 25 noemberi.
33	 iqve.
34	 veneciis komisiis daskvna sakonstitucio kanonproeqtis Sesaxeb saqarTvelos kon-

stituciaSi Sesworebebisa da cvlilebebis SetanasTan dakavSirebiT, CDL(2010)028, 
miRebulia veneciis komisiis mier mis 84-e plenarul sesiaze (venecia, 15-16 oq-
tomberi, 2010), 90-e da 91-e punqtebi, romlebSic veneciis komisiam Tavis saboloo 
daskvnaSi rekomendacia gauwia gamosacdeli vadis SemoRebis Sesaxeb debulebis 
amoRebas, Tumca, miuxedavad amisa, gamosacdeli vada mainc darCa konstituciaSi.
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mosamarTle Tanamdebobaze uvadod ganwesdeba iusticiis umaRlesi 
sabWos gadawyvetilebiT Sefasebis Sedegebis analizis safuZvelze. 

SedarebiT axali sasamarTlo sistemis mqone qveynebSi upirvelesi 
aucilebloba imis dadgenaa, SeuZlia Tu ara mosamarTles Tavisi fun-
qciebis efeqtianad ganxorcieleba am Tanamdebobaze uvadod daniSv-
namde. rogorc aRiniSna, es unda ganxorcieldes Sesabamisi SezRud-
vebisa da garantiebis uzrunvelyofis farglebSi. 

saqarTvelos kanonmdeblobaSi ganxorcielebuli cvlilebidan 
Cans, rom is iyenebs ara termins „gamosacdeli vadiT“, aramed „gansaz-
Rvruli vadiT“ ganwesebas. Tumca Tavisi SinaarsiT aSkaraa, rom saqme 
exeba gamosacdeli vadiT ganwesebas.35 

SeiZleba imis mtkiceba, rom terminologiuri dauzustebloba ar 
qmnis gaugebrobas, vinaidan is Tavisi arsiT gamosacdel vadas gu-
lisxmobs. Cndeba kiTxva: Tu saqme gamosacdel vadas exeba, ratom ar 
aris  gamosacdeli vadis SemoRebis aRiarebuli mizani gansazRvru-
li sakanonmdeblo iniciativis wardgenis dros rogorc saqarTvelos 
konstituciaSi, ise saerTo sasamarTloebis Sesaxeb saqarTvelos or-
ganul kanonSi cvlilebis Setanis Sesaxeb kanonproeqtebis ganmarte-
biT baraTebSi.36 kerZod, es mizania axali mosamarTleebis profesiuli 
kvalifikaciis amaRleba da wvrTna.

Sesabamisad, terminologiuri dauzustebloba da SemoRebuli in-
stitutis  miznis  ararseboba qmnis im gaugebrobas, rac dRes moq-
medi kanonmdeblobis ganmartebisas  da praqtikaSi ganxorcielebisas 
gvxvdeba. amdenad, normis farTo ganmartebis safuZvelze SezRudu-
li (gamosacdeli) vada exeba rogorc moqmed, ise axalganwesebul 
mosamarTleebs.37 maTi ganweseba xdeba orive instanciis sasamarTloSi. 
Sesabamisad, isini saqmeebs ixilaven rogorc erTpirovnulad, ise ko-
legiurad, kanonmdeblobiT dadgenili SezRudvis gareSe.38 aRsaniS-
navia, rom erT-erTi aseTi SezRudvis Sesaxeb debuleba ganisazRvra 

35	 gansazRvruli vadiT ganwesebas isedac kargad icnobda saqarTvelos kanonmdeblo-
ba, rodesac is mosamarTleTa aTwlian ganwesebas iTvaliswinebda.

36	 gansazRvruli (gamosacdeli) vadis SemoRebasTan dakavSirebiT ganmarteba (mizani) 
ar aris aRniSnuli arc „saqarTvelos konstituciaSi cvlilebebisa da damatebebis 
Setanis Taobaze“ kanonproeqtis ganmartebiT baraTSi da arc „saerTo sasamarT-
loebis Sesaxeb“ saqarTvelos organuli kanonis proeqtis ganmartebiT baraTSi. 
ix. [http://www.parliament.ge]; aseve [https://matsne.gov.ge].

37	 2013 wlidan dRemde 46 gamosacdeli vadiT daniSnuli mosamarTlea, aqedan yo-
fili mosamarTlea 28 da axalganwesebuli _ 18. maTi raodenoba sakmaod gaizrdeba 
2015-2017 wlebisaTvis, moqmedi mosamarTleebis aTwliani uflebamosilebis vadis 
amowurvis gamo.  

38	 ZiriTadad, maTzea gadatanili saboloo gadawyvetilebebis miRebis pasuxismge-
bloba yvela kategoriis saqmeze.
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„saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanonis pro-
eqtiT, kerZod, sasamarTlos Tavmjdomaris Tanamdebobis SezRudva 
Tanamdebobaze 3 wlis vadiT ganwesebuli mosamarTlisaTvis.39  

im dros, rodesac gamosacdeli vadiT daniSnuli mosamarTlis 
uflebamosileba mTeli sami wlis ganmavlobaSi kiTxvis niSnis qveS 
dgas, saqarTvelos kanonmdeblobiT misTvis calke ar aris gansaz-
Rvruli damatebiTi SezRudvebi Tu garantiebi, rac misi personal-
uri damoukideblobis dabal xarisxs daabalansebda, rogoricaa: gansx-
vaveba axaldaniSnul mosamarTlesa da moqmed mosamarTleebs Soris,40 
sasamarTlo instanciis, kolegiisa Tu palatis SemadgenlobaSi maTi 
raodenobisa41 da saboloo gadawyvetilebis miRebaSi pasuxismgeblobis 
gansazRvra (sul cota, gamosacdeli vadiT ganwesebis garkveuli pe-
riodis ganmavlobaSi). es imas niSnavs, rom TiTqmis yvela im SezRudv-
asa da garantias, rac germaniis kanonmdeblobiTa da precedentuli 
samarTliT aris gansazRvruli gamosacdeli vadiT daniSnuli mosamar-
TlisaTvis, saqarTvelos kanonmdebloba ar iTvaliswinebs. 

saqarTvelos sasamarTlo sistemisaTvis gansazRvruli (gamosacde-
li) vadiT daniSnuli mosamarTleebis sakiTxi gansakuTrebiT probl-
emuri gaxdeba 2015-2017 wlebSi, rodesac vakanturi Tanamdebobebis 
Sevsebis mizniT gamosacdeli vadiT daniSnuli mosamarTleebis raode-
noba mniSvnelovnad gaizrdeba.42 es imas niSnavs, rom 2017 wlisaTvis 
saqarTvelos saerTo sasamarTloebis mosamarTleebis 60-70% gamo-
sacdeli vadiT daniSnuli mosamarTleebi iqnebian. am pirobebSi gamo-
sacdeli vadiT daniSnuli mosamarTleebisaTvis damatebiTi garan-
tiebisa da SezRudvebis SemuSavebis SemTxvevaSic ki, rTuli gaxdeba 

39	 „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organul kanonSi cvlilebis Seta-
nis Taobaze saqarTvelos organuli kanonis proeqti, momzadebuli saqarTvelos 
iusticiis saministros mier. marTlmsajulebis reformis mesame talRis farg-
lebSi momzadebuli sakanonmdeblo aqtebis paketidan, romelic am etapisTvis ganx-
ilvis procesSia.

40 maT, magaliTad, aTi an ocwliani samosamarTlo uflebamosilebis ganxorcielebis 
gamocdileba aqvT.  

41	 veneciis komisiam sakuTar daskvnaSi uaryofiTad Seafasa gamosacdeli vadiT gan-
wesebuli mosamarTlis sasamarTlos Tavmjdomared yofnis sakiTxi da aRiniSna, 
rom es araswor signals iZleva sazogadoebaSi mosamarTlis Seucvlelobis kon-
stituciuri principis mniSvnelobidan gamomdinare _ veneciis komisiisa da ev-
ropis sabWos adamianis uflebebisa da samarTlis uzenaesobis generaluri di-
reqtoratis (DGI), adamianis uflebebis direqtoratis (DHR) erToblivi daskvna 
saerTo sasamarTloebis Sesaxeb saqarTvelos organul kanonSi cvlilebis Setanis 
Sesaxeb kanonproeqtis Taobaze, CDL-AD(2014)031, miRebulia veneciis komisiis mier 
me-100 plenarul sesiaze (venecia, 10-11 oqtomberi, 2014), 33-e punqti. 

42	 kerZod, 2015 wels uflebamosilebis aTwliani vada ewureba 28 mosamarTles, 2016 
wels _ 55 mosamarTles, xolo 2017 wels _ 44 mosamarTles.
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maTi praqtikaSi ganxorcieleba, mag., rogoricaa sasamarTlos Tavmj-
domaris,  kolegiisa Tu palatis Tavmjdomaris Tanamdebobis SezRud-
va gamosacdeli vadiT daniSnuli mosamarTlisaTvis, rac, Sesabamisad, 
demokratiul sazogadoebaSi sasamarTlosadmi ndobaze seriozul gav-
lenas moaxdens.43 

miuxedavad imisa, rom saqarTvelos kanonmdeblobis Sesabamisad, 
mosamarTled ganweseba da gaTavisufleba mindobili aqvs iusticiis 
umaRles sabWos, romelic damoukidebeli organoa rogorc aRmasrule-
beli, ise saparlamento xelisuflebisagan, gamosacdeli vadiT daniS-
nuli mosamarTlis raodenobis zrda mraval kiTxvis niSans gaaCens maT 
sandoobasTan dakavSirebiT. normis farTod ganmartebis pirobebSi verc 
mosamarTleTa Sefasebis sistema iqneba garanti imisa, rom is Sesabamiso-
baSi mova mosamarTlis damoukideblobasTan. am or mizans Soris arCev-
anis gakeTebis SemTxvevaSi, upiratesoba mosamarTlis damoukideblobas 
unda mieniWos.44 aRniSnuli problemis dasaZlevad verc gamosacdeli 
vadiT daniSnuli mosamarTlisaTvis samosamarTlo uflebamosilebis 
Sewyvetis Sesaxeb gadawyvetilebis gasaCivreba iqneba efeqtiani.      

amdenad, sakiTxi kompleqsur da grZelvadian Seswavlas moiTxovs, 
sadac gaTvaliswinebul unda iqnes gamosacdeli vadiT daniSnuli 
mosamarTlis Sesabamisi SezRudvebi da garantiebi, aseve, gardamava-
li periodisaTvis sistemaSi garduvali problemebi. aseTi detalebis 
daregulirebis ZiriTadi idea aris im faqtorTa gamoricxva, ramac 
SeiZleba safrTxe Seuqmnas mosamarTleebis samosamarTlo ufle-
bamosilebis usafrTxoebas da, Sesabamisad, mis damoukideblobas. 

4. daskvna

miuxedavad imisa, rom droebiTi mosamarTleebis daniSvnis SesaZle-
bloba arsebobs da garkveul SemTxvevebSi daSvebulia saerTaSoriso 
aqtebiT,  arc a priori imis mtkiceba SeiZleba, rom is ar akmayofilebs 
evropuli konvenciiT garantirebul damoukidebeli sasamarTlos 
moTxovnebs, mTavaria, rogorc normatiuli debulebebiT, ise maTi 
ganmartebisas gaTvaliswinebuli iyos is aucilebeli moTxovnebi, 

43	 BVerfGE 4, 331, 1955 wlis 9 noemberi, 47-e-49-e punqtebi da BVerfGE 14, 156, 1962 
wlis 3 ivlisi,  me-12 punqti, sadac aRniSnulia, rom Tanamdebobidan gaTavisu-
flebis safrTxis qveS myofi mosamarTle sakuTar profesiul damoukideblobaSi 
SezRudulia da aseve, undoblobas iwvevs sazogadoebaSi.

44	 veneciis komisiis daskvna „yofili iugoslaviis respublikis _ makedoniis“ sa-
samarTlo sistemis reformis Sesaxeb konstituciuri kanonproeqtis Sesaxeb, CDL-
AD(2005)038, miRebulia veneciis komisiis 64-e plenarul sxdomaze (venecia,  21-22 
oqtomberi, 2005), 29-e punqti.
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rac SesabamisobaSi iqneba mosamarTlis uflebamosilebis vadis us-
afrTxoebasa da, Sesabamisad, mis damoukideblobasTan. 

mosamarTleTa gamosacdeli vadiT ganwesebis Sesaxeb saqarT-
velos kanonmdeblobaSi  gaTvaliswinebuli mosamarTleTa „gansaz-
Rvruli“ vadiT ganweseba Tavisi SinaarsiT exeba gamosacdel vadas. 
winaaRmdeg SemTxvevaSi aseTi xanmokle „gansazRvruli“ vadiT 
mosamarTleTa ganweseba Tavidanve gamarTlebuli ar iqneba adamia-
nis uflebaTa evropuli konvenciis me-6(1) muxliT.45 

rac Seexeba arsebuli formulirebiT gamosacdeli vadis gaT-
valiswinebas qarTul kanonmdeblobaSi, is farTo interpretaciis 
saSualebas iZleva, gansakuTrebiT ki aRniSnuli institutis Se-
moRebis miznis ararsebobis pirobebSi. is ar Seesabameba germaniis 
kanonmdeblobiT dadgenil gamosacdeli vadis Sesaxeb debulebebs 
da arc saerTaSoriso aqtebiT dadgenil standartebs, romelTa 
mizani axaldaniSnuli mosamarTleebis kvalifikaciis amaRleba da 
wvrTnaa, mosamarTlis uflebamosilebis usafrTxoebisa da, Sesabam-
isad, misi damoukideblobis dacvis farglebSi.

miuxedavad imisa, rom saqarTvelos kanonmdebloba iTvaliswinebs 
gamosacdeli vadiT daniSnuli mosamarTlis uvadod ardaniSvnis 
Sesaxeb miRebuli gadawyvetilebis gasaCivrebis SesaZleblobas da 
mTel am procesSi mxolod sasamarTlo da ara aRmasrulebeli xe-
lisuflebis CarTvas, regulirebis miRma darCenilia aranakleb 
mniSvnelovani sakiTxebi.  

amdenad, mosamarTleTa gamosacdeli vadiT ganwesebis arsebobis 
SemTxvevaSi, optimaluri sakanonmdeblo regulaciis mizniT, mizan-
Sewonilia, gaTvaliswinebul iqnes iseTi sakiTxebis momwesrigebeli 
normebi, rogoricaa: gansxvaveba axaldaniSnul mosamarTlesa da mo-
qmed mosamarTleebs Soris, gamosacdeli vadiT daniSnuli mosamar-
Tlis monawileoba samarTalwarmoebis  procesSi, sasamarTlo in-
stanciis, kolegiisa Tu palatis SemadgenlobaSi maTi raodenobisa 
da saboloo gadawyvtilebis miRebaSi pasuxismgeblobis gansazRvra 
(sul cota, gamosacdeli vadiT ganwesebis garkveuli periodis gan-
mavlobaSi da garkveuli kategoriis saqmeebTan dakavSirebiT).

45 	 D.J. Harris, M. O’Boyle, E.P. Bates, C.M. Buckley, Law of the European Convention on Human 
Rights, third ed. Oxford University Press 2014, 448. 
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mdgomareoba saqarTveloSi
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1. Sesavali

saqarTveloSi ukanaskneli wlebis ganmavlobaSi mniSvnelovani samuS-
ao Sesrulda bavSvis uflebebis maregulirebeli kanonmdeblobis Se-
muSavebisa da srulyofis TvalsazrisiT. es kanonmdebloba Sesabamisad 
aisaxa sasamarTlo da administraciul praqtikaSi. miuxedavad imisa, 
rom saqarTveloSi bavSvis uflebebis maregulirebeli normatiuli 
bazis nawili adekvaturad pasuxobs arsebul gamowvevebs, jer kidev 
aris mravali sakiTxi, romlebic arasakmarisad efeqtianad wesrigdeba 
kanonmdeblobiT.

udavoa, rom bavSvis uflebebi mraval sakiTxs moicavs da am naS-
romSi maTi yovelmxrivi ganxilva, da amis mcdelobac ki, SeuZlebeli 
amocanaa. amitom naSromSi yuradReba gamaxvildeba Svilad ayvanasa da 
masTan dakavSirebul samarTlebriv institutebze.  

marTalia, ramdenime wlis win saqarTveloSi miiRes kanonmdebloba, 
romelic miznad isaxavda Svilad ayvanis institutis Semdgom ganvi-
Tarebas, ukanaskneli wlebis gamocdilebam naTeli mohfina imas, rom 
kanonmdebloba saWiroebs srulyofas, raTa maqsimalurad iyos uzrun-
velyofili bavSvis uflebebis dacva am sferoSi. bolo wlebma dagva-
naxva, rom saqarTveloSi Svilad ayvanis sistemis gamarTuli funq-
cionirebisaTvis sasurvelia sxva saxelmwifoebis saukeTeso praqtikis 
gaziareba.

Svilad ayvanasTan dakavSirebuli mravali sakiTxis axlebu-
rad, efeqtianad mosawesrigeblad 2011-2013 wlebSi funqcionirebda  
sxvadasxva saxelmwifo uwyebis warmomadgenlebisagan Semdgari samuSao 
jgufi,1 romlis mizani iyo moqmedi kanonmdeblobisa da praqtikis ana-
lizi da qveyanaSi iseTi normatiuli bazis Seqmna, romelic saTanadod 
moawesrigebda Svilad ayvanis instituts saqarTveloSi, Sesabamisi 
iqneboda bavSvis saukeTeso interesebis principisa da gaiziarebda sxva 

1	 jgufis saqmianobis ganmavlobaSi misi koordinirebis pativi me mergo, rogorc 
damoukidebel konsultants. 
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qveynebis kanonmdeblobasa da saukeTeso praqtikas.
amdenad, am naSromis mizania, gaanalizdes saqarTvelos kanonmde-

bloba da praqtika, gamoikveTos is samarTlebrivi problemebi, rom-
lebic wlebis ganmavlobaSi dagrovda, SemuSavdes winadadebebi da 
rekomendaciebi saqarTvelos kanonmdeblobisa da praqtikis gasaum-
jobeseblad. 

naSromSi saqarTvelos kanonmdeblobisa da praqtikis Seswavla da 
Sefaseba moxdeba im saerTaSoriso standartebis safuZvelze, romle-
bic awesrigebs bavSvis uflebebs Svilad ayvanis sferoSi. upirveles 
yovlisa, aq igulisxmeba haagis konvencia bavSvis uflebebis dacvisa da 
saxelmwifoebs Soris Svilad ayvanis sferoSi TanamSromlobis Sesaxeb2 
da bavSvis uflebaTa gaeros konvencia. aseve mxedvelobaSi miiReba 
regionuli saerTaSoriso organizaciebis egidiT miRebuli xelSek-
rulebebi, kerZod, adamianis uflebaTa evropuli konvencia, romlis 
safuZvelzec Camoyalibebulia evropuli sasamarTlos precedentuli 
samarTali.3 

Tumca bavSvis uflebaTa sferoSi Camoyalibebulia mravali saer-
TaSoriso standarti, faqtia, rom bevr sakiTxs es dokumentebi Riad 
tovebs, raTa saxelmwifoebs miscen maTi Sexedulebisamebr reguli-
rebis garkveuli Tavisufleba, am qveynebis samarTlebrivi tradiciebi-
sa da specifikis gaTvaliswinebiT. bavSvTa uflebebis sakiTxebs  
sxvadasxva saxelmwifo gansxvavebulad awesrigebs, rac, Tavis mxriv, 
saintereso da sayuradRebo praqtikas ayalibebs. saxelmwifoTa es 
praqtika mniSvnelovani Rirebulebaa, vinaidan Svilad ayvanis maregu-
lirebeli samarTlebrivi meqanizmi, romelic warmatebuli aRmoCnda 
sxva saxelmwifoSi an saxelmwifoTa jgufSi, SeiZleba aseve warmatebiT 
iyos gamoyenebuli saqarTveloSic.

aqedan gamomdinare, naSromSi, saerTaSoriso standartebis mimox-
ilvasTan  erTad, gamoyenebuli iqneba SedarebiTi analizi, romlis 
Sedegad warmoCndeba sxva saxelmwifoebis saukeTeso praqtika da misi 
transformirebis mizanSewoniloba saqarTveloSi.

am naSromis mizania, mkiTxvelis yuradReba miapyros saqarTveloSi 
Svilad ayvanis mxolod zogierT sakiTxs. sakiTxis mniSvnelobidan da 
sirTulidan gamomdinare, cxadia, naSromSi ver iqneba ganxiluli yve-
la an Tundac didi nawili im sakiTxebisa, romlebic ukavSirdeba saqa-

2	 Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption, 29 May, 
1993.

3	 N. Lowe, An Evalutiation of the Council of Europe’s Legal Instruments in the Field of Family Law, 
Cardiff Law School Research Papers, N2; J. Ferrer i Riba, Principles and Prospects for a European 
System of Child Protection, [www. indret.com].
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rTveloSi Svilad ayvanis problemebs. naSroms bevrad mokrZalebuli 
mizani aqvs, kerZod, mkiTxvelis yuradReba gaamaxvilos mxolod ram-
denime mniSvnelovan sakiTxze, romelTa gareSec Svilad ayvanis siste-
ma efeqtianad ver imoqmedebs qveyanaSi. 

yvela am sakiTxis ganxilva moxdeba rogorc saqarTvelos kanon-
mdeblobis, ise saerTaSoriso dokumentebis safuZvelze dadgenili   
bavSvis saukeTeso interesebis principis gaTvaliswinebiT.

2. bavSvis uflebebTan dakavSirebuli zogadi mdgomareoba 

bavSvis uflebebis dacvis sferoSi erT-erTi mniSvnelovani prob-
lemaa saqarTvelos kanonmdeblobis araswori interpretireba, rac 
gamowveulia arsebuli normatiuli bazis zogadi da, zogierT SemTx-
vevaSi, bundovani debulebebiT. amitom, saqarTvelos kanonmdeblobisa 
da praqtikis saerTaSoriso standartebTan SesabamisobaSi moyvanis 
mizniT, aucilebelia, saqarTveloSi moqmedi mravali instituti da-
zustdes, raTa Tavidan iqnes acilebuli sakanonmdeblo bazis araTan-
mimdevruli interpretireba am sferoSi momuSave adamianebis, maT So-
ris mosamarTleebisa da socialuri muSakebis mxridan. 

gansakuTrebuli mniSvneloba eniWeba iseTi samarTlebrivi prin-
cipis dazustebasa da obieqtivizacias, rogoricaa bavSvis saukeTeso 
interesebis dacva. marTalia, es principi farTod aris damkvidrebu-
li rogorc saerTaSoriso dokumentebSi, maT Soris bavSvis uflebebis 
gaeros konvenciaSi, ise saqarTvelos kanonmdeblobaSi, maT Soris 
samoqalaqo kodeqsSi, magram praqtikaSi misi ganmarteba xdeba metis-
metad Tavisuflad da arcTu iSviaTad zustad bavSvis interesebis 
sazianod. amitomac aucilebelia, moxdes am principis obieqtivizacia, 
dazusteba, ris Sedegadac Tavidan iqneba acilebuli mcdari adminis-
traciuli Tu sasamarTlo gadawyvetilebebi.

rogorc kanonmdeblobam da praqtikam cxadyo, kanonmdeblobis 
zogadi da bundovani xasiaTi ar aris erTaderTi problema, romelic 
saqarTveloSi arsebobs bavSvis uflebebis dacvis TvalsazrisiT. dRes 
moqmedi specialuri kanonmdebloba emxroba bavSvis uflebebis damd-
geni samarTlebrivi normebis minimalistur detalizacias. aseTi mid-
goma SeiZleba gamarTlebuli iyos im SemTxvevaSi, Tu Camoyalibebu-
lia myari samarTlebrivi praqtika, sistema kargad aris gamarTuli da 
efeqtianad funqcionirebs masSi Semavali yvela samarTlebrivi insti-
tuti. saqarTveloSi arsebuli mdgomareobis analizi adasturebs, rom 
aucilebelia bavSvis uflebebis sferoSi moqmedi mravali institutis 
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funqcionirebis meqanizmis ufro detalurad Camoyalibeba. 
saqarTvelos kanonmdebloba zogierT SemTxvevaSi saerTod ar iT-

valiswinebs iseTi institutebis arsebobas, romlebic bavSvis ufle-
bebis dacvis sistemis cine qua non aris. amis mravali magaliTi SeiZleba 
iqnes moyvanili. erT-erTia Svilad ayvanis Semdgomi monitoringi, rac 
saqarTveloSi Svilad ayvanis SemTxvevaSi, ubralod, ar xdeboda sa-
Tanado sakanonmdeblo bazis ararsebobis gamo, maSin, rodesac ucxo 
qveynebis absolutur umravlesobaSi aseTi institutis arsebobas 
udidesi mniSvneloba eniWeba Svilad ayvanis procesis warmatebiT das-
rulebisaTvis.   

Svilad ayvanis sistemis efeqtianad asamoqmedeblad 2009 wlis mi-
wuruls miRebul iqna kanoni Svilad ayvanisa da mindobiT aRzrdis 
Sesaxeb,4 xolo 2010 wels miiRes Sesabamisi kanonqvemdebare aqtebi, maT 
Soris Svilad ayvanis procedurebisa da formebis damtkicebis Sesaxeb.

saqarTveloSi Svilad ayvanasTan dakavSirebiT ZiriTadi praqtiku-
li problema is disbalansia, romelic arsebobs mSvilebelTa da gasaS-
vilebel bavSvTa raodenobas Soris. bolo monacemebiT, mSvileblebad 
daregistrirebulia daaxloebiT 3000 ojaxi (piri), xolo yovelwliu-
rad Svildeba 200-220 bavSvi. es niSnavs, rom dRes daregistrirebulma 
pirma SeiZleba bavSvi aiyvanos wlebis (SeiZleba aTwleulis) Semdeg, 
rac yovelgvar gonivrul zRvars scdeba, Svilis ayvanis sistemis 
paralizebis tolfasia da, zogadad, sistemis warmatebul funqcioni-
rebas eWvqveS ayenebs. 

idealur mdgomareobaSi gasaSvilebeli bavSvebis raodenoba unda 
Seesabamebodes Svilebis ayvanis msurveli pirebis raodenobas an ax-
los iyos masTan. 

problema isaa, rom dRes saqarTveloSi Zalian iolia mSvileblad 
daregistrireba, kerZod, dawesebulia minimaluri moTxovnebi. sxva 
qveynebis msgavsad, unda gamkacrdes daregistrirebisaTvis dadgenili 
moTxovnebi (maT Soris, unda dazustdes samarTlebrivi da fsiqoso-
cialuri moTxovnebi) da, amasTanave, unda dawesdes mSobelTa mosamza-
debeli kursi, rac, sabolood, isev bavSvis interesebs pasuxobs.

vinaidan saqarTveloSi arsebobs metismetad dabali moTxovnebi  
mSvileblad dasaregistrireblad, es zrdis im pirTa wres, romlebsac 
SeuZliaT mimarTon Sesabamis saxelmwifo dawesebulebebas Svilis ay-
vanis mizniT, Tumca realurad bevr maTgans ar aqvs unari an SesaZle-
bloba, saTanadod aRzardon bavSvi.

seriozuli problemaa saxelmwifo mzrunvelobis qveS myofi bavS-

4	 2009 wlis 18 dekemberi.
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vebi, romlebsac hyavT mSoblebi. es ukanasknelni ver axerxeben (mag., 
imyofebian ucxoeTSi) an ar surT izrunon sakuTar Svilebze, Tumca, 
amavdroulad, ar iZlevian maTi gaSvilebis Tanxmobas. aseT situaciaSi 
bavSvebis aRzrdas uzrunvelyofs saxelmwifo (mag., mindobiT aRzrdis 
Tu ojaxuri tipis bavSvTa saxlSi moTavsebis gziT). 

ucxouri gamocdilebiT, aseT mdgomareobaSi saxelmwifo cdi-
lobs, daexmaros mSobels, raTa moxdes ojaxis gaerTianeba (maT So-
ris, SeiZleba, materialuri daxmareba aRmouCinos mSobels), magram Tu 
uflebamosilma saxelmwifo organom daaskvna, rom mSobels ar surs 
izrunos bavSvze (an Tavs aridebs amas), sasamarTlo wesiT mSobels 
unda CamoerTvas mSoblis ufleba da bavSvi gaSvildes.  

saxelmwifos interesebSia, daculi iyos balansi gasaSvilebeli 
bavSvebis raodenobasa da Svilis ayvanis msurvel pirebs Soris; saxelm-
wifom unda izrunos, Svilad ayvanis sistema Camoyalibdes imgvarad, 
rom dakmayofildes bavSvis saukeTeso interesebi da es sistema dacu-
li iyos korufciuli, arajansaRi praqtikisagan. amitom unda Seiqmnas 
Svilad ayvanis sistema, romelic bavSvis saukeTeso interesebis prin-
cipis safuZvelze uzrunvelyofs bavSvis ojaxur garemoSi aRzrdas.

bavSvis saukeTeso interesebi moiTxovs, rom saqarTveloSi Svilad 
ayvana moxdes Svilis ayvanis msurveli iseTi pirebis mier, romlebsac 
aqvT unari da SesaZlebloba, aRzardon bavSvi saTanado fsiqosocial-
uri da materialuri pirobebis dacviT. 

aucilebelia, daculi iyos yvela is piroba, romlebic uzrunve-
lyofs saTanado fsiqosocialuri da materialuri pirobebis dac-
vas. mag., saerTaSoriso praqtikidan gamomdinare, unda dawesdes  
mSvilebelTa asakobrivi SezRudvebi, rac uzrunvelyofs, mSvilebels 
hqondes saTanado fizikuri SesaZlebloba bavSvis aRsazrdelad (mag., 
minimaluri da maqsimaluri zRvari, asakobrivi sxvaoba).  

3. Svilad ayvanis sferoSi arsebuli problemebi da maTi mogvarebis 
gzebi

3.1. kerZo gaSvileba

erT-erTi yvelaze didi problema, romelic gamoikveTa am sferoSi, 
aris kerZo gaSvileba. kerZo gaSvileba ara mxolod problemuria bavS-
vis uflebebis dacvis TvalsazrisiT, aramed aseve, zogadad, Svilad 
ayvanis sistemis efeqtiani funqcionirebisaTvis. 

problema isaa, rom kerZo gaSvileba (Svilis ayvanis msurvel pir-
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sa da Svilis gaSvilebis msurvel pirs Soris pirdapiri molaparakeba 
bavSvis gaSvilebis Sesaxeb) Seicavs Zalian did risks, aseTi gaSvileba 
moxdes anazRaurebis an mSobelze zewolis Sedegad da, sabolood, 
bavSvis saukeTeso interesebis sazianod.

dRes moqmedi Svilad ayvanisa da mindobiT aRzrdis Sesaxeb kanonis 
me-17 muxli iTvaliswinebs Svilad ayvanis upirates uflebas, rode-
sac gamSvilebeli da mSvilebeli erToblivi gancxadebiT mimarTaven 
socialuri momsaxurebis saagentos bavSvis Svilad ayvanis Sesaxeb. ka-
noniT dadgenili gamartivebuli procedura qmnis Zalian did cdune-
bas imisaTvis, rom pirebi dasTanxmdnen mankier praqtikas.  

problemaa aseve is, rom Zalian rTuli da TiTqmis SeuZlebelia 
anazRaurebis sanacvlod bavSvis gaSvilebis saqmis gamoZieba, rasac 
adasturebs saqarTvelos praqtikac. 

bavSvis uflebebis dacvisa da saxelmwifoebs Soris Svilad ayvanis 
sferoSi TanamSromlobis Sesaxeb haagis konvenciis suliskveTeba ewi-
naaRmdegeba saerTaSoriso kerZo gaSvilebas.

saxelmwifoebis praqtikis gaTvaliswinebiT, sasurvelia, rom saqa-
rTveloSi aikrZalos kerZo gaSvileba. Tumca metismeti kategori-
uloba SeiZleba sawinaaRmdego efeqtis momtani iyos. saxelmwifoebis 
gamocdilebidan gamomdinare, sakmarisi safuZvelia mtkicebisaTvis, 
rom bavSvis interesebs Seesabameba iseTi kerZo gaSvileba, romelic 
xdeba naTesavebs Soris. cxadia, Tu biologiur mSoblebs surT bavSvis 
gaSvileba, bavSvis saukeTeso interesebSia, rom is moxvdes naTesavTan, 
romelsac aqvs mravali upiratesoba ucxo mSvilebelTan SedarebiT.

cxadia, naTesavebs Soris kerZo gaSvilebis sistemam unda daakmayo-
filos garkveuli moTxovnebi. aucilebelia, socialurma samsaxurma 
Seiswavlos naTesavis ojaxuri mdgomareoba da misces kerZo gaSvilebis 
nebarTva mxolod maSin, rodesac darwmundeba, rom aseTi gaSvileba 
bavSvis saukeTeso interesebSia.  

naTesavebs Soris kerZo gaSvilebis SemTxvevaSi mSvilebelma unda 
daakmayofilos yvela is moTxovna, romelic dawesebulia Svilis ay-
vanis msurveli pirisaTvis (samarTlebrivi, samedicino, fsiqosocial-
uri, materialuri, finansuri).

3.2. Tavsebadobis sistema

miuxedavad imisa, rom mraval saxelmwifoSi myarad aris damkvidre-
buli bavSvisaTvis saukeTeso mSvileblebis SerCevis praqtika, saqa-
rTvelos kanonmdebloba ar iTvaliswinebs am princips, kerZod, saqa-
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rTveloSi bavSvisaTvis mSoblebis SerCeva xdeba rigiTobis principis 
mkacri dacviT.5 amitom gasaumjobesebelia Tavsebadobis (matching) dad-
genis sistema, rac uzrunvelyofs iseTi mSoblebis SerCevas, romlebic 
bavSvis interesebs yvelaze ukeTesad pasuxoben. haagis konvenciiTa da 
ucxo qveynebis praqtikiT, eqspertTa jgufi, romlis funqciac aris 
Tavsebadobis dadgena, dakompleqtebuli unda iyos fsiqosocialuri 
sferos specialistebisagan.  

Tu Tavsebadobas adgens erTi adamiani, romelic ar aris fsiqoso-
cialuri sferos specialisti, maSin Svilad ayvanis sistema ver daak-
mayofilebs haagis konvenciis standartebs. 

Tavsebadobis Sefasebisas erT-erTi kriteriumi SeiZleba iyos  
mSvileblisa da Svilad asayvani bavSvis identuri religiuri kuT-
vnileba da kulturuli tradicia, Tumca es SeiZleba ar iyos gadam-
wyveti faqtori.

3.3. mSoblebisa da bavSvisaTvis konsultaciebis gaweva gaSvilebis 
(Svilad ayvanis) Sesaxeb

saerTaSoriso dokumentebidan, sxva saxelmwifoTa kanonmdeblobidan 
da praqtikidan gamomdinare, saqarTvelos kanonmdeblobaSi unda da-
zustdes mSoblebisa da bavSvisaTvis konsultaciebis gawevis aucile-
bloba gaSvilebis (Svilad ayvanis) Sesaxeb.

pirebs, romelTa Tanxmoba aucilebelia bavSvis gasaSvileblad, 
unda CautardeT saWiro konsultaciebi da isini unda iyvnen in-
formirebulni maTi Tanxmobis Sedegebze, kerZod ki, mohyveba Tu ara 
gaSvilebas samarTlebrivi urTierTobebis Sewyveta bavSvsa da mis bi-
ologiur ojaxs Soris. konsultaciebis gavla da gaSvilebis Sedegebis 
gacnobiereba unda dadasturdes specialuri formiT.

mniSvnelovania, rom, Tu mSoblebs ganzraxuli aqvT, nebayoflobiT 
gaaSvilon bavSvi, maT unda auxsnan, ra saxis daxmareba SeiZleba miiRon 
saxelmwifosagan im SemTxvevaSi, Tu ar gaaSvileben bavSvs. 

bavSvis asakisa da simwifis gaTvaliswinebiT, Svilad ayvanis Ses-
axeb bavSvs unda Cautardes saWiro konsultaciebi da is unda iyos 
informirebuli misi Tanxmobis Sedegebze. 

5	 N. Cantwell, Adoption and Children: A Human Rights Perspective, CommDH/IssuePaper(2011)2, 
Strasbourg, 28 April, 2011, 8.
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3.4. bavSvis Tanxmoba gaSvilebaze da bavSvis azris gaTvaliswineba

bavSvis uflebaTa dacvis sferoSi erT-erT ZiriTadi principi, ro-
melic asaxulia bavSvis uflebaTa gaeros konvenciaSi, aris is, rom 
bavSvi Tavad monawileobdes nebismieri gadawyvetilebis miRebaSi, ro-
melic exeba mas. es principi, romelic sasurvelia, kanonmdeblobiT 
pirdapir iyos dadgenili, aisaxeba gansakuTrebiT iseT garemoebebSi, 
romlebic ukavSirdeba bavSvis gaSvilebas, kerZod ki, bavSvis Tanxmo-
bas Svilad ayvanaze. cxadia, rom bavSvis gaSvileba zogadad an Svilad 
ayvana konkretuli mSvileblebis mier ar unda moxdes, Tu bavSvi ar 
aris Tanaxma amaze. 

gaeros konvencia bavSvis uflebebis Sesaxeb adgens, rom nebismieri 
gadawyvetilebis miRebis procesSi, romelic exeba bavSvs, Tavad bavSv-
ma unda miiRos monawileoba, misi asakisa da simwifis gaTvaliswinebiT. 
haagis konvencia iziarebs gaeros konvenciis suliskveTebas da adgens 
(me-4 muxli), rom bavSvis gaSvilebisas, bavSvis asakisa da simwifis gaT-
valiswinebiT, man unda misces Tanxmoba gaSvilebaze da misi azri unda 
iyos gaTvaliswinebuli. 

miuxedavad imisa, rom saqarTvelo ar aris Svilad ayvanis Sesaxeb 
evropuli konvenciis (ganaxlebuli) monawile,6 mxedvelobaSi misaRe-
bia is standartebi, romlebic am konvenciam daawesa. konvenciis me-5 
muxli adgens, rom aucilebelia bavSvis Tanxmoba Svilad ayvanisaTvis. 
Svilad ayvanisaTvis bavSvis Tanxmobis asaki ganisazRvreba erovnuli 
kanonmdeblobiT da es asaki ar unda aRematebodes 14 wels. evropuli 
konvenciis me-5 muxli ki adgens, rom Tu bavSvs ar miuRwevia kanon-
mdeblobiT dadgenili am asakisaTvis, mxedvelobaSi miiReba misi azri, 
bavSvis simwifis xarisxidan gamomdinare. 

marTalia, gaerosa da haagis konvenciebi ar adgenen konkretul 
asaks, romlis miRwevis SemTxvevaSi bavSvma unda gasces Tanxmoba Svilad 
ayvanaze (evropuli konvencia adgens gaSvilebaze bavSvis TanxmobisaT-
vis mxolod maqsimalur asaks), magram adgenen konkretul kriteriums 
_ bavSvis asaksa da simwifes. saxelmwifoebi Tavad azusteben, ra asaki-
dan unda gasces  bavSvma Tanxmoba Svilad ayvanaze. 

gasaTvaliswinebelia, rom Svilad ayvanis konteqstSi aris ori 
aspeqti: a) Tanxmoba Svilad ayvanaze; b) bavSvis azris gaTvaliswineba 
Svilad ayvanis Sesaxeb. pirveli imperatiulad moiTxovs, rom bavSvi ar 
unda gaSvildes misi Tanxmobis gareSe, meore ki moiTxovs saxelmwifoe-
bisagan, bavSvis azri iqnes mxedvelobaSi miRebuli, Tumca is SeiZleba 

6	 European Convention on the Adoption of Children (Revised), 27 November, 2008.
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ar iyos gadamwyveti mis gaSvilebasTan dakavSirebiT. 
am or aspeqts saxelmwifoebi Tavad gansazRvraven da, rogorc 

wesi, adgenen konkretul asaks, romlis miRwevis Semdeg bavSvis Tanx-
moba aucilebelia mis Svilad asayvanad, Tumca saxelmwifoebis sakmaod 
didi jgufi kanonmdeblobiT iTvaliswinebs ara konkretul asaks, ar-
amed yovel konkretul SemTxvevaSi adgens, aris Tu ara saWiro misi 
Tanxmoba, „bavSvis asakidan da simwifidan gamomdinare“. 

rac Seexeba saxelmwifoebis praqtikas Svilad ayvanaze bavSvis 
Tanxmobas asakTan dakavSirebiT, suraTi sakmaod mravalferovania:

a) 5 weli _ avstria, lixtenStaini;
b) 7 weli _ irlandia, monRoleTi, panama, san-tome da prinsipi;
g)  9 weli _ israeli, vietnami;
d) 10 weli _ albaneTi, angola, somxeTi, azerbaijani, belorusi, 

bosnia da hercegovina, botsvana, CineTi, eritrea, estoneTi, saqarTve-
lo, yazaxeTi, yirgizeTi, laosis saxalxo demokratiuli respublika, 
lesoto, litva, namibia, peru, filipinebi, moldova, rumineTi, ruseTi, 
slovenia, samxreT afrika, Sri-lanka, svazilendi, tajikeTi, yofili 
iugoslaviis respublika makodenia, TurqmeneTi, ukraina, uzbekeTi;

e) 12 weli _ andora, belgia, brazilia, kabo-verde, xorvatia, dania, 
dominikis respublika, el-salvadori, ekvatoruli gvinea, fineTi, sa-
berZneTi, islandia, italia, latvia, meqsika, mikronezia, norvegia, pa-
lau, paragvai, portugalia, samoa, espaneTi, surinami, SvedeTi, vene-
suela;

v) 13 weli _ safrangeTi, poloneTi;
z) 14 weli _ bulgareTi, Cile, germania, gvinea-bisau, ungreTi, ke-

nia, malta, mozambiki;
T) 15 weli _ burkina-faso, kongo, luqsemburgi, mavritania, mona-

ko, koreis respublika, senegali, tailandi;
i) 16 weli _ burundi, kameruni, kot-divuari, gvinea;
k) gaiTvaliswineba bavSvis simwife _ antigua da barbuda, avstra-

lia, belizi, brunei-darusalami, CexeTis respublika, koreis saxalxo 
demokratiuli respublika, dominika, gaiana, iamaika, santa-lusia, 
slovakeTi, Sveicaria, trinidadi da tobago, gaerTianebuli samefo, 
zambia.

rogorc cnobilia, saqarTvelos kanonmdeblobiT dadgenilia 10 
wlis asaki, romlis miRwevis SemTxvevaSi aucilebelia bavSvis Tanx-
moba misi Svilad ayvanisaTvis. ucxo qveynebis praqtikis ganzogadebis 
safuZvelze saqarTvelos kanonmdeblobiT dadgenili asaki gonivru-
lad unda miviCnioT. amasTanave, gasaTvaliswinebelia gamonaklisi, 
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rodesac bavSvi aris 10 wlis, magram aris araqmedunariani, ris gamoc 
is ver iZleva Tanxmobas. aseT SemTxvevaSi Tanxmoba unda ganacxados 
misma kanonierma warmomadgenelma.

amave dros, yuradReba unda gamaxvildes iseT samarTlebriv kat-
egoriaze, rogoricaa bavSvis azris gageba Svilad ayvanisas. marTalia, 
10 wlis miRwevis SemTxvevaSi bavSvis Tanxmoba aucilebelia mis Svilad 
asayvanad, magram es ar niSnavs, rom am asakamde Svilad ayvana SeiZleba 
moxdes bavSvis azris gauTvaliswineblad. saerTaSoriso dokumentebi-
sa da saxelmwifoTa praqtikis Tanaxmad, mxedvelobaSi unda iqnes miRe-
buli im bavSvis azri, romelsac misi Camoyalibeba SeuZlia. 

amdenad, saqarTveloSi im bavSvis gaSvilebis SemTxvevaSi, romelsac 
ar miuRwevia 10 wlis asakisaTvis, misi azri mainc unda iqnes gaT-
valiswinebuli. bavSvis azris mxedvelobaSi miReba ar niSnavs imper-
atiul pirobas, rom bavSvis azri gadamwyveti iqneba, magram bavSvis 
azri woniani argumenti unda iyos im organosaTvis, romelic iRebs 
gadawyvetilebas bavSvis Svilad ayvanis Sesaxeb.

ase rom, saqarTvelos kanonmdeblobiT dadgenili 10 wlis asaki, 
romlis miRwevis Semdeg bavSvma unda gamoxatos Tanxmoba Svilad ay-
vanisaTvis, SeiZleba SenarCundes. amasTanave, kanonmdeblobiT pirda-
pir unda iyos gaTvaliswinebuli bavSvis azris mxedvelobaSi miRebis 
saWiroeba, Tu dadginda, rom simwifis mixedviT mas SeuZlia  Tavisi 
azris Camoyalibeba. 

3.5. mSoblebis Tanxmoba Svilis gaSvilebaze

garda imisa, rom bavSvma unda gasces Tanxmoba Svilad ayvanaze, aseve 
mniSvnelovania, biologiuri mSoblebic Tanaxmani iyvnen bavSvis gaS-
vilebaze. saqarTvelos kanonmdeblobaSi sasurvelia dazustdes de-
buleba, rom Svilad ayvana ver moxdeba, Tu Svilad ayvanaze Tanxmoba 
ar gasca:

a) bavSvis dedam da mamam, an bavSvis sxva kanonierma warmomadgenelma;7 

7	 evropuli sasamarTlos precedentuli samarTlis mixedviT, miuxedavad imisa, 
bavSvi gaCenilia qorwinebis Sedegad an qorwinebis gareSe, Tu dadgenilia ojaxuri 
kavSiri dauqorwinebel mamasa da Svils Soris, mamam unda gasces Tanxmoba Svi-
lis gaSvilebaze. ix. kigani irlandiis winaaRmdeg (Keegan v. Ireland), (26 maisi, 1994), 
kroni niderlandis winaaRmdeg (Kroon v. The Netherlands), (27 oqtomberi, 1994).
germaniis kanonmdeblobiT, romelic 1998 wels Seicvala, biologiurma mSobleb-
ma unda gascen Tanxmoba, miuxedavad imisa, arian isini daqorwinebulebi Tu ara. 
Tu mamam mamobis dasadgenad mimarTa sasamarTlos, man jer mamobis sakiTxi unda 
gadawyvitos.
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b) mSvileblis meuRlem.  
bavSvis Tanxmoba Svilad ayvanaze, rodesac aseTi Tanxmoba aucile-

belia, unda iyos gacemuli neba-surviliT, Sesabamisi samarTlebri-
vi formiT, zepirad Tu werilobiT. miuxedavad imisa, rom mSoblebma 
unda gascen aseTi Tanxmoba, bavSvis interesebis mixedviT, kanonmde-
blobam unda gaiTvaliswinos sagamonakliso SemTxvevebic, rac obieq-
turi aucileblobidan gamomdinareobs. kerZod, dauSvebelia bavSvis 
gaSvileba Sesabamisi Tanxmobis miRebis gareSe, garda SemTxvevebisa, 
rodesac:  

a) ver xerxdeba mSoblebis an sxva kanonieri warmomadgenlebis adg-
ilsamyoflis dadgena, an maT ar aqvT unari, gascen Tanxmoba; 

b) mSoblebs CamorTmeuli aqvT mSoblis ufleba. aseT SemTxvevaSi 
saWiroa mzrunvelis Tanxmoba;8 

g) mSoblebi gardacvlilebi arian;
d) mSoblebis vinaoba ucnobia.
saerTaSoriso praqtikis mixedviT, aseve mniSvnelovania, rom bavS-

vis dabadebidan garkveuli drois ganmavlobaSi dedis mier gacemuli 
Tanxmoba ar iyos iuridiuli Zalis mqone. am TvalsazrisiT, dadgenili 
eqvskviriani vada unda CaiTvalos gonivrulad, Tumca sxva qveynebis 
praqtika gansxvavebulia.9

3.6. mosamzadebeli kursis gavla, rogorc aucilebeli piroba 
mSvileblebisaTvis 

rogorc ukve aRiniSna, saqarTveloSi Svilad ayvanasTan dakavSirebiT 
erT-erTi ZiriTadi problemaa is, rom dawesebulia metismetad dabali 
moTxovnebi mSvileblad dasaregistrireblad. es dabali moTxovnebi 
ganapirobebs Svilis ayvanis msurvel pirTa did raodenobas, romleb-
sac SeiZleba hqondeT gulwrfeli survili, iSvilon bavSvi, magram ar 
iyvnen amisaTvis mzad da ar hqondeT gacnobierebuli is sirTuleebi, 
romelTa winaSec aRmoCndebian Svilis ayvanis SemTxvevaSi. cxadia, aseT 
situaciaSi izrdeba imis albaToba, rom Svilad ayvana warumatebeli 
aRmoCndes, rac ewinaaRmdegeba bavSvis saukeTeso interesebs. 

daaxloebiT 3000 mSvileblidan, romlebic sadReisod daregistri-
rebulia socialuri momsaxurebis saagentos reestrSi,  mSvileblebis 

8	 germaniaSi, roca mSobeli bavSvis mimarT avlens uyuradRebobas, socialuri sam-
saxuri valdebulia, Seatyobinos mas mSoblis uflebis CamorTmevis Sesaxeb. Tu 
sami Tvis ganmavlobaSi araferi Seicvala, mSoblis Tanxmoba aRar iqneba saWiro.

9	 germania _ 8 kvira, dania _ 3 Tve,  norvegia _  2 Tve.
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arc ise umniSvnelo raodenobas SeiZleba bolomde ar hqondeT gac-
nobierebuli Svilis ayvanasTan dakavSirebuli sirTuleebi.

saxelmwifos interesebSia, rom Svilis ayvanis msurveli pirebi, 
romlebic mimarTaven socialuri momsaxurebis saagentos mSvileblad 
dasaregistrireblad, subieqturad mzad iyvnen Svilis asayvanad, mis 
aRsazrdelad da yvela im sirTulesTan gasamklaveblad, rac dakav-
Sirebulia Svilis aRzrdasa da masze zrunvasTan. 

cxadia, rom Svilis ayvana ar unda iyos spontanuri, daufiqrebeli 
da gauazrebeli gadawyvetileba, radgan mcdari gadawyvetileba zia-
nis momtani iqneba rogorc Svilis ayvanis msurveli pirebisaTvis, ise 
gansakuTrebiT saSiSia bavSvisaTvis, romelmac isedac miiRo travma 
biologiur ojaxTan ganSorebis gamo. warumateblad Svilad ayvanis  
SemTxvevaSi amas emateba saagentos fuWad daxarjuli resursi da am 
bavSvis xelaxla sxva mSvilebelTan moTavsebis saWiroeba. 

amitom saxelmwifos valdebulebaa, uzrunvelyos Svilis ayvanis 
msurveli piris absoluturi mzadyofna Svilis ayvanisaTvis da am pirs 
daexmaros imis gacnobierebaSi, ra sirTuleebs SeiZleba waawydes is 
Svilis aRzrdis SemTxvevaSi. 

mravali sakiTxia, romelic unda icodes Svilis ayvanis msurvel-
ma pirma bavSvTan urTierTobaSi. garda imisa, rom Svilis ayvanis 
msurvel pirebs unda SeeZloT, urTierToba daamyaron bavSvTan, maT 
unda SeeZloT gaumklavdnen sirTuleebs im SemTxvevebSi, Tu: bavSvi 
xangrZlivad cxovrobda bavSvTa mzrunvelobis dawesebulebaSi; miRe-
buli aqvs fsiqologiuri travma; gaSvilebis Sedegad dakarga megobre-
bi, romlebTanac erTad izrdeboda bavSvTa saxlSi; warmoCnda bavSvis 
fizikuri da mentaluri problemebi, romlebic ar Cans Svilad ayvanis 
dros. 

amitom, sxva qveynebis praqtikis gaTvaliswinebiT, sasurvelia, 
dawesdes Svilis ayvanis msurveli pirebisaTvis Svilis ayvanis mosamza-
debeli kursis gavlis saWiroeba. aseTi mosamzadebeli kursis gavlis 
mizani iqneba, rom potenciuri mSoblebi kidev erTxel dafiqrdnen 
imaze, SeZleben Tu ara isini Tavad, subieqturad amxela pasuxismge-
blobis Tavis Tavze aRebas. 

sxva qveynebis gamocdileba adasturebs, rom im qveynebSi, sadac 
msgavsi mosamzadebeli kursis gavlaa gaTvaliswinebuli, potenciuri 
mSoblebis 30-40% kursis gavlis Sedegad uars acxadebs, Seitanos sab-
uTebi mSvileblad daregistrirebaze (avstria, SvedeTi, niderlandi, 
dania, estoneTi, poloneTi, axali zelandia). 

cxadia, saxelmwifos mizani is ki ar aris, rom potenciur mSobels 
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gadaafiqrebinos Svilis ayvana, aramed is, rom aseTi kursis gavlis 
Sedegad misces mas SesaZlebloba, gadaamowmos Tavi, SeZlebs Tu ara is, 
gaumklavdes bavSvis aRzrdasTan dakavSirebul problemebs.

iSviaTi ar aris SemTxveva, rodesac Svilis ayvana surs erT-erT 
meuRles, meore ki Tavs ikavebs, ar aris Sinaganad mzad amisaTvis da 
mxolod Tavisi meore naxevris mimarT xaTris gamo Tanxmdeba, aiyvanos 
Svili.

saboloo jamSi, mosamzadebeli kursi im Sedegs moitans, rom Se-
darebiT mcire iqneba faqtebi, rodesac mSvileblebma da naSvilebma 
ver aawyves urTierToba (es gansakuTrebiT mniSvnelovania, Tu naS-
vilebi SedarebiT didi asakisaa), aRar iqneba maT Soris warmoSobili 
konfliqtebi da praqtikulad ver Seiqmneba axali ojaxi, ver Seiqmneba 
iseTi msgavsi urTierToba, romelic aqvT biologiur mSoblebsa da 
Svilebs. es ki saqarTvelos kanonmdeblobiT Svilad ayvanis ZiriTadi 
mizania. aseTi garTulebuli urTierToba, cxadia, ar Seesabameba bavS-
vis saukeTeso interesebs da kidev ufro daamZimebs bavSvis travmas, 
romelic SeiZleba hqondes biologiur mSoblebTan ganSorebis gamo.

mosamzadebeli kursi unda gaiaros orive meuRlem erTdroulad. 
informacia mosamzadebeli kursis gamvleli pirebis Sesaxeb ar unda 
gavrceldes. kursi SeiZleba Catardes rogorc individualurad, ise 
jgufurad, Tumca konfidenciurobis gamo, sasurvelia, is iyos indi-
vidualuri.

mosamzadebeli kursis gavlis Semdeg Svilis ayvanis msurvel pirebs 
SeeZlebaT, Seitanon sabuTebi mSvileblad dasaregistrireblad. 

3.7. mSvileblebisaTvis wayenebuli samarTlebrivi moTxovnebi

saxelmwifoebi gansazRvraven im konkretul kriteriumebs, romlebic 
unda daakmayofilon mSvileblebma, raTa aiyvanon Svili. es kriteri-
umebi dgindeba imis uzrunvelsayofad, rom mSvileblebma daakmayo-
filon bavSvisaTvis saWiro fizikuri, emociuri, socialuri da fi-
nansuri saWiroebebi.  

garda imisa, rom saxelmwifo unda iyos darwmunebuli, Svilis ay-
vanis msurvel pirebs aqvT WeSmariti survili, subieqturad mzad ari-
an, iSvilon bavSvi da acnobiereben Svilis aRzrdis sirTuleebs, am 
pirebs unda hqondeT SesaZlebloba,  saTanadod aRzardon Svili. 

saxelmwifos aqvs diskreciuli ufleba, daawesos iseTi moTxovne-
bi Svilis ayvanis msurveli pirebisaTvis, romlebic pasuxobs bavSvis 
saukeTeso interesebs. saxelmwifoebis absoluturi umravlesoba ad-
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gens mSvilebelTa asakobriv farglebs.
erT-erTi aseTi moTxovna, romelsac mravali saxelmwifo awesebs, 

aris Svilis ayvanis msurveli pirebisaTvis asakobrivi zRvaris dad-
gena. magaliTad, saxelmwifom SeiZleba daawesos maqsimaluri asako-
brivi zRvari, romlis miRwevis Semdeg pirs aRar eqneba Svilis ay-
vanis ufleba. ucxoeTis praqtika adasturebs, rom saxelmwifoTa did 
nawilSi aseTi SezRudva dawesebulia 40-idan 50 wlamde, romlis miRw-
evis Semdeg Svilis ayvanis msurvel pirs ar aqvs Svilis ayvanis ufle-
ba.10 qveyanaSi aseTi SezRudvis daweseba ganpirobebulia ara imiT, rom 
saxelmwifom xelovnurad SezRudos im pirTa raodenoba, romelmac 
SeiZleba aiyvanos Svili, aramed aseTi SezRudva gamomdinareobs bavS-
vis saukeTeso interesebidan. 

bavSvis saukeTeso interesebSia, moxvdes iseT mSoblebTan, romle-
bic fizikurad SeZleben, aRzardon igi, izrunon masze. cxadia, rom 
asakTan erTad adamianis janmrTelobis mdgomareoba uaresdeba, ramac 
SeiZleba xeli SeuSalos mSoblebs, saTanadod izrunon Svilze. 

sakmarisi safuZvelia, rom saqarTvelom gaiziaros sxva qveynebis 
saukeTeso praqtika da daawesos Svilis ayvanisaTvis asakobrivi Sez-
Rudva. arsebuli statistika adasturebs, rom daaxloebiT erTi mesa-
medi adamianebis asaki, romlebic mSvileblebad registrirdebian so-
cialuri momsaxurebis saagentoSi, aRemateba 50 wels. am adamianebis 
didi nawilis motivacia, aiyvanon Svili, aris is, rom Svilebi rode-
sac gaizrdebian, izruneben maTze da mxarSi daudgebian mSoblebs xan-
dazmulobis asakSi.

ra asaki iqneba gonivruli? 
asakobrivi SezRudvis gonivruloba unda ganisazRvros ara subi-

eqturi, aramed obieqturi garemoebiT. gasaTvaliswinebelia, rom mSo-
blebs ekisrebaT valdebuleba, aRzardon Svili da izrunon maTze 
srulwlovanebis miRwevamde. vinaidan saqarTveloSi sicocxlis saSua-
lo statistikuri xangrZlivoba 74 welia, aseve, Tu gaviTvaliswinebT, 
rom saSualo drois xangrZlivoba Svilad ayvanis registraciidan Svi-
lis faqtobriv SeTavazebamde daaxloebiT 5 wels Seadgens, gonivruli 
iqneboda, dawesebuliyo asakobrivi SezRudva ara umetes 50 wlisa.

SesaZlebelia, SezRudva aseve dawesdes Svilis ayvanis msurveli 
pirisa da bavSvis asakobriv sxvaobas Soris. zogierTi saxelmwifo ad-
gens minimalur asakobriv sxvaobas, SedarebiT mcire raodenobis sax-
elmwifoebi ki maqsimalur asakobriv sxvaobas (fineTi, ungreTi). gae-
ros wevri qveynebis monacemebiT Tu vimsjelebT, 72 saxelmwifo adgens 

10	 gamonaklisia ufro didi asaki, mag., portugalia (60 weli).
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minimalur asakobriv sxvaobas, xolo rva maqsimalurs. am 72 saxelm-
wifodan 25 adgens, rogorc minimum, TxuTmetwlian asakobriv sxvao-
bas. 14 qveyana (maT Soris israeli da san-marino) adgens Tvrametwlian 
asakobriv sxvaobas, xolo 15 qveyana adgens ocdaerTwlian asakobriv 
sxvaobas. 

SezRudva aseve SeiZleba dawesdes mSvileblis minimalur asakTan 
mimarTebiT. es ukanaskneli umravles qveyanaSi Seadgens 25 wels.11

zogierTi qveyana adgens, rom erT-erTi meuRle unda iyos, rogorc 
minimum, 25 wlis (espaneTi, germania). zogierTi qveyana gansazRvravs 
orive mSvilebeli meuRlis asaks. mag., luqsemburgi adgens, rom erT-
erTi mSvilebeli meuRle unda iyos 25 wlis, meore ki SeiZleba iyos 
21 wlis, raTa Svilad aiyvanon (msgavsi moTxovnaa germaniaSi). portug-
aliaSi Svilis asayvanad meuRleebi unda iyvnen miRweuli 25 wels. saqa-
rTveloSi gonivruli iqneboda, minimaluri asakobrivi zRvari gansaz-
Rvruliyo 21 wliT. 

zogierTi saxelmwifo adgens rogorc minimalur da maqsimalur 
asakobriv SezRudvas, ise gansazRvravs asakobriv sxvaobas. mag., argen-
tinis samoqalaqo kodeqsi adgens, rom mSvilebeli SeiZleba iyos mini-
mum 30 wlis adamiani da mSvilebelsa da bavSvs Soris unda iyos minimum 
Tvrametwliani asakobrivi sxvaoba. 

3.8. mSvileblebisaTvis wayenebuli fsiqosocialuri moTxovnebi

sxva saxelmwifoebis praqtikidan gamomdinare, mniSvnelovani sakiTxia 
is fsiqosocialuri moTxovnebi, romlebic unda daakmayofilon Svi-
lis ayvanis msurvelma pirebma Svilis asayvanad. saqarTveloSi arsebu-
li praqtika SeiZleba CaiTvalos arasrulyofilad, xolo is meTodo-
logia, romlis meSveobiT fasdeba Svilis ayvanis msurveli pirebis 
mdgomareoba, Zalze zedapirulia. 

imis dasadgenad, akmayofilebs Tu ara Svilis ayvanis msurveli piri 
Sesabamis moTxovnebs, socialurma muSakma unda Caataros gamokvleva 
mSvileblebis Sesaxeb (samarTlebrivi, fsiqoemociuri, socialuri, fi-
nansuri, ekonomikuri da sxv.), romlis Sedegad gadawydeba, aris Tu ara 
mzad mSvilebeli, Svilad aiyvanos bavSvi.

kanonmdeblobiT unda dadgindes detaluri moTxovnebi, Tu ra 
sakiTxebi unda iqnes Seswavlili, raTa gamokvleva iyos sruli, obieq-
turi da detaluri.

11	 SvedeTi _ 25, norvegia _ 25 (gamonaklisi _ 20), germania _ 21 weli, safrangeTi _ 28 
weli, avstria _ 30/28.
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socialurma muSakma unda gamoikvlios Svilis ayvanis msurveli 
pirebis Sesaxeb Semdegi garemoebebi:

a) mSvileblis zogadi daxasiaTeba, ganaTleba (Tu mSvilebels aqvs 
mxolod sabaziso ganaTleba, es dadebiTi faqtori ar unda iyos mis 
sasargeblod), profesia;

b) mSvileblis sacxovrebeli pirobebi; 
g) ojaxuri garemo da urTierToba ojaxis wevrebs Soris;
d) samsaxuri, Semosavali da finansuri mdgomareoba; socialur-

ma muSakma unda Seiswavlos, mSvilebels aqvs Tu ara didi finansuri 
valdebulebebi. gamokvlevis dros socialurma muSakma unda moiZios 
informacia, aris Tu ara Svilis ayvanis msurveli piri umuSevari da 
cxovrobs Tu ara socialuri daxmarebiT, aris Tu  ara moxvedrili 
movaleTa reestrSi;

e) adrindeli da amJamindeli janmrTelobis (fizikuri da gonebri-
vi) mdgomareoba, janmrTelobis mdgomareobis prognozi.

mSvileblebis mdgomareobis Seswavlisas gansakuTrebuli mniSvn-
eloba eniWeba mSvileblebis janmrTelobas. mSoblebs unda CautardeT 
samedicino Semowmeba imis dasamtkiceblad, rom isini ar arian iseTi 
seniT daavadebulni, ramac SeiZleba mavne gavlena moaxdinos bavSvis 
aRzrdaze. 

sainteresoa daniis magaliTi: socialuri samsaxuris mier deta-
lurad mowmdeba im piris fizikuri da gonebrivi janmrTelobis mdgo-
mareoba, romelsac unda Svilis ayvana, kerZod, mowmdeba, ganmcxadeblis 
janmrTelobis mdgomareoba xom ar SeuSlis mas xels, izrunos bavS-
vis aRzrdaze. janmrTelobis Sefaseba, pirvel rigSi, unda moicavdes 
ganmcxadeblis janmrTelobis amJamindeli mdgomareobis Semowmebas. 
amasTan erTad, unda moxdes piris janmrTelobis mdgomareobis mo-
mavali 15-20 wlis prognozi, ra periodSic bavSvi miaRwevs srulw-
lovanebas.

aseve unda Semowmdes, ramdenad didia ganmcxadeblis gardacva-
lebis riski momavali 15-20 wlis ganmavlobaSi, vidre bavSvi ar miaR-
wevs srulwlovanebas. Tu piris janmrTelobis mdgomareoba imdenad 
savalaloa, rom arsebobs maRali albaToba momavali 15-20 wlis ganma-
vlobaSi ganmcxadeblis gardacvalebisa, mas unda eTqvas uari Svilis 
ayvanaze. aseve gasaTvaliswinebelia, xom ar aris ganmcxadeblis janmr-
Telobis mdgomareoba imdenad mZime, rom mas dasWirdes xangrZlivi 
mkurnaloba da/an hospitalizacia.

is faqti, rom erT-erTi meuRlis janmrTelobis mdgomareoba kar-
gia, ver moaxdens meore meuRlis janmrTelobis problemebis kompensi-
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rebas. is garemoeba, rom ganmcxadebeli daavadebulia qronikuli se-
niT, TavisTavad ar niSnavs, rom is ar unda daregistrirdes rogorc 
mSvilebeli. misi mdgomareoba unda Sefasdes konkretuli situaciis 
mixedviT. 

rac Seexeba daniaSi gonebrivi janmrTelobis mdgomareobis Semow-
mebas, Tu fsiqiatriuli Semowmebis Sedegad SeuZlebelia ganmcxadeb-
lis deviaciebis dadgena, magram arsebobs eWvi, akmayofilebs Tu ara 
misi gonebrivi mdgomareoba bavSvis ayvanisaTvis saWiro moTxovnebs, 
SeiZleba Catardes fsiqologiuri Semowmeba.

daniaSi dadgenilia daavadebaTa tipuri jgufebi. mniSvnelovania, 
rom daniis kanonmdebloba avadmyofobis kategoriis mixedviT ki ar 
gansazRvravs, unda mieces pirs Tanxmoba Tu uari eTqvas mas, aramed 
am avadmyofobis simZimis mixedviT. kanonmdebloba pirdapir adgens, 
rom pirs, romelsac aqvs simsivne an Sidsi, unda eTqvas uari Svilis 
ayvanaze.

rac Seexeba sxva qveynebis gamocdilebas gonebrivi janmrTelobis 
mdgomareobasTan dakavSirebiT, gonebrivi aSlilobis mudmivi forma, 
rogoricaa Sizofrenia an sxva ganmeorebadi aSliloba, Svilis ayvanis 
msurveli pirisaTvis uaris Tqmis safuZvelia. aseve uari unda eTqvas 
pirs, romelsac aqvs ganmeorebadi depresia an fsiqosomaturi simp-
tomebi;

v) pirovnuli Tvisebebi da maxasiaTeblebi, interesebi, dasvenebis 
sasurveli forma, megobrebisa da nacnobebis wre, mavne Cvevebi;

z) Svilis ayvanis msurveli piris unari, aRzardos bavSvi;
T) Svilis ayvanis msurveli piris eTnikuri da religiuri kuT-

vnileba  da kulturuli garemo;
i) Svilis ayvanis msurveli pirebis garSemo myofi adamianebis 

damokidebuleba maT mier Svilis ayvanis gegmasTan. ojaxSi sxva bavS-
vebis arseboba;

k) Svilis ayvanis motivi;
l) Cadenili samarTaldarRveva;
m) bavSvebis Sesaxeb informirebuloba da bavSvebTan urTierTo-

bis gamocdileba, Sexedulebebi bavSvis aRzrdasTan dakavSirebiT. mag., 
Tu Svilis ayvanis msurvelma ganacxada, rom saWiroebis SemTxvevaSi 
Svils gatyepavs da miT umetes fizikurad dasjis, aRzrdis am meTodze 
Sexedulebam namdvilad ar unda moaxdinos dadebiTi gavlena mis  
mSvileblad daregistrirebaze;

n) mSobliseuli molodini da momzadeba.
zemoaRniSnuli sakiTxebis Seswavlis garda, mizanSewonilia, rom 
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socialurma muSakma miiRos rekomendaciebi, rogorc minimum, ori 
pirisagan, romlebic kargad icnoben Svilis ayvanis msurvel pirebs.

ucxo saxelmwifoebis praqtikaSi xSirad gamoiyeneba specialuri 
kiTxvarebi socialuri muSakebisaTvis, rac maT exmareba yvela im kiTx-
vaze pasuxis gacemaSi, romlebic mniSvnelovania mSvilebelTa Sefasebi-
saTvis. 

saqarTveloSi aseTi kiTxvaris SemoReba udavod dadebiTi nabiji 
iqneba, rac minimumamde daiyvans mSvilebelTa arasrulyofil gamokvl-
evas da calkeuli socialuri muSakis subieqturi Sefasebis safuZvel-
ze miRebul gadawyvetilebebs, es ki, saboloo jamSi, uzrunvelyofs 
gasaSvilebeli bavSvis iseT ojaxSi moxvedras, romelic yvelaze kar-
gad pasuxobs bavSvis saukeTeso interesebs.

cxadia, am sferoSi marto kanonmdeblobis Secvlam SeiZleba ar 
moitanos sasurveli Sedegi _ amisaTvis aucilebelia, socialur mu-
Sakebs hqondeT saTanado kvalifikacia.

 

3.9. sakonsultacio da Svilad ayvanis Semdgomi daxmareba

rogorc cnobilia, haagis konvencia (me-9 muxlis g) punqti) akisrebs 
saxelmwifoebs valdebulebas, xeli Seuwyon sakonsultacio da Svilad 
ayvanis Semdgomi daxmarebis sistemis gamarTul funqcionirebas. aseTi 
sistemis funqcionireba aucilebeli iqneboda im SemTxvevaSic ki, rom 
saqarTvelo ar yofiliyo haagis konvenciis monawile. 

a) sakonsultacio daxmareba
konsultaciebis sistemis funqcionirebas udidesi mniSvneloba 

aqvs rogorc im mSoblebisaTvis, romlebsac surT bavSvis gaSvileba, 
ise Svilad ayvanis msurveli pirebisaTvis. konsultaciebis sistemis 
arseboba aseve mniSvnelovania im bavSvebisaTvis, romlebmac unda mis-
cen Tanxmoba Svilad ayvanaze. 

rogorc ukve aRiniSna, garda imisa, rom gaSvilebis (Svilad ay-
vanis) sistemis gamarTuli funqcionirebis saWiroeba moiTxovs, arse-
bobdes sakonsultacio daxmarebis sistema, haagis konvencia (me-4 mux-
li) pirdapir moiTxovs konsultaciebis Catarebas im mSoblebisaTvis, 
romlebsac surT bavSvis gaSvileba. aseT mSoblebs unda CautardeT 
konsultaciebi gaSvilebaze maTi Tanxmobis samarTlebriv Sedegebze. 
amave muxlis Tanaxmad, konsultaciebi unda CautardeT gasaSvilebel 
bavSvebs (maTi asakisa da simwifis xarisxis gaTvaliswinebiT), raTa maT 
gacnobierebuli hqondeT Tanxmobis samarTlebrivi Sedegebi.
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haagis konvencia (me-5 muxlis b) punqti) adgens, rom konsultaciebi 
unda CautardeT aseve Svilad ayvanis msurvel pirebs. am debulebis 
Tanaxmad, saxelmwifom unda uzrunvelyos Svilad ayvanis msurveli 
pirebisaTvis saWiro konsultaciebis gaweva. aseTi konsultaciebi 
praqtikaSi farTod ganimarteba da, uSualo rCevis miRebasTan erTad, 
moicavs Svilad ayvanis msurveli pirebis mier Svilad ayvanisaTvis 
mosamzadebeli kursebis (treningebis) gavlas. garda imisa, rom aseTi 
kursebis Sedegad Svilad ayvanis msurveli pirebi ecnobian bavSvTan 
urTierTobis awyobis meTodebsa da gzebs, igi SeiZleba moicavdes 
iseT specifikur sakiTxebs, rogoricaa gansakuTrebuli saWiroebebis 
mqone bavSvebTan urTierToba, maTze zrunvis gansakuTrebuli meTo-
debi da a.S.

aseT samsaxurs SeiZleba daekisros funqcia, fsiqologiuri dax-
mareba aRmouCinos im dedebs an mSoblebs, romlebic fiqroben Svi-
lis mitovebas. am samsaxuris TanamSromeli, profesionali fsiqolo-
gi, yvelaze kargad (maT Soris socialur muSakzec) SeZlebs, dedas, 
romelsac SeiZleba droebiTi fsiqologiuri problemebi hqondes, ris 
gamoc fiqrobdes Svilis mitovebas, gadaalaxvinos isini, auxsnas, rom 
am gadawyvetilebiT man SeiZleba, sabediswero Secdoma dauSvas, razec 
mTeli cxovreba inanebs. am samsaxurma  aseve SeiZleba itvirTos fun-
qcia, urCios dedas (mSobels), ra saxis daxmareba, maT Soris finans-
uri, SeiZleba miiRos saxelmwifosagan bavSvis mitovebis sanacvlod 
da, zogadad, bavSvis mitovebis garda, problemebis mogvarebis ra al-
ternatiuli gzebi arsebobs.

b) Svilad ayvanis Semdgomi daxmareba
haagis konvencia (me-9 muxlis g) punqti) saxelmwifoebs akisrebs 

Svilad ayvanis Semdgomi daxmarebis gawevis valdebulebas. saxelmwifo 
valdebulia, aRmouCinos mSoblebs daxmareba maTTan bavSvis Seguebi-
saTvis, bavSvTan urTierTobis awyobisaTvis, gansakuTrebiT, Tu bavSvi 
awydeba axal garemosTan Seguebis problemas.

aseTi momsaxureba (sakonsultacio da Svilad ayvanis Semdgomi dax-
mareba) SeiZleba gaswios saxelmwifo dawesebulebam (Tu saxelmwifos 
aqvs aseTi samsaxuris Seqmnis survili), an es moxdes arasaxelmwifo 
organizaciis bazaze, romelic Tavis funqciebs Seasrulebs Sesabamisi 
saxelmwifo dawesebulebis zedamxedvelobiT. aseT SemTxvevaSi xelSek-
rulebiT unda ganisazRvros urTierToba saxelmwifo dawesebulebasa 
da organizacias Soris.

Svilad ayvanis Sesaxeb evropuli konvenciis me-20 muxli aseve ad-
gens, rom saxelmwifom unda uzrunvelyos sakonsultacio da Svilis 
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ayvanis Semdgomi daxmarebis saTanado funqcionireba, raTa aRmouCinos 
daxmareba da gauwios konsultaciebi Svilis ayvanis msurvel pirebs, 
mSvileblebsa da Svilad ayvanil bavSvebs.
 

3.10. gansakuTrebuli saWiroebebis mqone bavSvebi 

sayuradReboa gansakuTrebuli saWiroebebis mqone bavSvebis gaS-
vilebis sakiTxi. haagis konvenciis ganmartebiT (Guide to Good Practice),12 
gansakuTrebuli saWiroebebis mqoneebad miiCnevian Semdegi kategoriis 
bavSvebi:

a) romlebsac axasiaTebT qceviTi aSliloba an travma;
b) romlebic arian fizikurad an gonebrivad SezRuduli SesaZle-

blobebis mqoneni;
g) ufrosi asakis bavSvebi (Cveulebriv, 7 wlis da zeviT); an
d) romlebsac hyavT dedmamiSvilebi.
aseTi bavSvebis gaSvileba rogorc qveynis SigniT, ise ucxoeTSi 

zogadad seriozuli problemaa mTel msoflioSi. am kategoriis bavS-
vebis Svilad ayvanisaTvis gansakuTrebuli moTxovnebi arsebobs, rac 
ufro arTulebs maT gaSvilebas. es gansakuTrebuli moTxovnebi gana-
pirobebs, rom maTi Svilad ayvanis msurveli pirebi SedarebiT mcirea, 
rac imas iwvevs, rom aseT bavSvebs wlobiT uwevs bavSvTa saxlebSi an 
mindobiT ojaxSi cxovreba Svilad ayvanis molodinSi. wlobiT aseT 
garemoSi cxovreba ki kidev ufro arTulebs maT adaptacias axal gare-
mosTan mSvilebel ojaxSi.

yovelive amis Sedegad, albaToba, rom aseTi bavSvebi saerTod 
ver gaSvildnen, sakmaod maRalia da maTi asakis momatebasTan erTad 
Svilad ayvanis Sansi sul ufro mcirdeba. 

Tu aravin iSvila isini, es bavSvebi ganwirulebi arian, srulw-
lovanebis miRwevamde iyvnen saxelmwifos mzrunvelobis qveS, ojaxuri 
garemos gareSe. amitom dasafiqrebelia, rogor SeiZleba saxelmwifom 
xeli Seuwyos am kategoriis bavSvebis mudmiv ojaxebSi moxvedras, ro-
gor SeiZleba moaxdinos im pirebis stimulireba, romlebmac SeiZleba 
Svilad aiyvanon SezRuduli SesaZleblobebis mqone bavSvebi.

vinaidan saqarTveloSi moTxovna aseT bavSvebze TiTqmis ar aris, 
gamosavali SeiZleba iyos am bavSvebis rogorc ucxoeTSi gaSvileba, 
ise saqarTveloSi maTi gaSvilebis saxelmwifoebrivi stimulireba. 
saxelmwifom unda moaxdinos aseTi bavSvebis gaSvilebis stimulireba  

12	 ix. saerTaSoriso kerZo samarTlis konferenciis internetgverdi: [http://www.hcch.net/].
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mSvileblebisaTvis garkveuli materialuri da socialuri SeRavaTebis 
dawesebis gziT. 

saqarTvelos praqtikis analizi cxadyofs, rom gansakuTrebuli 
saWiroebebis mqone bavSvebis garkveul kategoriaze (haagis konvenciis 
gagebiT) aris moTxovna (mag., 7 wlisa da zeviT asakis bavSvebze, aseve 
bavSvebze, romlebsac hyavT dedmamiSvilebi), Tumca saerTod ar aris 
moTxovna iseT bavSvebze, romlebsac axasiaTebT qceviTi aSliloba an 
travma, an romlebic arian fizikurad Tu gonebrivad SezRuduli Ses-
aZleblobebis mqoneni.

amitom, sasurveli iqneboda, saxelmwifos mxridan am ukanaskneli 
kategoriis bavSvebis mimarT gansakuTrebuli yuradRebis gamoCena da 
maTi ojaxur garemoSi moxvedris stimulireba, maT Soris material-
uri da socialuri SeRavaTebis dawesebis gziT am kategoriis bavSvebis 
Svilad ayvanis SemTxvevaSi. 

	 magaliTad, saqarTveloSi mudmivad mcxovreb mSvileblebs, 
romlebmac Svilad aiyvanes saqarTveloSi mudmivad mcxovrebi gan-
sakuTrebuli saWiroebebis mqone bavSvebi (kerZod, romlebsac axasi-
aTebT qceviTi aSliloba an travma, an romlebic arian fizikurad an 
gonebrivad SezRuduli SesaZleblobebis mqoneni), SeiZleba mieniWoT 
Semdegi SeRavaTebi:

a) materialuri daxmareba (ramdenime wliT an Tundac bavSvis 
srulwlovanebamde);

b) bavSvisaTvis maRali xarisxis ufaso samedicino dazRveva; 
g) ojaxis ganTavisufleba gadasaxadebisagan (mag., saSemosavlo da/

an qonebis gadasaxadisagan);
d) komunaluri gadasaxadebis SeRavaTiani tarifiT sargebloba;
e) municipaluri transportiT SeRavaTiT an ufasod sargebloba 

bavSvisaTvis (da misi ojaxis wevrebisaTvis);
v) aseT ojaxebs saxelmwifo uzrunvelyofs socialuri saxlebiT.
ar aris aucilebeli yvela SeRavaTis erTad daweseba. sakiTxi unda 

gadawydes saxelmwifos resursebidan gamomdinare da im farglebSi, 
rasac saxelmwifo gaswvdeba.

aseve SeiZleba dauwesdeT SeRavaTebi iseT mSvileblebs, romleb-
sac surT am kategoriis bavSvebis Svilad ayvana. kerZod, Tu saqa-
rTveloSi mudmivad mcxovrebi pirebi mimarTaven socialuri momsax-
urebis saagentos meurveobisa da mzrunvelobis adgilobriv organos 
gansakuTrebuli saWiroebebis mqone saqarTveloSi mudmivad mcxovrebi 
bavSvebis Svilad asayvanad, Svilis ayvanis msurveli pirebi unda ganTa-
visufldnen mSvilebelTa mosamzadebeli kursisa da Svilad ayvanasTan 
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dakavSirebuli sxva safasuris gadaxdisagan. 
amasTanave, kanonmdeblobam mkafiod unda daadginos is moTxovne-

bi, romlebic unda waeyenos bavSvebis am kategoriis Svilad ayvanis 
msurvel pirebs, kerZod, gansakuTrebuli saWiroebebis mqone bavSvebis 
Svilad ayvanis survilis mqone pirebs unda hqondeT aseT bavSvebTan 
dakavSirebul sirTuleebTan gamkvlavebis unari. saWiroebis SemTx-
vevaSi, maT unda gaiaron specialuri momzadeba.

cxadia, gansakuTrebuli saWiroebebis mqone bavSvebis Svilad ayva-
na ar unda gaxdes mSvilebelTa materialuri keTildReobis ZiriTadi 
samotivacio faqtori.

aseTi bavSvebis mSvileblebs unda hqondeT obieqturi informacia 
bavSvis samedicino da/an fsiqologiuri mdgomareobis Sesaxeb. gansa-
kuTrebuli saWiroebebis mqone bavSvis ucxoeTSi gaSvilebisas, sxva 
pirobebTan erTad, unda iyos gaTvaliswinebuli mimReb saxelmwifoSi 
Svilad ayvanis Semdgomi daxmarebisa da saTanado samedicino momsax-
urebis xelmisawvdomoba, iseve rogorc gansakuTrebuli saWiroebebis 
mqone bavSvebis sxva aucilebeli pirobebiT uzrunvelyofis SesaZle-
bloba.

3.11. mindobiT aRzrdaSi myofi bavSvis Svilad ayvana

Svilad ayvanisa da mindobiT aRzrdis Sesaxeb kanonis me-17 muxli iT-
valiswinebs, rom Svilad ayvanis upiratesi ufleba aqvs mimReb ojaxs _ 
dedobils an/da mamobils _ bavSvis mindobiT aRsazrdelad gadacemi-
dan ara uadres 6 Tvisa.

bavSvis mindobiT aRzrda ar unda iyos bavSvis Svilad ayvanis ioli 
gza, radgan es zians miayenebs, zogadad, Svilad ayvanis sistemis efeq-
tian funqcionirebas. saxelmwifo arapirdapir moaxdens mindobiT 
aRsazrdelad gadacemuli bavSvis Svilad ayvanis stimulirebas, Tu 
dedobil/mamobils mianiWebs upiratesobas mindobiT aRzrdaSi myofi 
bavSvis Svilad ayvanasTan dakavSirebiT. Tu drois xangrZlivoba, rom-
lis ganmavlobaSi Svilis ayvanis msurveli piri SeZlebs, bavSvi aiyva-
nos mindobiT aRsazrdelad bavSvis miRebis gziT, vidre is aiyvanda 
Cveulebriv mSvileblad daregistrirebis SemTxvevaSi, cxadia, Svilis 
ayvanis msurvel pirs eqneba imis cduneba, rom bavSvi miiRos mindobiT 
aRsazrdelad. 

mindobiT aRsazrdelad gadacemuli bavSvis Svilad ayvanis gziT 
zogadi sistemis Tavis aridebas nawilobriv mainc uzrunvelyofs am 
ori samarTlebrivi saSualebis (Svilis asayvanad mSvileblad daregis-
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trirebisa da mindobiT aRsazrdelad gadacemuli bavSvis Svilad ay-
vana) droSi daaxloeba.

Tu axali maregulirebeli kanonmdeblobis miRebis Semdeg mSvileb-
els saSualod unda dasWirdes 18-idan 24 Tvemde daregistrirebidan 
Svilis asayvanad, maSin msgavsi vada unda dadgindes mindobiT aRzrda-
Si bavSvis yofnis minimaluri periodis TvalsazrisiT, romlis Semdeg 
dedobil-mamobils eqneba ufleba, aseTi bavSvi Svilad aiyvanos.

rogorc alternativa, SeiZleba ganxilul iqnes imis dadgenis Ses-
aZlebloba, rom ar hqondes mSvileblad registraciis ufleba im pirs, 
romelmac mindobiT aRzrdis mizniT miiRo bavSvi aRsazrdelad. sxva 
saxelmwifoebis gamocdileba iqiTken ixreba, rom qveyanaSi moxdes is-
eTi dedobil/mamobilis jgufis formireba, romelTaTvisac mindobiT 
aRzrda aris profesiuli saqmianoba da ara Svilis ayvanis ioli gza.  

3.12. Svilad ayvanis Sesaxeb informaciis Senaxva da xelmisawvdomoba

saxelmwifo, romelic adgens gaSvilebis (Svilad ayvanis) sistemas, 
valdebulia, uzrunvelyos aseTi informaciis konfidenciuroba. man 
unda Seinaxos es informacia da xelmisawvdomi gaxados mxolod im 
adamianebisaTvis, romlebsac igi exeba. 

Svilad ayvanis Sesaxeb informaciis Senaxvisa da xelmisawvdomobis 
wesebs adgens haagis konvencia (30-e muxli), romelic gansazRvravs, 
rom saxelmwifos kompetenturi xelisufleba uzrunvelyofs maT xelT 
arsebuli informaciis Senaxvas, romelic Seexeba bavSvis warmoSobas, 
kerZod, informacias misi mSoblebis vinaobis Sesaxeb, iseve rogorc 
samedicino istoriis Sesaxeb.

igive muxli adgens, rom saxelmwifo uzrunvelyofs, bavSvs an mis 
warmomadgenels xeli miuwvdebodes informaciaze misi mSoblebis vi-
naobis Sesaxeb, iseve rogorc samedicino istoriis Sesaxeb, ramdenadac 
es daSvebulia am saxelmwifos kanonmdeblobiT.  

a) informaciis konfidenciuroba
konvenciis mixedviT, unda SemuSavdes gaSvilebis (Svilad ayvanis) 

Sesaxeb informaciis Senaxvis meqanizmi. yvela adamians, romelsac sam-
saxurebrivad an arasamsaxurebrivad xeli miuwvdeba informaciaze gaS-
vilebis (Svilad ayvanis) Sesaxeb, unda dauwesdeT valdebuleba, rom ar 
gaamJRavnon informacia gaSvilebis (Svilad ayvanis) Sesaxeb.

saxelmwifoTa praqtika gansxvavdeba imasTan dakavSirebiT, sax-
elmwifom ramdeni xani unda Seinaxos informacia gaSvilebis Sesaxeb. 
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zogierT saxelmwifoSi es aris 25 weli, zogierTSi _ 50 an 75 weli, 
zogierTSi ki es informacia inaxeba samudamod. haagis konferenciis 
rekomendaciaa, rom informacia Senaxul iqnes samudamod. aseTi in-
formaciis samudamod Senaxva ganpirobebulia imiT, rom gaSvilebis 
praqtikaSi aris SemTxvevebi, rodesac adamians 80 an 90 wlis asakSi gas-
Cenia survili, mieRo informacia misi biologiuri mSoblebis Sesaxeb.

b) bavSvisaTvis informaciis xelmisawvdomoba
informaciis xelmisawvdomobis ufleba, romelic aqvs bavSvs, ar 

unda laxavdes biologiuri mSoblis uflebas, ar gamJRavndes misi 
vinaoba, ar moxdes misi identificireba. es SeiZleba gansakuTrebiT 
aqtualuri iyos, Tu biologiurma mSobelma nebayoflobiT gaaSvila 
bavSvi. 

aqedan gamomdinare, bavSvis ufleba, miiRos informacia mSoblebis 
Sesaxeb, ar aris absoluturi. es ufleba unda dabalansdes dedis 
uflebasTan, ar gaices informacia, romelic zians miayenebs biolo-
giur dedas. amitom iTvaliswinebs haagis konvenciis 30-e muxli, rom 
misi SezRudva daiSveba erovnuli kanonmdeblobiT dadgenili wesis 
mixedviT.  

 

3.13. gaSvilebis (Svilad ayvanis) Sesaxeb statistikuri informaciis 
Segroveba da Senaxva

Svilad ayvanis sistemis efeqtian funqcionirebas xels uwyobs riskebis 
ganWvretisa da prognozirebis meqanizmi. Tu saxelmwifosaTvis xelmi-
sawvdomia statistikuri informacia sistemis gadatvirTulobisa da 
dabali efeqtianobis Sesaxeb, saxelmwifom unda uzrunvelyos adekva-
turi nabijebis gadadgma. 

marTalia, garkveul farglebSi dResac grovdeba aseTi informa-
cia, magram maTi umetesi nawili sazogadoebisaTvis xelmisawvdomi ar 
aris. amitom aucilebelia am sferoSi meti gamWvirvaloba, risTvisac 
unda dadgindes saxelmwifos valdebuleba, Seagrovos gaSvilebasTan 
dakavSirebuli statistikuri informacia.

haagis konvenciis me-7(2)(a) muxlidan gamomdinareobs, rom saxelm-
wifos centralurma xelisuflebam unda uzrunvelyos statistikuri 
monacemebis Segroveba. aseTi moTxovnis daweseba gamomdinareobs qvey-
anaSi saerTaSoriso gaSvilebasTan dakavSirebiT situaciis zogadi 
kontrolisa da tendenciebis, maT Soris saxifaTo tendenciebis, war-
moCenis SesaZleblobis Seqmnis aucileblobidan.

amitom kanonmdeblobiT unda ganisazRvros aseTi statistikuri 
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monacemebis Segrovebisa da Senaxvis saWiroeba. statistikuri monace-
mebi, rogorc minimum, unda moicavdes Semdeg informacias:

a) mzrunvelobis dawesebulebebSi da mindobiT aRsazrdelad ga-
dacemuli bavSvebis raodenobis Sesaxeb;

b) qveynis SigniT gaSvilebuli bavSvebis raodenobis Sesaxeb;
g) ucxoeTSi gaSvilebuli/ucxoeTidan Svilad ayvanili bavSvebis 

raodenobis Sesaxeb;
d) bavSvebis asaki (wlebis mixedviT) da sqesi;
e) qveynebis mixedviT gaSvilebuli/qveynebidan Svilad ayvanili 

bavSvebis raodenobis Sesaxeb.
rekomendebulia, rom Segrovebuli iyos aseve informacia: saxelm-

wifo mzrunvelobaSi myofi bavSvebis Sesaxeb, romlebic mogvianebiT 
sakuTar ojaxSi iyvnen reintegrirebulni; bavSvebisa da ojaxebis Ses-
axeb, romlebic saxelmwifosagan iReben daxmarebas ojaxis erTianobis 
SenarCunebisaTvis; gaSvilebis mizezebi; mSoblebis mier bavSvis sax-
elmwifo mzrunvelobaSi moTavsebis mizezebi.

statistikuri monacemebis SegrovebisaTvis SeiZleba gamoyenebul 
iqnes haagis konferenciis mier SemuSavebuli forma.

3.14. gaSvilebis (Svilad ayvanis) Sesaxeb gadawyvetilebis mimRebi 
organo 

ucxo saxelmwifoTa umravlesobaSi gaSvilebis (Svilad ayvanis) Ses-
axeb gadawyvetilebas iRebs sasamarTlo, Tumca zogierT qveyanaSi aseT 
gadawyvetilebas iRebs saxelmwifoSi gaSvilebaze pasuxismgebeli or-
gano _ mzrunvelobisa da meurveobis organo.

Svilad ayvanis gansakuTrebuli mniSvnelobidan gamomdinare, mizan-
Sewonilia, SenarCundes saqarTveloSi moqmedi wesi, romlis mixedviT 
sasamarTlo iRebs gadawyvetilebas Svilis ayvanis Sesaxeb.  

saqarTvelos kanonmdeblobam sasamarTlos mier gaSvilebis Sesaxeb 
gadawyvetilebebis miRebasTan dakavSirebiT unda daadginos zogierTi 
debuleba, romlebic daazusteben kanonmdeblobis moTxovnebs da amav-
droulad gaiTvaliswineben adamianis uflebaTa saerTaSoriso xelSek-
rulebebiT dadgenil standartebsa da sxva saxelmwifoebis saukeTeso 
praqtikas. 

sasamarTlom unda gansazRvros, rom bavSvi SeiZleba Svilad ai-
yvanon, Tu aseTi Svilad ayvana emsaxureba bavSvis keTildReobas da 
mosalodnelia, rom mSvilebelsa da naSvilebs Soris Camoyalibdeba 
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iseTi urTierToba, rogoricaa mSoblebsa da Svils Soris. cxadia, rom 
amisaTvis sasamarTlom unda gansazRvros, emsaxureba Tu ara Svilad 
ayvana bavSvis saukeTeso interesebs. Svilad ayvana emsaxureba bavSvis 
saukeTeso interesebs, Tu mosalodnelia, rom Svilad ayvanis Sede-
gad bavSvis ganviTareba gaumjobesdeba. sasamarTlom ar unda miiRos 
gadawyvetileba Svilad ayvanis Sesaxeb, Tu Svilad asayvani bavSvis in-
teresebi SeiZleba Seilaxos, maT Soris, safrTxe Seeqmnas bavSvis aRz-
rdas, janmrTelobasa da ganaTlebas.

3.15. subsidiurobis principi

bavSvis gaSvilebis maregulirebeli saerTaSorisosamarTlebrivi  
normebi, maT Soris bavSvis uflebebis gaeros konvencia da haagis konven-
cia, iTvaliswinebs subsidiurobis princips, rac am dokumentebis mixed-
viT niSnavs, rom bavSvi ar unda iqnes gaSvilebuli ucxoeTSi, Tu is Sei-
Zleba gaSvilebul iqnes im qveyanaSi, sadac bavSvi Cveulebriv cxovrobs.13 

amdenad, bavSvis ojaxur garemoSi moxvedras im qveyanaSi, sadac 
is Cveulebriv cxovrobs, eniWeba upiratesoba ucxoeTSi bavSvis gaS-
vilebasTan SedarebiT. Sesabamisad, Tu bavSvi ver Svildeba im qveya-
naSi, romelSic is cxovrobs, maSin bavSvi SeiZleba gaSvilebul iqnes 
ucxoeTSi.

bavSvis mzrunvelobis formis upiratesobis gansasazRvravad sa-
survelia, rom kanonmdeblobam daadginos garkveuli Tanamimdevroba, 
romliTac ixelmZRvaneleben is saxelmwifo dawesebulebebi, romlebic 
wyveten bavSvis mzrunvelobis formis SerCevis sakiTxs. 

sasurvelia, rom yvela bavSvi izrdebodes ojaxur garemoSi, ma-
gram,  samwuxarod, es yovelTvis SesaZlebeli ar aris. Tu biologiuri 
mSoblebi da ojaxis sxva wevrebi ver zrunaven bavSvze, saxelmwifos 
mxridan pirvel rigSi unda iyos imis mcdeloba, rom bavSvi moaTavson 
bavSvis naTesavTan. Tu sxvadasxva mizezis gamo naTesavebi ver uzrun-
velyofen bavSvze zrunvas, saerTaSoriso dokumentebisa da praqtikis 
Tanaxmad, rogorc aRiniSna, saukeTeso gamosavalia bavSvis gaSvileba.  

cxadia, rom bavSvis gaSvilebis garda, arsebobs sxva alternativa, 
rogoricaa institucionalizacia, ojaxuri tipis bavSvTa saxlSi mo-
Tavseba an mindobiT aRzrda, romlebic droebiT RonisZiebad miiCneva. 
aseTi droebiTi RonisZiebebi, rogorc wesi, unda miviCnioT gardama-

13	 N. Cantwell, Adoption and Children: A Human Rights Perspective, CommDH/IssuePaper(2011)2, 
Strasbourg, 28 April, 2011, 5.
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val etapad, vidre bavSvis mimarT ar moxdeba mudmivad zrunva, ro-
goric aris gaSvileba.

droebiT RonisZiebasTan SedarebiT, gaSvileba iTvleba bavSvze 
zrunvis mudmiv RonisZiebad da mas eniWeba upiratesoba, mzrunvelobis 
sxva formebTan, maT Soris ojaxuri tipis bavSvTa saxlSi moTavsebasa 
da mindobiT aRzrdasTan SedarebiT. 

amitom, sasurvelia, kanonSi aisaxos mzrunvelobis upiratesi 
formebi, rogoricaa: bavSvis biologiur ojaxSi aRzrda, naTesavebTan 
moTavseba, gaSvileba qveynis SigniT, gaSvileba ucxoeTSi, mindobiT aR-
zrda, ojaxuri tipis bavSvTa saxlebSi moTavseba. 

3.16. gaSvilebasTan dakavSirebuli mankieri praqtikis Tavidan acileba 

bavSvTa gaSvileba (Svilad ayvana) mraval qveyanaSi, romlebSic arasak-
marisi samarTlebrivi regulireba da araefeqtiani sanqciebis siste-
maa, xSirad xdeba korufciuli garigebebisa da mankieri praqtikis 
obieqti. aseTi praqtikis Tavidan asacileblad aucilebelia, xeli 
Seewyos iseTi sistemis gamarTul funqcionirebas, romelic uzrunve-
lyofs gaSvilebis sistemis gamWvirvalobas, amkrZalavi normebis zust 
da ganuxrel Sesrulebas da, saWiroebis SemTxvevaSi, Sesabamisi san-
qciebis gamoyenebas. 

mankieri praqtikis damkvidrebas xels SeuSlis gaSvilebis siste-
mis maregulirebeli detaluri da araorazrovani normebis arseboba. 
Tu SeZlebisdagvarad detalurad iqneba mowesrigebuli gaSvilebasTan 
dakavSirebuli sakiTxebi, sakanonmdeblo xvrelis arsebobis albaTo-
ba, romelic SeiZleba mankieri praqtikis dasamkvidreblad da kanonis 
gverdis avliT Svilad ayvanisaTvis iqnes gamoyenebuli, mcire iqneba.

kanonmdeblobis efeqtiani funqcionirebisaTvis aseve mniSvnelova-
nia, uzrunvelyofili iyos Svilad ayvanasTan dakavSirebuli xarjebis 
gamWvirvaloba. 

aucilebelia, Svilad ayvanasTan dakavSirebuli xarjebi advilad 
xelmisawvdomi da normatiulad dadgenili iyos, mag., socialuri mom-
saxurebis saagentos internetgverdze. es xarjebi sasurvelia, iyos 
fiqsirebuli. 

normatiulad unda ganisazRvros tarifebi TiToeuli momsax-
urebisaTvis. saagentos internetgverdze aseve unda iyos informacia 
sanqciebis Sesaxeb kanoniT gaTvaliswinebuli wesis darRvevisaTvis.

kanonmdeblobam unda gaiTvaliswinos amkrZalavi normebi, mag., 
norma, romlis mixedviTac iuridiul an fizikur pirs ekrZaleba raime 
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saqmianoba, romlis mizania garigeba bavSvis Svilad ayvanisaTvis. saqa-
rTvelos kanonmdebloba am sakiTxebs awesrigebs, Tumca gasaanalize-
belia, xom ar aris iseTi sakiTxi, romelic dazustebas an damatebiT 
mowesrigebas saWiroebs. 

kanoniT pirdapir unda aikrZalos, rom aravin miiRebs arasaTanado 
finansur da sxva sargebels gaSvilebasTan (Svilad ayvanasTan) dakav-
Sirebuli saqmianobidan (evropuli konvenciis me-17 muxli).

3.17. mSvilebelTa da gasaSvilebel bavSvTa reestrSi registrirebis 
moqmedebis vada

rogorc ukve aRiniSna, saqarTveloSi erT-erTi ZiriTadi problema 
Svilad ayvanasTan dakavSirebiT aris is, rom Zalian iolia mSvile-
blad daregistrireba. am sakiTxs ukavSirdeba meore problema, ker-
Zod, piri Tu erTxel daregistrirda, vidre is ar iSvilebs bavSvs, 
SeiZleba, ganusazRvreli droiT imyofebodes daregistrirebuli. es 
gansakuTrebiT problemuria iseTi mSvileblebis SemTxvevaSi, romleb-
sac Zalian maRali da specifikuri moTxovnebi aqvT Svilad asayvani 
bavSvebis mimarT, rac TiTqmis SeuZlebels xdis, am pirebma odesme ai-
yvanon Svili.

am problemis mosagvareblad bevr qveyanaSi arsebobs vada, romlis 
amowurvis SemTxvevaSi (Tu amasobaSi mas ar SesTavazes bavSvi), mSvile-
beli amoiricxeba gasaSvilebeli bavSvebis siidan.

zogierT evropul qveyanaSi daregistrireba Zalas kargavs garkveu-
li periodis Semdeg (SvedeTi _ 2 weli; italia _ 3 weli; dania _ 3 weli; 
latvia _ 1 weli. daniaSi registracia kargavs Zalas 3 weliwadSi, Tu is 
ar gagrZelda 2 wliT. Tu am 5 wlis ganmavlobaSi ver moxerxda Svilad 
ayvana, mSvilebeli xelaxla unda daregistrirdes mSvileblad).

amitom sasurvelia, rom saqarTveloSic damkvidrdes msgavsi wesi,  
romlis Tanaxmad, Svilis ayvanis msurveli piris registracia uqmdeba 
3 weliwadSi, Tu man momdevno periodiT (3 wliT) ar gaagrZela is. 

3.18. mSvileblis valdebuleba garemoebebis arsebiTi cvlilebebis 
SemTxvevaSi

rogorc ukve aRiniSna, saqarTveloSi amJamad registrirebulia daax-
loebiT 3000 mSvilebeli. aqedan sakmaod didi nawili registrirebu-
lia 5-6 an meti wlis win. vinaidan es periodi sakmaod xangrZlivia, 
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didia albaToba, mSvileblebis cxovrebaSi am periodis ganmavlobaSi 
moxdes iseTi movlena, rac Seacvlevinebda maT Svilis ayvanis survils, 
an maTi ojaxuri, socialuri, sayofacxovrebo Tu samsaxurebrivi pi-
robebis gamo, mSvileblebi aRar daakmayofileben Svilis ayvanisaTvis 
aucilebel  moTxovnebs. 

amitom, sxva qveynebis saukeTeso praqtikidan gamomdinare, sasurve-
lia, mSvileblebs daekisroT valdebuleba, saxelmwifos Sesabamis sam-
saxurs Seatyobinon garemoebaTa arsebiT cvlilebaze.

aqedan gamomdinare, mSvileblebi valdebulni unda iyvnen,  meur-
veobisa da mzrunvelobis adgilobriv organos dauyovnebliv Seatyo-
binon maTi garemoebebis arsebiTi cvlilebebis Sesaxeb, maT Soris 
mSvilebelTa piradi garemoebebis, sacxovrebeli pirobebis, janmrT-
elobis, samsaxurebrivi, materialur-finansuri mdgomareobisa da sxva 
garemoebebis Sesaxeb, romlebmac SeiZleba, eWvqveS daayenos mSvile-
belTa mzadyofna an maTi survili, aiyvanon da aRzardon Svili.

3.19. Svilad ayvanis Semdgomi monitoringi

erT-erTi sakiTxi, romelic gansakuTrebul yuradRebas imsaxurebs, 
aris qveyniT SigniT Svilad ayvanil bavSvebsa da maT ojaxebze moni-
toringis ganxorcieleba. Tu aseTi monitoringis meqanizms kanon-
mdebloba iTvaliswinebs bavSvis ucxoeTSi gaSvilebis SemTxvevaSi, ar 
arsebobs msgavsi meqanizmi qveynis SigniT gaSvilebul bavSvsa da mis 
ojaxze. 

monitoringi saWiroa, radgan ar arsebobs garantia, rom bavSvi 
axal ojaxTan adaptacias warmatebiT gaivlis. amitom aucilebelia, 
Seiqmnas monitoringi qveynis SigniT gaSvilebul bavSvebze, risTvisac 
SeiZleba ganisazRvros garkveuli periodi.

monitoringis funqcia unda daekisros socialur muSaks, romelsac 
unda hqondes saTanado kvalifikacia, raTa daadginos, normalurad vi-
Tardeba Tu ara mSvileblisa da naSvilebis urTierToba, xom ar aris 
saWiro situaciaSi saxelmwifos Careva. kanonmdeblobiT unda iyos 
gaTvaliswinebuli nabijebi, romlebic unda gadadgas saxelmwifom im 
SemTxvevaSi, Tu dadginda, rom bavSvis datoveba mSvileblebTan ar See-
sabameba bavSvis saukeTeso interesebs, saWiroebis SemTxvevaSi ki gau-
qmdes gadawyvetileba Svilad ayvanis Sesaxeb. 

rac Seexeba monitoringis xangrZlivobas, praqtika adasturebs, 
rom ar aris sasurveli/saWiro monitoringis ganxorcieleba bavSvis 
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mier srulwlovanebis miRwevamde (Tu bavSvi mcirewlovania). albaT, 
gonivruli iqneba, rom aseTi monitoringi ganxorcieldes 1-idan 3 
wlamde (mag., rumineTsa da latviaSi es vada 2 welia).

monitoringis Sedegad socialuri muSaki amzadebs angariSs, ro-
melic moicavs informacias bavSvis janmrTelobis, fizikuri da gon-
ebrivi ganviTarebis Sesaxeb, iseve rogorc ojaxSi urTierTobis Ses-
axeb. monitoringi xorcieldeba Svilad ayvanis konfidenciurobis 
SenarCunebis gaTvaliswinebiT. 

kanonmdeblobam aseve unda gaiTvaliswinos SesaZlo scenari 
im SemTxvevaSi, Tu dadginda, rom konkretul ojaxSi bavSvis dato-
veba ar Seesabameba mis saukeTeso interesebs. erT-erTi nabiji, rac 
aseT situaciaSi SeiZleba gadaidgas, aris mSvileblebis gafrTxileba  
mdgomareobis gamosworebis Sesaxeb, xolo Tu es ver xerxdeba, ro-
gorc ukiduresi RonisZieba, Svilad ayvana SeiZleba gauqmdes.

3.20. Svilad ayvanis gauqmeba an baTiloba

ucxo saxelmwifoebis saukeTeso praqtikis Seswavlam cxadyo, rom 
Svilad ayvanis gauqmebasa da baTilobas saxelmwifoebi gansakuTreb-
uli sifrTxiliT ekidebian. es gasagebicaa, radgan saqme exeba ojaxur 
urTierTobebs, romlebic SeiZleba Camoyalibdes droTa ganmavlobaSi 
mSvileblebsa da naSvilebs Soris. amasTanave, daSvebulia Svilad ay-
vanis gauqmeba an baTiloba ukidures SemTxvevaSi, Tu dadginda, rom 
Svilad ayvana ar pasuxobs bavSvis saukeTeso interesebs. 

sainteresoa sxva qveynebis gamocdilebis mimoxilva. 
a) avstria. Svilad ayvana SeiZleba gauqmdes, Tu Svilad ayvana mox-

da motyuebiT an zewoliT, erTi wlis vadaSi motyuebis aRmoCenidan 
an zewolis Sewyvetidan, aseve Tu dadginda, rom Svilad ayvana zians 
ayenebs bavSvis keTildReobas;

b) espaneTi. Svilad ayvana mxolod im SemTxvevaSi SeiZleba gauqmdes, 
Tu mSoblebs ar hqondaT SesaZlebloba, monawileoba mieRoT Svilad 
ayvanis procesSi (samoqalaqo kodeqsis 177-e muxli). aseT SemTxvevaSi 
mosamarTle auqmebs gadawyvetilebas Svilad ayvanis Sesaxeb. am Sem-
TxvevaSic ki mosamarTle iRebs mxedvelobaSi im drois xangrZlivo-
bas, romlis ganmavlobaSic is imyofeboda mSvilebel ojaxSi. kodeqsis 
180(2)-e muxliT sarCeli Svilad ayvanis gauqmebis Sesaxeb ar unda iyos 
Setanili or welze gvian, vidre bavSvi gaSvilda da bavSvma ar unda 
ganicados ziani;

g) germania. zogierT SemTxvevaSi Svilad ayvana SeiZleba gauqmdes, 



122

konstantine korkelia

Tu Tanxmoba gaSvilebaze gaica SecdomiT, zewolis qveS an iseT sxva 
garemoebebSi, rac Tanxmobas Zalas akargvinebs. Svilad ayvanis gauqmeba 
SeiZleba moiTxovos mxolod im pirma, romlis Tanxmobac saWiro iyo da 
mxolod sami wlis ganmavlobaSi Svilad ayvanis Sesaxeb gadawyvetilebis 
miRebidan (da mxolod erT weliwadSi, rodesac Tanxmobis ararseboba 
gamovlinda, piri gaxda qmedunariani an zewola masze Sewyda);

d) portugalia. Svilad ayvana ar SeiZleba gauqmdes, garda iseTi 
SemTxvevebisa, rodesac: a) biologiur mSoblebs ar gauciaT Tanxmoba 
gaSvilebaze, rac aucilebeli iyos bavSvis gasaSvileblad; b) biolo-
giuri mSoblebi aiZules, gaeca Tanxmoba; g) bavSvs ar gaucia Tanxmoba. 
Svilad ayvanis gauqmeba unda Seesabamebodes bavSvis saukeTeso intere-
sebs. gauqmeba SeiZleba moiTxovos biologiurma mSobelma an gaSvile-
bulma;

e) dania. Svilad ayvana SeiZleba gauqmdes, Tu biologiuri mSoble-
bi da mSvileblebi amaze SeTanxmdebian da gauqmeba Seesabameba bavS-
vis saukeTeso interesebs. Tu bavSvma miaRwia 10 wels, saWiroa misi 
Tanxmoba. bavSvs unda Cautardes konsultacia gauqmebis Sedegebze. 
Tu bavSvs ar miuRwevia 10 wlisTvis, bavSvis asakisa da simwifis gaT-
valiswinebiT, unda dadgindes misi mosazreba Svilad ayvanis gauqmebis 
Sesaxeb.

sxva saxelmwifoebis gamocdilebis gaTvaliswinebiT, saqarTvelos 
SemTxvevaSi sasurveli iqneboda, Svilad ayvanis gauqmebis ori safuZve-
li yofiliyo dadgenili: Tu arsebiTad dairRva saqarTvelos kanon-
mdeblobiT dadgenili moTxovnebi bavSvis gaSvilebasTan (Svilad ayva-
nasTan) dakavSirebiT da Tu dadginda, rom Svilad ayvana ar Seesabameba 
bavSvis saukeTeso interesebs.

aqve kanonmdeblobam unda daadginos SesaZlo subieqtebi, romle-
bic iqnebian uflebamosilni, sasamarTlo wesiT wamoWran es sakiTxebi. 
sakmarisi safuZvelia mtkicebisaTvis, rom biologiur mSoblebs unda 
hqondeT ufleba, kanonmdeblobis arsebiTi darRvevis SemTxvevaSi sa-
samarTlo wesiT moiTxovon Svilad ayvanis gauqmeba (mag., Tu maT Svi-
lis gaSvilebisaTvis unda gaecaT, magram ar gauciaT Tanxmoba), ma-
Sin rodesac meurveobisa da mzrunvelobis organos amis ufleba unda 
hqondes orive SemTxvevaSi.
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4. praqtikuli nabijebi saqarTveloSi Svilad ayvanis sistemis 
srulyofili funqcionirebis uzrunvelsayofad  

Svilad ayvanis Sesaxeb axali samarTlebrivi bazis Camoyalibeba 
didi albaTobiT moaxdens Svilad ayvanis stimulirebas saqarTveloSi. 
amitom mniSvnelovania, rom axali samarTlebrivi bazis amoqmedebas-
Tan erTad gatardes zogi praqtikuli RonisZieba, rac uzrunvelyofs 
sistemis mzadyofnas am sferoSi arsebuli sazogadoebrivi moTxovnebis 
mimarT.

cxadia, rom Svilad ayvanis maregulirebeli kanonmdeblobis dax-
vewasTan erTad mniSvnelovania, Svilad ayvanis sakiTxebze momuSave 
uwyebebsa da organizaciebSi Camoyalibdes gamarTuli praqtika, ro-
melic SesabamisobaSi iqneba kanonmdeblobasa da bavSvis saukeTeso in-
teresebis principTan.

im RonisZiebebs Soris, romlebic unda gadaidgas samarTlebrivi 
bazis efeqtianad asamoqmedeblad, aRsaniSnavia Semdegi:

4.1. Svilad ayvanis sakiTxebze momuSave pirTa gadamzadeba 

miuxedavad imisa, rom Svilad ayvanis sakiTxebze momuSave pirTa kvali-
fikacia bolo periodSi gaizarda, Svilad ayvanis sferoSi kanonmde-
blobis daxvewa da mravali axali institutis SemoReba gamoiwvevs am 
pirTa gadamzadebis saWiroebas. 

gadasamzadebel miznobriv jgufebs ganekuTvnebian: social-
uri muSakebi, socialuri momsaxurebis saagentos TanamSromlebi, 
mosamarTleebi, Sinagan saqmeTa saministros TanamSromlebi, iusticiis 
saministros TanamSromlebi da sxv.

aseTi gadamzadebis gareSe sistema fexs ver auwyobs Secvlil 
kanonmdeblobas da man SeiZleba gamoiwvios araswori praqtikis dam-
kvidreba, rac sistemis gamarTul funqcionirebas eWvqveS daayenebs.

amitom sasurvelia, rom axali samarTlebrivi baza amoqmeddes 
miRebidan  3-4 TveSi, raTa am periodSi moeswros axali kanonmdeblobis 
mixedviT miznobrivi jgufebis gadamzadeba. 

4.2. mSvilebelTa mosamzadebeli kursis programis SemuSaveba

rogorc ukve aRiniSna, aucilebelia, saqarTveloSi dawesdes Svilis 
ayvanis msurveli pirebis mosamzadebeli kursis gavlis saWiroeba, vi-
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dre es pirebi daregistrirdebian mSvileblebad socialuri momsax-
urebis saagentoSi. 

amisTvis saWiroa, axali samarTlebrivi bazis CamoyalibebasTan 
erTad, SemuSavdes mSvilebelTa mosamzadebeli kursis programa, ro-
melic daadgens erTian Tematikasa da standartebs, raTa Svilis ayvanis 
msurvel pirebs aexsnaT Svilis ayvanis SemTxvevebSi is sirTuleebi, 
romlebsac SeiZleba mSvilebeli waawydes, ganemartoT konfliqtebis 
mogvarebis gzebi da axal garemosTan naSvilebis adaptaciis gaiolebis 
meTodebi. 

4.3. saxelmZRvanelo da sxva masalebis SemuSaveba

aucilebelia, rom Seiqmnas specialuri gaidlainebi im pirebisaTvis, 
romlebic CarTulebi arian gaSvilebis (Svilad ayvanis) sakiTxebSi. 
magaliTad, bevr qveyanaSi moqmedebs aseTi gaidlainebi socialuri 
muSakebis dasaxmareblad, raTa maT mier momzadebul mSvilebelTa 
Sefaseba iyos obieqturi da qmnides srul suraTs im organosaTvis, 
romelic wyvets, daaregistriros Tu ara konkretuli piri (pirebi) 
mSvileblebad.

aseve mSvilebelTaTvis unda SemuSavdes saxelmZRvanelo masalebi 
(e.w. guidebook), romlebic daexmareba maT, sworad aRzardon naSvilebi, 
Tavidan aicilon ojaxuri konfliqtebi da uzrunvelyon axal ojaxTan 
bavSvis Seguebis problemebis iolad gadalaxva. 

4.4. ucxoeTSi bavSvTa gaSvilebisa da ucxoeTidan bavSvTa Svilad ayvanis 
xelSewyoba

am sferoSi saqarTvelos kanonmdeblobis srulyofis erT-erTi miza-
nia, erTi mxriv, gaioldes ucxoeTSi bavSvTa gaSvileba, romlebic saqa-
rTveloSi ver Svildebian da, meore mxriv, xeli Seewyos ucxoeTidan 
bavSvTa Svilad ayvanas saqarTveloSi registrirebuli mSvileblebis 
mier. 

amitom aucilebelia, saxelmwifom gadadgas nabijebi im qveynebis 
identificirebisaTvis, sadac SeiZleba gaSvildes bavSvebi (savarau-
dod, aseTi qveynebia: aSS, kanada, safrangeTi, espaneTi, italia da a.S.), 
iseve rogorc im qveynebis identificirebisaTvis (mag., ukraina, be-
lorusia), saidanac SeiZleba saqarTveloSi registrirebulma mSvile-
blebma aiyvanon bavSvi.
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aseTi qveynebis identificirebis Semdeg aucilebelia am qveynebTan 
uSualo molaparakebebis gamarTva da, saWiroebis SemTxvevaSi, xelSek-
rulebis (an urTierTgagebis memorandumis) dadeba, rac xels Seuwyobs 
bavSvebis gaSvilebas ucxoeTSi da ucxoeTidan bavSvebis Svilad ayvanas 
saqarTveloSi. 

4.5. gaSvilebis (Svilad ayvanis) sakiTxebze internetgverdis daxvewa

aucilebelia, daixvewos gaSvilebis (Svilad ayvanis) sakiTxebze inter-
netgverdi, romelic amomwurav informacias miawvdis momxmarebels 
Svilad ayvanis sakiTxebze. 

marTalia, amJamad socialuri momsaxurebis saagentos internet-
gverdze xelmisawvdomia garkveuli informacia Svilad ayvanis moqmedi 
sistemis Sesaxeb, magram aucilebelia, meti informacia iyos warmodge-
nili; aseve xelmisawvdomi iyos kanonmdebloba da specialuri forme-
bi. internetgverdi msurvels unda uqmnides saerTo suraTs Svilad 
ayvanis sistemaze saqarTveloSi. 

qarTulTan erTad, es gverdi unda iyos ramdenime ucxo enaze (in-
glisuri, franguli, espanuri), raTa Svilis ayvanis msurvelma pirebma 
SeZlon am informaciiT sargebloba.

5. daskvnebi da rekomendaciebi

saqarTveloSi gaSvilebis (Svilad ayvanis) maregulirebeli kanonmde-
blobisa da sasamarTlo/administraciuli praqtikis analizi iZleva 
araerTi daskvnisa da rekomendaciis gakeTebis saSualebas, romle-
bic ukeTesad uzrunvelyofen bavSvTa saukeTeso interesebis dacvas 
Svilad ayvanis sferoSi.

marTalia, naSromSi warmoCnda araerTi problema, romlebic xels 
uSlian saqarTveloSi marTebuli praqtikis damkvidrebas, naSromis 
daskvniT nawilSi yuradReba maxvildeba mxolod ramdenime aspeqtze, 
romlebic gansakuTrebuli mniSvnelobisaa, kerZod:

a) rekomendebulia, saqarTveloSi aikrZalos kerZo gaSvileba, rac 
Seicavs Zalian did risks, rom aseTi gaSvileba moxdes anazRaurebis 
an mSobelze zewolis Sedegad da, saboloo jamSi, bavSvis saukeTeso 
interesebis sazianod. erTaderTi gamonaklisi SeiZleba daiSvas naTe-
savebs Soris kerZo gaSvilebis SemTxvevebze;

b) unda Camoyalibdes bavSvisaTvis saukeTeso mSvileblebis SerCe-
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vis sistema  Tavsebadobis principis safuZvelze, rac ganxorcieldeba 
specialistebis jgufis mier;

g) saqarTvelos kanonmdeblobiT unda dazustdes debulebebi, rom-
lebic exeba bavSvis Tanxmobas gaSvilebaze da bavSvis azris gaTval-
iswinebas, raTa bavSvi Tavad monawileobdes nebismieri gadawyvetilebis 
miRebaSi, romelic mas exeba.

saqarTvelos kanonmdeblobiT dadgenili 10 wlis asaki, romlis 
miRwevis Semdeg bavSvma unda gamoxatos Tanxmoba Svilad ayvanisaTvis, 
misaRebad unda CaiTvalos. amasTanave, kanonmdeblobiT pirdapir unda 
iyos gaTvaliswinebuli bavSvis azris mxedvelobaSi miRebis saWiroeba, 
Tu dadginda, rom, simwifidan gamomdinare, mas SeuZlia moaxdinos Ta-
visi azris formireba; 

d) rekomendebulia, saqarTveloSi dawesdes yvela mSvileblis mier 
mosamzadebeli kursis gavlis savaldebulooba, romlis mizani iqneba, 
potenciuri mSoblebi kidev erTxel dafiqrdnen imaze, SeZleben Tu 
ara isini Tavad, subieqturad amxela pasuxismgeblobis sakuTar Tavze 
aRebas. 

aseTi kursis arsi is aris, rom SedarebiT mcire iqneba iseTi faqte-
bi, rodesac mSvileblebma da naSvilebma ver aawyves urTierToba, maT 
Soris warmoSobili konfliqtebi da praqtikulad ver Seiqmneba axali 
ojaxi, ar Camoyalibdeba msgavsi urTierToba, rogoric aqvT biolo-
giur mSoblebsa da Svilebs, rac Svilad ayvanis ZiriTadi mizania;  

e) sasurvelia, rom kanonmdeblobiT dadgindes mkafio asakobrivi 
da fsiqosocialuri moTxovnebi, romelTa dakmayofilebis SemTxvevaSi 
mSvilebels eqneba Svilad ayvanis ufleba.  

rac Seexeba asakobriv moTxovnebs, saqarTveloSi sasurvelia, rom 
maqsimalurma asakobrivma moTxovnam ar gadaaWarbos 50 wels, xolo 
minimaluri moTxovna ar iyos 21 welze naklebi. 

kanonmdeblobiT mkafiod unda ganisazRvros mSvileblebisaT-
vis wayenebuli fsiqosocialuri moTxovnebi, ris safuZvelzec unda 
Sefasdes mSvileblebi. aseTi Sefaseba socialuri muSakis mier unda 
iyos ara formaluri, aramed dawvrilebiTi da mis safuZvelze unda 
gadawydes, akmayofilebs Tu ara Svilis ayvanis msurveli piri yvela 
dadgenil _ pirovnul, fsiqoemociur, janmrTelobis, socialur, fi-
nansur, materialur da sxv. _ moTxovnebs; 

v) rekomendebulia, rom saxelmwifom meti resursi mimarTos gan-
sakuTrebuli saWiroebebis mqone bavSvebisaken, maTi interesebis ufro 
efeqtianad dasacavad. amisaTvis saxelmwifom unda SeZlos gansa-
kuTrebuli saWiroebebis mqone bavSvebis ojaxur garemoSi aRzrdis 
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stimulireba, SeiZleba daawesos zogierTi SeRavaTi im mSvileblebis 
mimarT, romlebic mzad arian, iSvilon gansakuTrebuli saWiroebebis 
mqone bavSvebis garkveuli kategoriebi;

z) rekomendebulia, Camoyalibdes efeqtiani meqanizmi, raTa qveynis 
SigniT gaSvilebul bavSvebsa da maT ojaxebze dawesdes monitoringi, 
rac iqneba imis Semowmebis saSualeba, warmatebiT xdeba Tu ara bavSvis 
axal ojaxTan adaptireba. 

kanonmdeblobam aseve unda Camoayalibos SesaZlo meqanizmi im Sem-
TxvevaSi, Tu dadginda, rom konkretul ojaxSi bavSvis datoveba ar 
Seesabameba bavSvis saukeTeso interesebs. erT-erTi nabiji, rac aseT 
situaciaSi SeiZleba gadaidgas, aris mSvileblebis gafrTxileba mdgo
mareobis gamosworebis Sesaxeb, xolo Tu es ver xerxdeba, rogorc 
ukiduresi RonisZieba, Svilad ayvana SeiZleba gauqmdes. 
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saqmianobis zegavlena saqarTvelos 

sasjelaRsrulebis sistemis reformaze

givi miqanaZe 

1. Sesavali

wamebisa da araadamianuri an Rirsebis Semlaxavi mopyrobisa Tu das-
jis  prevenciis evropuli komiteti (SemdgomSi _ wpk) aris erT-erTi 
yvelaze avtoritetuli saerTaSoriso meqanizmi, romelic axdens ada-
mianis uflebaTa monitorings dawesebulebebSi, sadac pirs aRkveTi-
li aqvs Tavisufleba (policiis droebiTi dakavebis ganyofilebebi; 
patimrobisa da Tavisuflebis aRkveTis dawesebulebebi; fsiqiatriuli 
saavadmyofoebi; moxucTa TavSesafrebi; bavSvTa saxlebi da a.S.). wpk-
is 25-wliani saqmianobis Sedegad SemuSavda standartebi,1 romlebiT-
ac xdeba evropis sabWos wevri saxelmwifoebis zemoxsenebul dawese-
bulebebSi adamianis uflebebis arsebuli mdgomareobis Sefaseba da 
romelTac efuZneba adamianis uflebaTa evropuli sasamarTlo Tavi-
suflebis aRkveTis an SezRudvis pirobebSi myof pirebTan mimarTebiT 
adamianis uflebaTa evropuli konvenciis me-3 muxlis darRvevasTan 
dakavSirebiT saqmis ganxilvisas.

winamdebare statiis mizania saqarTvelos sasjelaRsrulebis 
sistemaze wpk-is standartebisa da rekomendaciebis zegavlenis mimox-
ilva da Sefaseba, riTac SesaZlebeli gaxdeba wpk-is rolis gaanalizeba 
erovnul doneze sasjelaRsrulebis sistemaSi mimdinare reformebis 
ganxorcielebis procesSi. statia, ZiriTadad, yuradRebas amaxvilebs 
patimrobisa da Tavisuflebis aRkveTis dawesebulebebSi patimrebTan2 
mimarTebiT asaxul yofiT pirobebTan dakavSirebul sakiTxebsa da maT 
Sesabamisobaze evropul standartebTan.

statiis farglebSi mimoixileba wpk-is mandati da saqmianobis for-
ma, romelic gansazRvrulia wamebis prevenciis evropuli konvenciiT, 
wpk-is standartebi, saqarTveloSi ganxorcielebuli vizitebi, gaweu-
li rekomendaciebis saerTo dinamika da analizi da maTi Sesrulebis 
xarisxi.

1	 wamebis prevenciis evropuli komitetis standartebi, evropis sabWos saqarTvelos 
ofisis gamocema, Tb., 2014, ix.: [http://www.cpt.coe.int]. 

2	 sityva „patimari“ gamoyenebulia braldebulTa da msjavrdebulTa krebadobaSi 
aRsaniSnavad.
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2. wamebisa da araadamianuri an damamcirebeli mopyrobis an dasjis 
aRkveTis evropuli konvencia

XX saukunis 80-iani wlebis dasasruls adamianis uflebaTa dacvis 
mzardma standartebma mkafiod warmoaCina adamianis uflebaTa dar-
Rvevis aRmofxvris saWiroeba. adamianis uflebaTa evropuli konven-
ciis me-3 muxlma, romelic krZalavs wamebas, araadamianur da da-
mamcirebel mopyrobasa da sasjels, safuZveli Cauyara wamebisa da 
araadamianuri an damamcirebeli mopyrobis an dasjis aRkveTis Ses-
axeb 1987 wlis konvenciis (SemdgomSi _ konvencia) proeqtis SemuSave-
bas. es konvencia, romlis safuZvelzec Seiqmna wamebis prevenciis ev-
ropuli komiteti, ZalaSi Sevida 1989 wlis 1 Tebervals. dReisaTvis 
evropis sabWos yvela wevri saxelmwifo, maT Soris saqarTveloc, am 
konvenciis monawilea.3

konvencia yuradRebas amaxvilebs ramdenime Zireul sakiTxze, ker-
Zod: wpk-is moqmedebis arealze, dakompleqtebaze, saqmianobis formasa 
da, saqmianobidan gamomdinare, monawile saxelmwifoebTan  urTierTo-
baze.

samoqmedo arealis kuTxiT, wpk Sesabamis vizitebs axorcielebs 
wevri saxelmwifos iurisdiqciaSi Semaval nebismier adgilas, sadac 
pirebs aRkveTili aqvT Tavisufleba xelisuflebis mier.4 rogorc 
wesi, vizitebis ganxorcieleba xdeba wpk-is aranakleb ori wevris mier, 
romelTac SeiZleba daexmaron eqspertebi da Tarjimnebi.5 wevri sax-
elmwifo valdebulia, uzrunvelyos wpk Semdegi saSualebebiT: a) mis 
teritoriaze Sesvlisa da Tavisufali gadaadgilebis uflebiT; b) 
sruli informaciis miRebiT im adgilebze, sadac ganTavsebuli arian 
TavisuflebaaRkveTili pirebi; g) nebismieri adgilis, sadac pirebs 
aRkveTili aqvT Tavisufleba, SeuzRudavad xelmisawvdomobiT, maT 
Soris gadaadgilebis uflebiT; d) saxelmwifosTvis xelmisawvdomi 
nebismieri informaciiT, rac aucilebelia wpk-isTvis misi amocanebis 
Sesasruleblad.6 

TiToeuli vizitis Semdeg wpk adgens moxsenebas vizitis dros 
mokvleuli faqtebis Sesaxeb da gadascems Sesabamis wevr saxelmwifos 

3	 a.reidi, adamianis uflebaTa evropuli konvenciis me-3 muxlis ganxorcielebis 
gzamkvlevi, saqarTveloSi evropis sabWos sainformacio biuros gamocema, Tb., 
2005, 30.

4	 wamebisa da araadamianuri an damamcirebeli mopyrobis an dasjis aRkveTis evro-
puli konvencia, strasburgi, 26 noemberi, 1987 weli, me-2 muxli.

5	 iqve, me-7 muxli, me-2 punqti.
6	 iqve, me-8 muxli, me-2 punqti.
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am moxsenebas TandarTul rekomendaciebTan erTad.7 Tu wevri saxelm-
wifo ar iTanamSromlebs an uars ityvis mdgomareobis gaumjobesebaze 
wpk-is rekomendaciaTa Sesabamisad, wpk-s SeuZlia xmaTa ori mesamedis 
umravlesobiT miiRos gadawyvetileba am sakiTxze sajaro gancxadebis 
gakeTebis Taobaze.8 wpk-is angariSi vizitTan dakavSirebiT konfiden-
cialuria9 da SeiZleba gasajarovdes im monawile saxelmwifos moTxov-
nis safuZvelze, sadac ganxorcielda viziti.10

wpk prevenciul funqcias ori formiT, perioduli da daugegma-
vi (ad hoc) vizitebis ganxorcielebiT, asrulebs. perioduli vizitebi 
yvela monawile saxelmwifoSi xdeba, maSin rodesac ad hoc viziti xor-
cieldeba mxolod im SemTxvevaSi, Tu wpk miiCnevs amas saWirod, arse-
buli garemoebebis gaTvaliswinebiT.11

3. wamebis prevenciis evropuli komitetis standartebi

wpk-s evaleba Tavisi saqmianobis Sesaxeb yovelwliuri saerTo angari-
Sis SemuSaveba, romelic qveyndeba.12 wliuri saerTo angariSebis mTel 
rigSi  wpk-ma aRwera sxvadasxva mniSvnelovani sakiTxi (magaliTad, da-
kavebis pirobebi policiaSi _ 1992 wlis saerTo angariSSi; aranebayo-
flobiTi mkurnaloba fsiqiatriul saavadmyofoSi _ 1997 wlis anga-
riSSi; dausjelobis aRmofxvra _ 2003-2004 wlebis angariSSi; erovnuli 
prevenciis meqanizmi _ 2011-2012 wlebis angariSSi da a.S.), romlebiTac 
xelmZRvanelobda Tavisuflebis aRkveTis adgilebSi vizitebis dros. 
swored es angariSebi daedo safuZvlad wpk-is standartebs.

sasjelaRsrulebis sistemasTan dakavSirebul standartebs wpk-ma 
wliuri saerTo angariSebis mTeli rigi miuZRvna da Camoayaliba de-
taluri midgoma, romlis cxovrebaSi gatareba TavisuflebaaRkveTil 
pirTa uflebebis pativiscemisa da dacvis tolfasia. am mxriv aRsaniS-
navia wpk-is Semdegi wliuri saerTo angariSebi:

a) 1991 w. – patimrobasTan dakavSirebuli ZiriTadi standartebi;
b) 1992 w. – cixeSi janmrTelobis uzrunvelyofis standartebi;
g) 1998 w. – TavisuflebaaRkveTil arasrulwlovnebTan dakavSire-

buli standartebi;

7	 iqve, me-10 muxli, 1-li punqti.
8	 iqve, me-10 muxli, me-2 punqti.
9	 iqve, me-11 muxli, 1-li punqti.
10	 iqve, me-11 muxli, me-2 punqti.
11	 24th General Report of the CPT [CPT/Inf (2015)1], 63. 
12	 ix. [http://www.cpt.coe.int/en/docsannual.htm].
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d) 1999 w. – TavisuflebaaRkveTil qalebTan dakavSirebuli stan-
dartebi;

e) 2009-2010 ww. – eleqtroSokis gamoyenebis amsaxveli standartebi;
v) 2010-2011 ww. – patimarTa samartoo sakanSi moTavsebis stand-

artebi;
z) 2012-2013 ww. – araadamianuri mopyrobis samedicino mtkiceb-

ulebebis dokumentirebisa da angariSgebis standartebi.

4. wamebis prevenciis evropuli komitetis vizitebi saqarTveloSi

2001-2014 wlebSi wpk Svidjer estumra saqarTvelos, maT Soris erTi 
viziti _ 2003 wlis noemberSi _ Sewyda da ganaxlda 2004 wlis maisSi 
da erTi viziti 2009 wels ganxorcielda saqarTvelos centraluri 
xelisuflebis kontrols miRma myofi afxazeTis avtonomiuri respub-
likis teritoriaze.13 Svidi vizitidan mxolod erTi iyo daugegmavi 
xasiaTis (2012 w.), rac imave wlis seqtemberSi momxdari e.w. „cixis skan-
dalis“ gamoxmaureba iyo.14 Svididan eqvsi angariSi saqarTvelos xe-
lisuflebis Txovnis safuZvelze wpk-ma gaasajarova. bolo vizitis 
(2014 w. dekemberi) angariSis gasajaroeba 2015 wlis bolomdea mosa-
lodneli. Sesabamisad, statiis miznebidan gamomdinare, mimoxiluli 
iqneba sasjelaRsrulebis dawesebulebebTan mimarTebiT wpk-is mier 
2001-2010 wlebSi ganxorcielebuli perioduli vizitebi.

2001 wlidan moyolebuli wpk-is yvelaze seriozuli SeSfoTebis sa-
gani  Tbilisis №5 sapyrobileSi arsebuli mdgomareobaa, rac, ZiriTa-
dad, exeboda sardafebSi patimarTa ganTavsebas, gadatvirTulobisa da 
haerze yoveldRiuri gaseirnebis problemas. 

Tbilisis №5 sapyrobileSi 2001 wlis vizitis pirvel dRes wpk-
is delegacias ganucxades, rom mTavari korpusis sardafSi arsebuli 
saknebi TiTqmis arasodes gamoiyeneboda. mogvianebiT aRmoCnda, rom 
vizitis wina dRes sardafis saknebSi 164 patimari iyo moTavsebuli. 
ufro metic, patimrebTan saubrebma da saregistracio Jurnalebis 
Semowmebam gamoavlina, rom sardafSi xSirad bevri patimari imyofebo-
da. es qmedeba aSkarad ewinaaRmdegeba konvenciis me-3 muxliT Camoya-
libebul TanamSromlobis princips, ris Sesaxebac saTanado gancxadeba 

13	 statiaSi ganxiluli ar iqneba afxazeTis a/r-aSi ganxorcielebuli vizitis angari-
Sis Sesabamisi nawili.

14	 News Flash, Council of Europe Anti-torture Committee visits Georgia, Strasbourg, 28.11.2012, 
[http://www.cpt.coe.int].  
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gakeTda vizitis amsaxvel angariSSi.15

2001 wlis vizitis dasasruls wpk-is delegaciam sTxova saqarT-
velos mTavrobas, gaetarebina RonisZiebebi, raTa gamosayeneblad 
gaeuqmebina Tbilisis №5 sapyrobilis mTavari korpusis sardafSi 
ganTavsebuli yvela sakani (sakarantine, gadasayvani da disciplin-
uri dasjis saknebi). es RonisZiebebi maleve iqna gatarebuli 2001 
wlis vizitis Semdeg, Tumca, №5 sapyrobileSi patimarTa raodeno-
bis mkveTri zrdis Semdeg, saWiro gaxda am saknebis xelaxla gamoy-
eneba. 2004 wlis maisSi sardafis saknebSi imyofeboda 170 patimari 
(axalmiRebuli, usafrTxoebis mizniT gancalkevebuli da gadayvanis 
molodinSi myofi patimrebi). saknebi iyo bneli, nestiani, saSinlad 
binZuri da cudi ventilaciiT. garda amisa, zogierT sakanSi patim-
rebi iyofdnen sawolebs.16

adamianis uflebaTa evropulma sasamarTlom saqmeze _ ramiSvili 
da koxreiZe saqarTvelos winaaRmdeg (Ramishvili and Kokhreidze v. Georgia)17 
_ daadgina, rom erT-erTi ganmcxadeblis (Salva ramiSvilis) ganTavseba 
2006 wlis 11-15 ianvars Tbilisis №5 sapyrobilis samartoo sakanSi 
iyo misdami araadamianuri da damamcirebeli mopyroba, rac adamianis 
uflebaTa evropuli konvenciis me-3 muxlis darRvevad iqna miCneuli.18 
gadawyvetilebis gamotanisas sasamarTlom ixelmZRvanela wpk-is mier 
2003-2004 wlebSi saqarTveloSi ganxorcielebuli vizitis angariSiT, 
sadac detalurad iyo aRwerili Tbilisis №5 sapyrobileSi arsebuli 
mdgomareoba.19

2007 wlis vizitisas wpk-is delegacia estumra Tbilisis №5 sa-
pyrobiles da Seamowma 2001, 2003 da 2004 wlebSi ganxorcielebuli 
vizitisas gamoTqmuli saswrafod gasaTvaliswinebeli rekomenda-
ciebis mTeli rigis Sesruleba. vizitiT dadasturda, rom sapyrobilis 
mTavari korpusis sardafSi ganTavsebuli saknebi aRar gamoiyeneboda 
patimarTa gansaTavseblad.20

2004 wlis maisSi Tbilisis №5 sapyrobileSi nanaxi viTareba wpk-
ma Seafasa rogorc sagangaSo. angariSidan irkveva, rom dawesebule-

15	 wamebis prevenciis evropuli komitetis 2001 wels saqarTveloSi ganxorciele-
buli vizitis angariSi, me-8 punqti, ix. [http://www.cpt.coe.int]. 

16	 wamebis prevenciis evropuli komitetis 2003-2004 wlebSi saqarTveloSi ganxor-
cielebuli vizitis angariSi, 67-e punqti, ix. [http://www.cpt.coe.int].

17	 ramiSvili da koxreiZe saqarTvelos winaaRmdeg (Ramishvili and Kokhreidze v. Georgia), 
ganacxadi №1704/06, gadawyvetileba, 2009 wlis 27 aprili.

18	 iqve, 88-e punqti.
19	 iqve, 70-e punqti.
20	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorciele-

buli vizitis angariSi, 43-e punqti, ix. [http://www.cpt.coe.int].
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baSi, romelic jer kidev 2003 wlis noemberSi iyo sakmaod gadatvir-
Tuli, gadatvirTulobis problema kidev ufro gamwvavebuli iyo _ 
patimarTa umravlesobas morigeobiT eZina. gadatvirTulobis gamo, 
TanamSromelTa da patimarTa Tanafardobam kritikul zRvars miaRwia. 
Sedegad, reJimiT gaTvaliswinebuli RonisZiebebi mkveTrad iyo Sem-
cirebuli da patimrebs ar eZleodaT saSualeba, esargeblaT haerze 
gaseirnebisa da varjiSis uflebiT.21

saqarTveloSi patimarTa raodenobis mkveTri zrda, rasac Sede-
gad cixeebis gadatvirTva mohyva, Zirs uTxrida humanuri sasjelaR-
srulebis sistemis Seqmnisken mimarTul Zalisxmevas. wpk-is meore 
(2003-2004 ww.) da mesame (2007 w.) periodul vizitebs Soris patimarTa 
raodenoba orjer da metjer gaizarda: 2007 wlis martSi daaxloebiT 
16500 patimari iyo, maSin, rodesac maTi raodenoba 2004 wlis maisSi 
7000-s aRwevda. amave dros, iusticiis ministris 2007 wlis 28 Teberv-
lis brZanebis Tanaxmad, sasjelaRsrulebis sistemaSi, oficialuri mo-
nacemebiT, 14162 adgili iyo (2,5m2 farTobi erT patimarze gaangariSe-
biT). uCveulod maRali donis (400%-ze meti) gadatvirTulobis mowme 
gaxda wpk-is delegacia Tbilisis №5 sapyrobileSi, sadac qveyanaSi 
arsebuli patimrebis erTi meoTxedi iyo moTavsebuli.22

wpk-is mier 2004 wlis maisSi nanaxma sapyrobilis gadatvirTvam 
(rodesac iq 2222 patimari imyofeboda) uCveulod maRal dones miaRwia: 
delegaciis vizitis dRes (2007 w.) sapyrobileSi 4316 patimari mamakaci 
iyo, maSin, rodesac is oficialurad 1018 patimarze iyo gaTvaliswineb-
uli. sacxovrebeli farTobi saknebSi xSirad 0,5 m2-ze naklebi iyo erT 
kacze. delegaciam naxa, rogor iyofda 100-amde patimari 20-sawolian 
sakans, romlis farTobi daaxloebiT 45 m2 iyo. patimrebi iSviaTad 
tovebdnen saknebs: gaseirnebis uflebas maT kviraSi erTxel an samjer 
aZlevdnen, Sxapis miReba ki TveSi erTxel an orjer Tu SeeZloT. uZi-
loba, arahigienuri yofa da monotonuri cxovreba patimrebis janmrT-
elobas auaresebda. radgan patimarTa umravlesobas saerTo sawolebi 
hqonda, munis gaCenisa da respiratoruli daavadebebis gavrcelebis 
didi safrTxe arsebobda.23 wpk-is daskvniT, patimrobis zemoaRniSnuli 
pirobebi arahumanur da damamcirebel mopyrobas utoldeboda, rac 
civilizebuli sazogadoebis Seuracxyofa iyo.24

21	 wamebis prevenciis evropuli komitetis 2003-2004 wlebSi saqarTveloSi ganxor-
cielebuli vizitis angariSi, me-13 punqti, ix. [http://www.cpt.coe.int].

22	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorciele-
buli vizitis angariSi, 32-e punqti, ix. [http://www.cpt.coe.int].

23	 iqve, 43-e punqti.
24	 iqve, 44-e punqti.
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cixeebis gadatvirTva mniSvnelovani gamowveva iyo iusticiis sa-
ministrosTvis, romelic am problemis gadaWris mizniT gegmavda 
garkveul RonisZiebebs, probaciis ufro farTod gamoyenebisa da mom-
devno oTxi wlis ganmavlobaSi axali cixeebis mSeneblobiT cixeSi adg-
ilebis raodenobis 18000-amde gazrdis kuTxiT.25 qmediTi RonisZiebebi 
xelisuflebis mxridan Tbilisis №5 sapyrobilesTan dakavSirebiT 
ganxorcielda 2007 wlis dasasruls, rodesac 10 dekembers gaixsna 
Tbilisis №8 patimrobisa da daxuruli tipis Tavisuflebis aRkveTis 
dawesebuleba 3650 adgiliT da ganxorcielda Tbilisis №5 sapyro-
bilis patimarTa am dawesebulebaSi gadayvana. samarTlebrivi kuTxiT, 
saqarTvelos iusticiis ministris gadawyvetilebiT, Tbilisis №5 sa-
pyrobile 2008 wels gauqmda da daeqvemdebara srul demontaJs.26

2003-2004 wlebis vizitis pirveli myisieri SeniSvna exeboda 
rusTavis №2 mkacri reJimis sasjelaRsrulebis dawesebulebas, sa-
dac SemaZrwunebeli pirobebi dadginda. vizitis dasawyisSive dawe-
sebulebis direqtorma Riad ganacxada, rom dawesebulebaSi arsebu-
li pirobebi sruliad araadekvaturi da araadamianuri iyo rogorc 
patimarTaTvis, ise TanamSromlebisTvis, rac savsebiT dadasturda 
vizitisas.27 dawesebulebaSi arsebuli pirobebis gaTvaliswinebiT, 
misi funqcionireba unda Sewyvetiliyo, Tumca sasjelaRsrulebis 
dawesebulebis daxurvas, sadac imyofeboda 800 patimari, garkveuli 
dro sWirdeboda. Sesabamisad, wpk-ma saqarTvelos xelisuflebisgan 
moiTxova samuSao gegmis SemuSaveba, raTa Secvliliyo rusTavis №2 
mkacri reJimis dawesebulebis adgilmdebareoba.28 saqarTvelos iusti-
ciis saministros ZalisxmeviT, aRniSnuli rekomendaciis safuZvelze, 
2006 wels ganxorcielda rusTavis №2 mkacri reJimis dawesebulebidan 
msjavrdebulTa gadayvana, misi sruli garemonteba da msjavrdebulTa 
xelaxla Sesaxleba, rac dadebiTad Sefasda wpk-is 2007 wlis vizitis 
amsaxvel angariSSi.29

2001 wlis angariSSi wpk-ma mouwoda xelisuflebas, ganexorciele-
bina cixis fanjrebis damcavi gisosebis demontaJi Tbilisis №1 da 
Tbilisis №5 sapyrobileebSi, patimarTa cxovrebis pirobebisa da 

25	 iqve, 32-e punqti.
26	 saqarTvelos iusticiis ministris brZaneba №49 (06.03.2008) saqarTvelos iusti-

ciis saministros sasjelaRsrulebis departamentis q. Tbilisis №5 sapyrobilis 
gauqmebis Sesaxeb.

27	 wamebis prevenciis evropuli komitetis 2003-2004 wlebSi saqarTveloSi ganxor-
cielebuli vizitis angariSi, 99-e punqti, ix. [http://www.cpt.coe.int].

28	 iqve, me-10 punqti.
29	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorciele-

buli vizitis angariSi, me-6 da me-17 punqtebi, ix. [http://www.cpt.coe.int]. 
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Senobis fizikuri mdgomareobis, sisufTavis, ganaTebisa da ventila-
ciis gaumjobesebis mizniT.30 meore perioduli vizitis (2003-2004 ww.) 
dros, wpk-ma gamoavlina, rom Tbilisis №5 sapyrobileSi mdgomareo-
ba gamwvavebuli iyo cudi ventilaciisa da bunebrivi Suqis simciris 
gamo, rasac iwvevda fanjrebze damagrebuli rkinis darabebi. delega-
cias miewoda informacia, rom saknis fanjrebidan rkinis darabebis 
moxsnis gegma ver Sesrulda finansuri saxsrebis simciris gamo.31 2007 
wels wpk-is delegaciis mier Tbilisis №5 sapyrobileSi ganmeorebiTi 
vizitis Catarebisas gamovlinda, rom rekomendacia saknis fanjrebi-
dan rkinis gisosebis Camoxsnis Taobaze xelisuflebis mxridan gaT-
valiswinebuli iyo.32

2014 wlis maisamde ganuxorcielebeli iyo wpk-is rekomendacia, ra-
sac igi yoveli perioduli vizitis dros ganixilavda xelisuflebas-
Tan. kerZod, wpk mouwodebda xelisuflebas, etapobrivad Seemcirebina 
saknebSi patimarTa raodenoba da uzrunveleyo, sul mcire, 4 m2 farTi 
TiTo patimarze.33 2001-2012 wlebSi saqarTvelos sasjelaRsrulebis 
sistemaSi arsebuli gadatvirTulobis fonze SeuZlebeli iyo am reko-
mendaciis praqtikaSi gatareba. saqarTveloSi bolo aTi wlis ganmav-
lobaSi mkveTrad icvleboda braldebulTa da msjavrdebulTa statis-
tika, kerZod, maTi raodenoba iyo: 2004 w. – 7867, 2007 w. – 18309, 2010 
w. – 23684,34 xolo 2013 wlis ivlisis mdgomareobiT am ricxvma 9255 
braldebuli/msjavrdebuli Seadgina.35 2012 wlis dasasruls miRebu-
li amnistiis Sesaxeb kanoniT36 SesaZlebeli gaxda sasjelaRsrulebis 
sistemaSi gadatvirTulobis problemis ganmuxtva. amnistiis Sesaxeb 
kanoni Seexo 17706 msjavrdebuls, maT Soris 16818 mamakacs, 822 qalsa 
da 66 arasrulwlovans.37 paralelurad, aqtiurad dainerga praqti-
kaSi pirobiT vadamde gaTavisuflebis sistema, ris safuZvelzec 2013 

30	 wamebis prevenciis evropuli komitetis 2001 wels saqarTveloSi ganxorciele-
buli vizitis angariSi, 87-e punqti, ix. [http://www.cpt.coe.int]. 

31	 wamebis prevenciis evropuli komitetis 2003-2004 wlebSi saqarTveloSi ganxor-
cielebuli vizitis angariSi, 68-e punqti, ix. [http://www.cpt.coe.int].

32	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorciele-
buli vizitis angariSi, 43-e punqti, ix. [http://www.cpt.coe.int].

33	 wamebis prevenciis evropuli komitetis 2001, 2003-2004, 2007 da 2010  wlebSi saqa-
rTveloSi ganxorcielebuli vizitebis angariSebi.

34	 Prison Studies Centre monacemebi, ix. [http://prisonstudies.org].
35	 saqarTvelos sasjelaRsrulebis, probaciisa da iuridiuli daxmarebis sakiTxTa 

saministros werili MCLA 3 13 00014973, 2013 wlis 26 agvisto.
36	 saqarTvelos kanoni amnistiis Sesaxeb, 2012 wlis 28 dekemberi.
37	 Response of the Georgian Government to the Report of the European Committee for the Prevention 

of Torture and Inhuman or Degrading Treatment or punishment (CPT) on its visit to Georgia from 19 
to 23 November 2012, CPT/Inf (2013) 19, Attachment No.9, [www.cpt.coe.int]. 
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wlis pirvel 6 TveSi pirobiT vadamde gaTavisuflda 1852 msjavrde-
buli (maT Soris: 1655 mamakaci, 177 qali da 20 arasrulwlovani).38 
am cvlilebebma SesaZlebeli gaxada, parlaments mxari daeWira mTav-
robis sakanonmdeblo iniciativisaTvis, romlis mixedviT, 2014 wlis 
maisSi Sesuli cvlilebebiT erT msjavrdebulze minimaluri farTi 
yvela tipis Tavisuflebis aRkveTis dawesebulebaSi aranakleb 4 m2-
iT ganisazRvra.39 Tumca dRemde ar Sesrulebula wpk-is rekomendacia 
braldebulebTan mimarTebiT, romelTa sacxovrebeli farTi moqmedi 
patimrobis kodeqsiT ar unda iyos 3 m2-ze naklebi.40

2007 da 2010 wlebis perioduli vizitisas wpk-is delegaciam patim-
rebis SxapiT ufro xSiri intensivobiT uzrunvelyofis Taobaze xe-
lisuflebas rekomendacia warudgina, rasac safuZvlad daedo cixis 
evropuli wesebis ganaxlebul teqstSi Setanili Sesabamisi cvlile-
bebi.41 kerZod, cixis evropuli wesebi miuTiTebs, rom „unda moxdes 
adekvaturi samyoflis uzrunvelyofa, raTa yovelma patimarma SeZlos 
SxapiT an abazaniT sargebloba klimatisadmi Sesatyvisi temperaturis 
pirobebSi, Tu es SesaZlebelia, _ yoveldRiurad, an kviraSi orjer 
mainc (Tu saWiroa, ufro xSiradac), zogadi higienis moTxovnebidan 
gamomdinare“.42 am rekomendaciis ganxorcieleba mxolod 2010 wlis 
dasasrulisTvis gaxda SesaZlebeli, rodesac miRebul iqna saqarT-
velos patimrobis kodeqsi, romliTac ganisazRvra, rom, „rogorc wesi, 
braldebuli/msjavrdebuli uzrunvelyofili unda iyos Sxapis kvira-
Si orjer miRebis SesaZleblobiT“.43 marTalia, fraza „rogorc wesi“ 
iZleva gamonaklisis daSvebis SesaZleblobas, magram normaSi kviraSi 
orjer Sxapis miRebis uflebis gansazRvra qmnis minimaluri evropuli 
standartis damkvidrebis samarTlebriv safuZvels.

samartoo sakanSi patimrebis moTavsebasTan dakavSirebiT wpk-ma 
zogierTi mniSvnelovani rekomendacia SeimuSava Tavis wliur saerTo 
angariSebSi. samartoo sakanSi moTavseba potenciurad zianis momta-
nia, ris gamoc wpk miiCnevs, rom proporciulobis principis dacviT, 

38	 iqve, Attachment No.7, [www.cpt.coe.int].
39	 saqarTvelos kanoni saqarTvelos patimrobis kodeqsSi cvlilebebis Setanis Ses-

axeb (№2241, 2014 wlis 16 aprili, me-13 muxli, ix. [https://matsne.gov.ge].
40	 saqarTvelos patimrobis kodeqsi, me-15 muxli, me-3 punqti. 
41	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorcielebu-

li vizitis angariSi, 51-e, 64-e da 71-e punqtebi, ix. [http://www.cpt.coe.int] da wamebis 
prevenciis evropuli komitetis 2010 wels saqarTveloSi ganxorcielebuli viz-
itis angariSi, 57-e da 64-e punqtebi, ix. [http://www.cpt.coe.int].

42	 evropis sabWos ministrTa komitetis rekomendacia Rec(2006)2 wevri saxelmwifoe-
bisadmi, cixis evropuli wesebis Sesaxeb, wesi 19.4, ix. [http://www.coe.int].

43	 saqarTvelos patimrobis kodeqsi, 21-e muxli, me-2 punqti, ix. [https://matsne.gov.ge].
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es zoma unda iqnes gamoyenebuli disciplinuri saxdelis saxiT, mx-
olod gamonaklis SemTxvevaSi, rogorc ukiduresi zoma da rac Sei-
Zleba mcire periodiT. wpk miiCnevs, rom am periodis xangrZlivoba 
ar unda aRematebodes konkretuli gadacdomisaTvis 14 dRes da, sa-
survelia, iyos ufro naklebi; arasrulwlovnebTan mimarTebiT, es 
maqsimaluri vada ufro naklebi unda iyos.44 saqarTvelos patimrobis 
kodeqsi ar cnobs arasrulwlovnebTan mimarTebiT disciplinuri sax-
delis saxiT samartoo sakanSi gadayvanas,45 xolo srulwlovnebTan 
dakavSirebiT (garda orsuli qalebis, mcirewlovani bavSvis dedebisa 
da 65 wlis asaks gadacilebuli braldebulebis/msjavrdebulebisa),46 
2015 wels gatarebuli sakanonmdeblo cvlilebebis safuZvelze, sam-
artoo sakanSi ganTavsebis vada 20 dRidan 14 dRemde Semcirda (maqsi-
maluri zRvari).47

wpk-is mier saqarTvelos xelisuflebisadmi 2010 wels gacemuli 
rekomendaciis miuxedavad, dRemde ganuxorcielebeli rCeba samartoo 
sakanSi moTavsebuli patimrisaTvis ojaxTan kontaqtis saSualebis Cam-
orTmeva.48 moqmedi patimrobis kodeqsi adgens, rom samartoo sakanSi 
moTavsebul braldebuls/msjavrdebuls ekrZaleba xanmokle da xan-
grZlivi paemnebi, satelefono saubari, kvebis produqtebis SeZena,49 
rac ewinaaRmdegeba cixis evropuli wesebiT gansazRvrul standarts, 
romlis Tanaxmad sasjeli ar SeiZleba moicavdes ojaxTan kontaqtis 
srul akrZalvas.50

2010 wlis vizitis dros gairkva, rom mdgomareoba winaswar patim-
robaSi myofi adamianebis (braldebulebis) paemnebis ganxorcielebis 
uflebis mxriv, ZiriTadad, ar gansxvavdeboda 2007 wlis angariSSi aR-
werilisagan.51 paemnebisTvis winaswar patimrobaSi myof pirebs kvlav 
sWirdebodaT nebarTva kompetenturi sagamoZiebo organosagan an sa-
samarTlosagan. amgvari nebarTvis miRebis SemTxvevaSi paemani SesaZle-

44	 wamebis prevenciis evropuli komitetis 21-e saerTo angariSi [CPT/Inf (2011)28], 56-e 
punqti, wamebis prevenciis evropuli komitetis standartebi, evropis sabWos saqa-
rTvelos ofisis gamocema, Tb., 2014, 48-49, ix. [http://www.cpt.coe.int].

45	 saqarTvelos patimrobis kodeqsi,  711-e muxli, 1-li punqti, ix. [https://matsne.gov.ge].
46	 iqve, 82-e muxli, me-2 punqti.
47	 saqarTvelos kanoni saqarTvelos patimrobis kodeqsSi cvlilebebis Setanis Ses-

axeb (№3523, 2015 wlis 1 maisi), 54-e muxli, ix. [https://matsne.gov.ge].
48	 wamebis prevenciis evropuli komitetis 2010 wels saqarTveloSi ganxorciele-

buli vizitis angariSi, 115-e punqti, ix. [http://www.cpt.coe.int].
49	 saqarTvelos patimrobis kodeqsi, 88-e muxli, me-2 punqti, ix. [https://matsne.gov.ge].
50	 evropis sabWos ministrTa komitetis rekomendacia Rec(2006)2 wevri saxelmwifoe-

bisadmi, cixis evropuli wesebis Sesaxeb, wesi 60.4, ix. [http://www.coe.int].
51	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorciele-

buli vizitis angariSi, 89-e punqti, ix. [http://www.cpt.coe.int].
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beli iyo mxolod TveSi orjer.52

patimrobis axal kodeqss, romelic ZalaSi 2010 wlis oqtomber-
Si Sevida, unda Seecvala arsebuli wesi, anu paemani unda yofiliyo 
nebadarTuli da aikrZaleboda mxolod im SemTxvevaSi, Tu gamoZiebis 
saWiroebebiT moxdeboda dasabuTeba. kodeqsis proeqtis mixedviT, 
romelsac wpk-is delegacia 2010 wlis TebervalSi gaecno, winaswar 
patimrobaSi myof pirebs gansazRvruli hqondaT TveSi oTxi paemnis 
ufleba. am uflebis SezRudvas SeZlebda mxolod pasuxismgebeli 
gamomZiebeli an prokurori. wpk miesalma aseT cvlilebas,53 Tumca, 
rogorc SemdgomSi ganviTarebulma movlenebma gviCvena, moxda am nor-
mis ZalaSi Sesvlis gadavadeba, kodeqsis pirvelsave redaqciaSi, jer 
2014 wlis 1 ianvramde,54 xolo Semdeg _ 2016 wlis 1 ianvramde.55 arsebu-
li sakanonmdeblo regulireba ewinaaRmdegeba cixis evropuli wesebiT 
gansazRvrul standarts, romlis mixedviT, garda im SemTxvevisa, rode-
sac arsebobs sasamarTlos specialuri gadawyvetileba drois gansaz-
Rvrul periodze da konkretul SemTxvevebSi, miusjel patimars unda 
hqondes paemnebisa da sakuTar ojaxTan da sxva pirebTan kontaqtis 
ufleba, iseTive wesebis dacviT, rogoric misjil patimrebs aqvT.56

pirveli (2001 w.) da meore (2003-2004 ww.) perioduli vizitebi-
sas wpk xazgasmiT aRniSnavda personalTan dakavSirebul problemebs, 
rac sistemaSi damkvidrebul korufcias,57 personalis gadamzadebasa58 
da TanamSromelTa arasakmaris raodenobas exeboda.59 es ukanaskneli 
problema wpk-is mier mesame (2007w.) da meoTxe (2010w.) perioduli viz-
itebis amsaxvel angariSebSic iqna xazgasmuli.60 mniSvnelovani SeniS-

52	 wamebis prevenciis evropuli komitetis 2010 wels saqarTveloSi ganxorciele-
buli vizitis angariSi, 108-e punqti, ix. [http://www.cpt.coe.int].

53	 iqve.
54	 saqarTvelos patimrobis kodeqsi (№2696, 2010 wlis 9 maisi), 123-e muxli, ix. [https://

matsne.gov.ge].
55	 saqarTvelos kanoni saqarTvelos patimrobis kodeqsSi cvlilebebis Setanis Ses-

axeb (№1870, 2013 wlis 25 dekemberi), 1-li muxli, ix. [https://matsne.gov.ge].
56	 evropis sabWos ministrTa komitetis rekomendacia Rec(2006)2 wevri saxelmwifoe-

bisadmi, cixis evropuli wesebis Sesaxeb, wesi 99-e, ix. [http://www.coe.int].
57	 wamebis prevenciis evropuli komitetis 2001 wels saqarTveloSi ganxorciele-

buli vizitis angariSi, 124-e-126-e punqtebi, ix. [http://www.cpt.coe.int] da wamebis 
prevenciis evropuli komitetis 2003-2004 wlebSi saqarTveloSi ganxorcielebuli 
vizitis angariSi, 132-e punqti, ix. [http://www.cpt.coe.int].

58	 iqve, 127-e punqti (2001 wlis vizitis angariSi) da 131-e da 133-e punqtebi (2003-
2004 wlebis vizitis angariSi).

59	 iqve, 130-e-131-e punqtebi (2003-2004 wlebis vizitis angariSi).
60	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorciele-

buli vizitis angariSi, 85-e punqti, ix. [http://www.cpt.coe.int] da wamebis prevenciis 

evropuli komitetis 2010 wels saqarTveloSi ganxorcielebuli vizitis angariSi, 
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vnebi gakeTda personalis mier 24-saaTian  cvlaSi muSaobasTan dakav-
SirebiT da aRiniSna, rom TanamSromelTa mcire raodenoba da cvlis 
amgvari ganrigi uaryofiTad moqmedebs profesiul standartebze da 
SeuZlebels xdis dinamikuri usafrTxoebis dacvas.61

2005 wels saqarTvelos mTavrobam kompleqsuri strategia aamoqm-
eda saqarTvelos sisxlis samarTlis saqmeTa warmoebis reformirebis 
mizniT, rac iTvaliswinebda sisxlis samarTlis sferoSi axali kanon-
mdeblobis Seqmnas, sasamarTlosa da sasjelaRsrulebis sistemis re-
formebs. am ukanasknels rac Seexeba, miRebul iqna 2006-2010 wlebis 
samoqmedo gegma, romlis mTavari elementebi exeboda sapyrobileTa 
kadrebis SerCevis, treningisa da anazRaurebis arsebuli sistemis 
gaumjobesebas, sasjelaRsrulebisa da probaciis saswavlo centris 
Seqmnas, cixeebis remontisa da mSeneblobis ambiciur programas. am 
samoqmedo gegmis gansaxorcieleblad mniSvnelovnad gaizarda sabiu-
jeto asignebebi (daaxloebiT 1 miliardi lari oTxwliani periodis 
ganmavlobaSi).62

2007 wlis perioduli vizitisas wpk-ma dadebiTad Seafa-
sa ganxorcielebuli da dagegmili RonisZiebebi saqarTvelos 
sasjelaRsrulebis sistemis reformirebasa da adrindeli reko-
mendaciebis gaTvaliswinebasTan dakavSirebiT. gansakuTrebuli 
mowoneba daimsaxura sasjelaRsrulebis sistemaSi korufciis aR-
mofxvram, rac mniSvnelovani problema iyo warsulSi. 2007 wlis 
vizitis ganmavlobaSi wpk-is delegaciam patimrebisgan praqtiku-
lad ver moismina gancxadebebi cixis personalis korufciul ga-
rigebebSi CarTulobis Taobaze. aseTi mniSvnelovani gaumjobe-
seba im nabijebis Sedegad iqna miCneuli, romlebic xelisuflebis 
mier gadaidga monitoringis, kadrebis gaTavisuflebis, gamov-
lenil danaSaulze sisxlissamarTlebrivi devnis dawyebis, xel-
fasebis mniSvnelovani gazrdisa da kadrebis momzadebis kuTxiT.63

personalis samuSao ganrigis daregulirebis mizniT garkveuli 
samarTlebrivi safuZveli Seiqmna, rodesac 2013 wlis agvistoSi miRe-
bul iqna sasjelaRsrulebis, probaciisa da iuridiuli daxmarebis 
sakiTxTa ministris brZaneba sasjelaRsrulebis sistemis samarTlebri-
vi reJimis TanamSromelTaTvis instruqciis damtkicebis Taobaze.64 am 

106-e punqti, ix. [http://www.cpt.coe.int].
61	 iqve (2010 wlis vizitis angariSi).
62	 wamebis prevenciis evropuli komitetis 2007 wels saqarTveloSi ganxorciele-

buli vizitis angariSi, 31-e punqti, ix. [http://www.cpt.coe.int].
63	 iqve.
64	 saqarTvelos sasjelaRsrulebis, probaciisa da iuridiuli daxmarebis sakiTxTa 
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instruqciis Tanaxmad, dawesebulebaSi ganTavsebul braldebulTa da 
msjavrdebulTa dacva, qcevaze kontroli da zedamxedveloba xor-
cieldeba samorigeo cvlis mier, kerZod: a) or cvlad _ TiTo cvla 12 
saaTi; b) mxolod gansakuTrebul SemTxvevaSi erT cvlad _ 24 saaTi.65 
samorigeo cvlaSi mosamsaxureebisaTvis ganisazRvra Semdegi raodeno-
bis samuSao da dasvenebis dro: a) 12 saaTi samuSao drois SemTxvevaSi 
_ 24 saaTi dasveneba; b) 24 saaTi samuSao drois SemTxvevaSi _ 48 saaTi 
dasveneba.66 Tumca, 24-saaTiani samuSao cvlis SenarCuneba (rogorc 
samarTlebrivad, aseve praqtikulad), rac personalis naklebobiTaa, 
ZiriTadad, gamowveuli, ar pasuxobs wpk-is mier xelisuflebis mimarT 
dayenebul rekomendacias da zrdis gamoTqmuli uaryofiTi Sedegebis 
dadgomis risks.

2015 wels miRebul iqna kanoni specialuri penitenciuri samsax-
uris Sesaxeb,67 romelic gansazRvravs patimrobisa da Tavisuflebis 
aRkveTis aRsrulebis sferoSi saqarTvelos sasjelaRsrulebisa da 
probaciis saministros specialuri penitenciuri samsaxuris organi-
zebas, saqmianobis wessa da uflebamosilebas, samsaxurSi miRebis wess, 
mosamsaxuris statuss, misi uwyveti profesiuli momzadebis sistemas, 
samarTlebrivi, usafrTxoebisa da socialuri dacvis garantiebs.68 am 
dokumentiT saqarTveloSi pirvelad moxda sasjelaRsrulebis siste-
maSi dasaqmebuli personalisaTvis myari samarTlebrivi garantiebis 
Seqmna69 da detalurad ganisazRvra yvela is procedura, rac sistemaSi 
axali kadrebis mozidvisa da prestiJulobis amaRlebis winapirobaa.

ministris brZaneba (№200, 2013 wlis 1 agvisto) patimrobisa da Tavisuflebis 
aRkveTis dawesebulebebSi samarTlebrivi reJimis ganxorcielebis instruqciis 
damtkicebis Sesaxeb, ix. [https://matsne.gov.ge]. 

65	 iqve, me-3 muxli, 1-li punqti.
66	 iqve, me-3 muxli, me-3 punqti.
67	 saqarTvelos kanoni specialuri penitenciuri samsaxuris Sesaxeb (#3524-IIs, 2015 

wlis 1 maisi).
68	 iqve, 1-li muxli.
69	 am kanonis miRebamde Sesabamisi sakiTxebi wesrigdeboda patimrobis kodeqsis  II1 

TaviT (sistemis organoSi samsaxuri), romelic 2014 wlis 16 aprilis №2241 ka-
noniT daemata patimrobis kodeqss (ix. [https://matsne.gov.ge]) da romelic oTxi zog-
adi xasiaTis muxlisagan Sedgeboda, xolo am damatebis Setanamde maregulirebeli 
norma iyo kanonqvemdebare normatiuli aqti, saqarTvelos prezidentis brZaneb-
uleba (№832, 2010 wlis 15 oqtomberi) patimrobisa da Tavisuflebis aRkveTis 
aRsrulebis sistemis organoebSi saxelmwifo samsaxuris gavlis wesis damtkicebis 
Sesaxeb (ix. [https://matsne.gov.ge]), (Zaldakargulad gamocxadda saqarTvelos prezi-
dentis brZanebulebiT (№75, 2014 wlis 25 Tebervali), ix. [https://matsne.gov.ge]).
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5. daskvna

udavoa wpk-is dadebiTi roli saqarTvelos sasjelaRsrulebis 
sistemis reformis procesSi, rac mtkicdeba statiaSi ganxiluli saqmi-
anobis (wardgenili rekomendaciebis) Sedegad saqarTvelos xelisu-
flebis mier ganxorcielebuli araerTi umniSvnelovanesi RonisZiebiT. 
msgavsi saqmiani CarTuloba aris kompetenturi saerTaSoriso orga-
nizaciis mier saxelmwifosTvis im sakiTxebze aqcentis gakeTeba da 
gamosavali gzebis SeTavazeba, rac konkretuli problemebis mogvare-
bas emsaxureba da, Tavis mxriv, Sedegze orientirebuli TanamSromlo-
baa. swored amitom xelisuflebis yvela im organom, romelTac kav-
Siri aqvT patimrebTan, saTanado yuradReba unda miaqcios wpk-is mier 
miRebul rekomendaciebs imasTan dakavSirebiT, Tu ra gziT SeiZleba 
pirobebisa da garantiebis gaumjobeseba.70

gasuli wlebis gamocdileba cxadyofs, rom TanamSromloba sasje-
laRsrulebis sferoSi saqarTvelos xelisuflebasa da wpk-s Soris 
Sedga, rac am ukanasknelis mier SemuSavebuli araerTi rekomendaciis 
SesrulebiT gamoixateba. amasTanave, isic unda aRiniSnos, rom zogier-
Ti sakiTxi kvlavac rCeba ganuxorcielebeli da am mxriv mniSvnelovani 
nabijebia gadasadgmeli.

70 	a. reidi, adamianis uflebaTa evropuli konvenciis me-3 muxlis ganxorcielebis 
gzamkvlevi, saqarTveloSi evropis sabWos sainformacio biuros gamocema, Tb., 
2005, 111.
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misi Sesabamisoba adamianis uflebaTa 

evropuli sasamarTlos standartebTan

nana mWedliZe

1. Sesavali

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis gamoyeneba erovnuli sasamarTloebis gadawyvetilebebSi 
erovnuli sasamarTlo sistemis mimarT sazogadoebis ndobis amaR-
lebas uwyobs xels. 

adamianis uflebaTa evropuli konvencia, romelic saqarTvelo-
saTvis 1999 wlis 20 maisidan aris ZalaSi, bolo wlebSi gansakuTrebiT 
xSirad gamoiyeneba marTlmsajulebis ganxorcielebisas. aq igulisx-
meba ara mxolod konvenciis normebze miTiTeba, aramed adamianis 
uflebaTa evropuli sasamarTlos praqtikis gamoyeneba, romliTac 
ganimarteba konvenciiT gaTvaliswinebuli uflebebisa da Tavisufle-
bebis Sinaarsi da moculoba. sisxlis, administraciul da samoqalaqo 
samarTalwarmoebaSi evropul konvenciasa da evropuli sasamarTlos 
praqtikas sul ufro farTod uTiTeben dainteresebuli pirebi, advo-
katebi, prokurorebi, samarTalwarmoebis mxare saxelmwifo uwyebebi 
da saerTo sasamarTloebis mosamarTleebi. 

sakonstitucio kontrolis sferoSi adamianis uflebaTa evro-
puli konvenciis gamoyenebas ufro xangrZlivi istoria aqvs. saqmeze 
_ Sps „uniservisi“ saqarTvelos parlamentis winaaRmdeg _ 2004 wlis 
21 dekembers gamotanil gadawyvetilebaSi saqarTvelos sakonstitu-
cio sasamarTlom pirvelad imsjela arsebiTad adamianis uflebaTa 
evropul konvenciaze, mimoixila adamianis uflebaTa evropuli sa-
samarTlos Sesatyvisi praqtika da masze miTiTebiT daasabuTa Tavisi 
gadawyvetileba. aqedan moyolebuli dRemde, saqarTvelos sakonsti-
tucio sasamarTlo konstituciuri uflebebisa da Tavisuflebebis 
dacvisas aqtiurad iyenebs evropul konvencias ise, rom uTiTebs ev-
ropuli sasamarTlos praqtikaze da usadagebs mas Tavis mier gansax-
ilvel konkretul sakiTxs. 	

cxadia, mxolod misasalmebelia, rom saqarTvelos sakonstitu-
cio sasamarTlo Tavis gadawyvetilebebs evropuli sasamarTlos 
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praqtikiT asabuTebs, maSin, rodesac misi saxelmZRvanelo dokumenti  
mxolod saqarTvelos konstituciaa.1 miuxedavad amisa, sakonstitucio 
sasamarTlos yvela midgoma gaziarebuli ver iqneba da winamdebare 
statiac miznad isaxavs sakonstitucio kontrolis ganxorcielebisas 
im erTi konkretuli sferos _ diskriminaciis akrZalvis ganxilvas, 
romelSic sasurveli iqneboda, saqarTvelos sakonstitucio sasamarT-
los ufro metad esargebla  evropuli sasamarTlos standartebiT. 
kerZod, naSromSi ganxilulia diskriminaciis akrZalvis Sesaxeb ada-
mianis uflebaTa evropuli konvenciis Sesatyvisi normebi da praq-
tika, saqarTvelos konstituciis normebi da Sesatyvisi praqtika da 
identificirebulia sakonstitucio sasamarTlos gadawyvetilebebSi 
is xarvezebi, romlebic sakonstitucio sasamarTlos evropul stand-
artebs aSorebs da romlebic evropuli sasamarTlos midgomebis Sesa-
bamisad unda aRmoifxvras. 

naSromis moculobidan gamomdinare, ganxiluli ver iqneba dis-
kriminaciis akrZalvis sferoSi evropuli sasamarTlosa da sakonsti-
tucio sasamarTlos vrceli praqtika; amis nacvlad statia yuradRe-
bas amaxvilebs zogad midgomebsa da principebze. naSromSi gamoTqmuli 
mosazrebebi emyareba avtoris mier evropis sabWosaTvis Sesrulebul 
kvlevas, romelic diskriminaciis saqmeebze Sidasaxelmwifoebrivi 
samarTlebrivi dacvis saSualebebs exeba.2

2. diskriminaciis akrZalvis evropuli standartebis mimoxilva da 
Sedareba saqarTvelos sakonstitucio sasamarTlos praqtikasTan

2.1. diskriminaciis akrZalva konvenciis uflebebTan mimarTebiT da 
saerTo akrZalva

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis 
me-14 muxlis Tanaxmad:

„am konvenciiT gacxadebuli uflebebiTa da TavisuflebebiT sarge-
bloba uzrunvelyofilia yovelgvari diskriminaciis gareSe sqesis, rasis, 
kanis feris, enis, religiis, politikuri Tu sxva Sexedulebis, erovnu-
li Tu socialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 
qonebrivi mdgomareobis, dabadebisa Tu sxva niSnis ganurCevlad.“

1	 „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kan-
onis me-4.1. muxli.

2	 n. mWedliZe, saqarTveloSi diskriminaciis saqmeebze Sidasaxelmwifoebrivi samar-
Tlebrivi dacvis saSualebebis gamoyenebis gzamkvlevi, evropis sabWo, 2015 weli.
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adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis 
me-12 oqmis pirveli muxlis Tanaxmad:

„1. kanoniT dadgenili nebismieri uflebiT sargebloba uzrun-
velyofilia yovelgvari diskriminaciis gareSe sqesis, rasis, kanis 
feris, enis, religiis, politikuri Tu sxva Sexedulebis, erovnuli 
Tu socialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 
qonebrivi mdgomareobis, dabadebisa Tu sxva niSnis ganurCevlad.

2. dauSvebelia sajaro xelisuflebis mxridan vinmes diskriminacia 
pirvel punqtSi aRniSnuli romelime safuZvliT.“

konvenciis me-14 muxli avsebs konvenciisa da misi oqmebis im de-
bulebebs, romlebic materialur uflebebs iTvaliswinebs. igi da-
moukideblad ar arsebobs da SeiZleba, gamoyenebul iqnes mxolod 
konvenciisa da misi oqmebis materialur-samarTlebrivi debulebebiT 
uzrunvelyofil „uflebebiTa da TavisuflebebiT sargeblobasTan“ 
dakavSirebiT.3 me-14 muxli damoukidebelia mxolod im TvalsazrisiT, 
rom misi gamoyenebisaTvis ar aris aucilebeli, konvenciisa da oqmebis 
materialur-samarTlebrivi debulebebi darRveuli iyos,  magram me-14 
muxli ar SeiZleba gamoyenebul iqnes im faqtobriv garemoebebTan da-
kavSirebiT, romlebzec konvenciis an misi oqmebis materialur-samar-
Tlebrivi debulebebis moqmedeba ar vrceldeba.4

rogorc evropulma sasamarTlom Tavis erT-erT saqmeze daad-
gina, „aucilebelia da sakmarisia, saqmis faqtobrivi garemoebebi 
konvenciis erTi an meti muxlis moqmedebis farglebSi xvdebodes.“5 
adamianis uflebaTa evropuli sasamarTlos didma palatam es Semdeg
nairad ganmarta: „me-14 muxliT gaTvaliswinebuli diskriminaciis 
akrZalva im uflebebiTa da TavisuflebebiT sargeblobas scildeba, 
romelTa uzrunvelyofac TiToeul saxelmwifos konvenciiTa da oqme-
biT moeTxoveba. akrZalva aseve vrceldeba im damatebiT uflebebze, 
romlebic konvenciis nebismieri muxlis zogadi moqmedebis farglebSi 
xvdeba da romelsac saxelmwifo Tavisi nebiT uzrunvelyofs.“6

evropuli konvenciis me-12 oqmis 1-li muxli diskriminaciis saer-

3	 ix., inter alia, petroviCi avstriis winaaRmdeg (Petrovic v. Austria), ganacxadi №20458/92, 
adamianis uflebaTa evropuli sasamarTlos 1998 wlis 27 martis gadawyvetileba, 
22-e punqti.

4	 Salki da kofi avstriis winaaRmdeg (Schalk and Kopf v. Austria), ganacxadi №30141/04, 
adamianis uflebaTa evropuli sasamarTlos 2010 wlis 24 ivnisis gadawyvetileba, 
89-e punqti.

5	 E.B. safrangeTis winaaRmdeg (E.B. v. France), ganacxadi N43546/02, adamianis ufle-
baTa evropuli sasamarTlos didi palatis 2008 wlis 22 ianvris gadawyvetileba, 
47-e punqti.

6 	 Ibid., 48-e punqti.
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To akrZalvas iTvaliswinebs, anu uzrunvelyofs Tanaswor mopyrobas 
kanonmdeblobiT gaTvaliswinebuli uflebebiT sargeblobisas.

2.2. me-14 muxlis moqmedebis sfero _ diskriminaciis akrZalva 
konstituciur uflebebTan mimarTebiT Tu saerTo akrZalva 

saqarTvelos konstituciis me-14 muxlis Tanaxmad: 
„yvela adamiani dabadebiT Tavisufalia da kanonis winaSe Tanas-

woria ganurCevlad rasisa, kanis ferisa, enisa, sqesisa, religiisa, 
politikuri da sxva Sexedulebebisa, erovnuli, eTnikuri da social-
uri kuTvnilebisa, warmoSobisa, qonebrivi da wodebrivi mdgomareo-
bisa, sacxovrebeli adgilisa.“

iTvaliswinebs Tu ara konstituciis me-14 muxli diskriminaciis 
akrZalvas konstituciur uflebebTan mimarTebiT mxolod, Tu konsti-
tuciuri Tanasworobis principi vrceldeba rogorc konstituciur, 
ise kanonier uflebebze?

konstituciis me-14 muxlSi moxseniebulia adamianis Tavisufleba 
da kanonis winaSe Tanasworoba. saqarTvelos sakonstitucio sasamarT-
los ganmartebis Tanaxmad: 

„am normaSi kanonis winaSe Tanasworoba moxseniebulia adamianis 
TavisuflebasTan erTad, rac udavod mianiSnebs Tanasworobis mniSvn-
elobaze adamianis TavisuflebisaTvis – adamianis uflebebi erTnai-
rad aris TiToeuli adamianis kuTvnileba, amitom maT unda hqondeT 
erTnairi xelmisawvdomoba maTze (uflebebiT sargeblobaze), mxolod 
maSin aris SesaZlebeli Tavisuflebis srulyofilad SegrZneba.“7

me-14 muxlis teqstSi araferi miuTiTebs imaze, rom saqarTvelos 
konstitucia Tanasworobas adgens mxolod konstituciis me-2 TaviT 
uzrunvelyofil uflebebTan, anu konstituciur uflebebTan mimarTe-
biT. piriqiT, me-14 muxli miuTiTebs „kanonis winaSe“ Tanasworobaze. 
Sesabamisad, saqarTvelos sakonstitucio sasamarTlosaTvis mimarTva 
SeiZleba ara mxolod konstituciuri uflebebiT sargeblobisas sa-
varaudod diskriminaciul mopyrobaze, aramed kanonieri uflebebi-
sa da interesebiT sargeblobisas savaraudo diskriminaciuli mopy-
robis konstituciis SesabamisobasTan dakavSirebiTac. marTalia, 
saqarTvelos sakonstitucio sasamarTlos Sesaxeb organuli kanonis 
Tanaxmad, sakonstitucio sasamarTlo uzrunvelyofs adamianis kon-

7	 saqarTvelos moqalaqe besik adamia saqarTvelos parlamentis winaaRmdeg, saqa-
rTvelos sakonstitucio sasamarTlos 2013 wlis 11 aprilis gadawyvetileba 
№1/1/539, II-3.
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stituciuri uflebebisa da Tavisuflebebis da ara kanonieri ufleba-
interesebis dacvas,8 magram am gziT daculi iqneba konstituciis 
me-14 muxliT uzrunvelyofili „kanonis winaSe Tanasworobis ZiriTa-
di ufleba“,9 romelic „zogadad gulisxmobs adamianebis samarTlebri-
vi dacvis Tanabari pirobebis garantirebas“.10 amave gadawyvetilebiT, 
„Tanasworobis ZiriTadi ufleba sxva konstituciuri uflebebisgan 
imiT gansxvavdeba, rom is ar icavs cxovrebis romelime gansazRvrul 
sferos. Tanasworobis principi moiTxovs Tanabar mopyrobas adamianis 
uflebebiTa da kanonieri interesebiT dacul yvela sferoSi.“ iqve sa-
samarTlom ganacxada, rom „Tanasworobis ZiriTad arsTan konfliqtSi 
myofi nebismieri norma unda iyos sakonstitucio sasamarTlos msj-
elobis sagani.”11

sagulisxmoa, rom Tavad sakonstitucio sasamarTlo aRniSnavs Sem-
degs:

„samarTalSemoqmeds akisria konkretuli sakiTxis aradiskrimi-
naciulad mowesrigebis valdebuleba. es valdebuleba Tan sdevs samar-
TalSemoqmedebis process, imis miuxedavad, igi mimarTulia konsti-
tuciuri uflebebisa Tu kanonieri interesebis regulirebisaken ...“12

is, rom sakonstitucio sasamarTlo yovelTvis msjelobs diskrim-
inaciis akrZalvaze konstituciur uflebebTan mimarTebiT, garkveul-
wilad, gamowveulia imiT, rom Tavad konstituciuri sarCelebis av-
torebi cdiloben, esa Tu is kanonieri interesi konstituciuri 
uflebis rangSi aiyvanon. magaliTad, homoseqsuali piris ufleba, 
Caabaros sisxli da gaxdes sisxlis an/da misi komponentebis donori, 
moazrebul iqna konstituciis me-16 muxliT garantirebuli pirovnebis 
Tavisufali ganviTarebis uflebaSi13 da gamoiricxeba  konstituciis 
me-20 muxliT uzrunvelyofili piradi cxovrebis daculobis uflebis 

8	 saqarTvelos organuli kanoni „saqarTvelos sakonstitucio sasamarTlos Ses-
axeb“, 1-li muxli. 

9	 ix. saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamentis winaaR-
mdeg, saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis gadawyvetile-
ba №2/1-392, II-2.

10	 moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos 
konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba №1/1/493,  II-1.

11	 Ibid. II-4.
12	 saqarTvelos moqalaqeebi: levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa 

buCaSvili da goCa gaboZe saqarTvelos Sromis, janmrTelobisa da socialuri dac-
vis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 
Tebervlis gadawyvetileba №2/1/536, II-21.

13	 Idem. saqarTvelos sakonstitucio sasamarTlos 2013 wlis 1 martis saoqmo 
Canaweri. 
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moqmedebis sferodan.14 
imisaTvis, rom saqarTvelos konstituciis me-14 muxli srulfaso-

vnad iTvaliswinebdes diskriminaciisagan dacvas normatiul doneze, 
umjobesia, igi erTobliobaSi, konvenciis me-14 muxlisa da me-12 dam-
atebiTi oqmis pirveli muxlis analogiiT, ganimartos, rogorc dis-
kriminaciis akrZalva ara mxolod konstituciur uflebebTan, aramed 
kanonier uflebebTan mimarTebiTac.

2.3. pirdapiri da arapirdapiri diskriminacia

adamianis uflebaTa evropuli sasamarTlos damkvidrebuli praqtikiT, 
akrZalulia rogorc pirdapiri, ise arapirdapiri diskriminacia kon-
venciis me-14 muxliTac da me-12 oqmis pirveli muxliTac.15

saqarTvelos sakonstitucio sasamarTlos ganmartebiT, me-14 
muxli krZalavs rogorc pirdapir, ise arapirdapir diskriminacias, 
radganac „misi mizania, uzrunvelyos Tanasworoba kanonis winaSe, ar 
dauSvas arsebiTad Tanasworis ganxilva uTanasworod, an piriqiT.“16

2.3.1. pirdapiri diskriminacia 

adamianis uflebaTa evropuli sasamarTlos praqtikis Tanaxmad, pirda-
piri diskriminacia Semdegi elementebisagan Sedgeba: arsebiTad msgavs 
mdgomareobaSi myof pirTa gansxvavebuli mopyroba, Tu am mopyrobas 
ar aqvs obieqturi da gonivruli gamarTleba.17 unda dadgindes, rom 
sxva pirebs, romlebic analogiur an arsebiTad msgavs mdgomareobaSi 

14	 msjeloba arsebiTad arasworia, vinaidan adamianis uflebaTa evropul sasamarT-
los es ufleba konvenciis me-8 muxliT garantirebul piradi cxovrebis dacu-
lobis uflebaSi aqvs moazrebuli. ix. tosto italiis winaaRmdeg (Tosto v. Italy), 
ganacxadi №49821/99, adamianis uflebaTa evropuli sasamarTlos 2002 wlis 15 
oqtombris ganCineba. 

15	 vinaidan konvenciis me-14 muxlis gamoyenebis praqtika ufro moculobiTia, 
moyvanili saqmeebis umetesoba Seexeba am muxls. pirdapiri da arapirdapiri dis-
kriminaciis komponentebi, rac ganxilulia me-14 muxlis konteqstSi, Tanabrad 
vrceldeba me-12 oqmis pirveli muxliT gaTvaliswinebul diskriminaciis saerTo 
akrZalvaze. 

16	 saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamentis winaaRm-
deg, saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis gadawyvetile-
ba №2/1-392.

17 vilisi gaerTianebuli samefos winaaRmdeg (Willis v. the United Kingdom), ganacxa-
di №36042/97, adamianis uflebaTa evropuli sasamarTlos 2002 wlis 11 ivnisis 
gadawyvetileba, 48-e punqti.
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imyofebian, ukeTesad epyrobian da es gansxvaveba diskriminaciulia.18 
gansxvavebuli mopyrobis obieqturi da gonivruli gamarTleba niSnavs 
imas, rom mopyroba legitimur mizans unda isaxavdes da unda arse-
bobdes gonivruli Tanabarzomiereba Carevis RonisZiebasa da dasaxul 
mizans Soris.19 gansxvavebuli mopyrobis safuZveli an mizezi unda iyos 
pirovnuli maxasiaTebeli (statusi), romliTac pirebi, pirTa jgufebi 
gamoirCevian.20 

2.3.1.1. analogiuri an arsebiTad msgavsi mdgomareoba

adamianis uflebaTa evropuli sasamarTlos damkvidrebuli praqtikis 
Tanaxmad, konvenciis me-14 muxlis moqmedebis gavrcelebisaTvis saxeze 
unda iyos gansxvavebuli mopyroba analogiur, an arsebiTad msgavs md-
gomareobaSi myofi pirebis mimarT.21 zogjer sasamarTlo iyenebs for-
mulirebas _ „arsebiTad msgavsi mdgomareoba“,22 an, ubralod, „msgavsi 
mdgomareoba.“23 

sasamarTlos aRniSvniT, „analogiuri mdgomareoba“ ar gulisx-
mobs, rom Sesadarebeli jgufebi identuri unda iyos. is faqti, rom 
ganmcxadeblis mdgomareoba srulad analogiuri ar aris sxva pirebTan 
mimarTebiT da xdeba sxvadasxva jgufis mimarT gansxvavebuli mopyro-
ba, xels ar uSlis am SemTxvevaze me-14 muxlis gavrcelebas. ganmcxade-
belma unda aCvenos, rom is, arsebiTad, msgavs mdgomareobaSi aris im 
pirebTan SedarebiT, romlebic sxvanair mopyrobas eqvemdebarebian.24

18	 konstantin markini ruseTis winaaRmdeg (Konstantin Markin v. Russia), ganacxadi 
№30078/06, adamianis uflebaTa evropuli sasamarTlos didi palatis 2012 wlis 22 
martis gadawyvetileba, 125-e punqti.

19	 ix., inter alia, petroviCi avstriis winaaRmdeg (Petrovic v. Austria), ganacxadi №20458/92, 
adamianis uflebaTa evropuli sasamarTlos 1998 wlis 27 martis gadawyvetileba, 
30-e punqti.

20	 kieldseni, busk madseni da pederseni daniis winaaRmdeg (Kjeldsen, Busk Madsen and 
Pedersen v. Denmark), ganacxadi №5095/71; 5920/72; 5926/72, adamianis uflebaTa evro-
puli sasamarTlos 1976 wlis 7 dekembris gadawyvetileba, 56-e punqti.

21	 ix., inter alia, konstantin markini ruseTis winaaRmdeg (Konstantin Markin v. Russia), ga-
nacxadi №30078/06, adamianis uflebaTa evropuli sasamarTlos didi palatis 2012 
wlis 22 martis gadawyvetileba, 125-e punqti.

22	 graciani-vaisi  avstriis winaaRmdeg (Graziani-Weiss v. Austria), ganacxadi №31950/06, 
adamianis uflebaTa evropuli sasamarTlos 2011 wlis 18 oqtombris gadawyvetile-
ba, 56-e punqti.

23	 vagneri da j.m.v.l. luqsemburgis winaaRmdeg (Wagner and J.M.W.L. v. Luxembourg), ga-
nacxadi №76240/01, adamianis uflebaTa evropuli sasamarTlos 2007 wlis 28 ivni-
sis gadawyvetileba, 150-e punqti.

24	 klifti gaerTianebuli samefos winaaRmdeg (Clift v. the United Kingdom), ganacxa-
di №7205/07, adamianis uflebaTa evropuli sasamarTlos 2010 wlis 13 ivlisis 
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saqmeze _ klifti gaerTianebuli samefos winaaRmdeg (Clift v. the 
United Kingdom) _ ganmcxadebeli britaneTis moqalaqe iyo. adamianis 
uflebaTa evropul sasamarTloSi is amtkicebda, rom vadamde gaTa-
visuflebasTan dakavSirebiT msjavrdebulebis mimarT gansxvavebuli 
mopyroba, dakisrebuli Tavisuflebis aRkveTis vadis sididis mixed-
viT, me-14 muxls arRvevda. moqmedi kanonmdeblobiT, im msjavrdebu-
lebs, romlebsac daekisraT Tavisuflebis aRkveTa 15 wliT an meti 
vadiT, pirobiT vadamde gasaTavisufleblad, pirobiT vadamde gaTa-
visuflebis sabWos dadebiTi rekomendaciis garda, sWirdebodaT sax-
elmwifo mdivnis Tanxmoba. im msjavrdebulebs ki, romlebsac 15 wliT 
naklebi vadiT hqondaT Tavisuflebis aRkveTa misjili, saxelmwifo 
mdivnis Tanxmoba ar sWirdebodaT. maTTvis pirobiT vadamde gaTavisu-
flebis sabWos dadebiTi rekomendacia sakmarisi iyo.25

am saqmeze adamianis uflebaTa evropulma sasamarTlom aRniSna, 
rom pirobiT vadamde piris gaTavisuflebis sakiTxis gadawyvetisas 
xdeba riskebis Sefaseba. pirobiT vadamde gaTavisuflebaze uaris Tqma 
miznad  isaxavs ara piris Semdgom dasjas, aramed asaxavs uflebamosili 
piris Sefasebas, msjavrdebulis gaTavisufleba aris Tu ara dauSve-
beli safrTxe. Sedegad, evropulma sasamarTlom miiCnia, rom pirobiT 
vadamde gaTavisuflebaze uflebamosili msjavrdebulis Sefasebis 
TvalsazrisiT, 15 welze meti da naklebi vadiT TavisuflebaRkveTil 
pirebs Soris gansxvaveba ar arsebobs. safrTxis Sefasebis meTodebi 
da identificirebul safrTxeze reagirebis saSualebebi, ZiriTadad, 
erTi da igivea yvela kategoriis msjavrdebulisTvis.26  Sesabamisad, 
sasamarTlom daadgina, rom ganmcxadebeli analogiur mdgomareobaSi 
iyo 15 welze naklebi vadiT TavisuflebaaRkveTil pirebTan mimarTe-
biT.27

2.3.1.2. analogiuri an arsebiTad msgavsi mdgomareobis kriteriumTan 
dakavSirebiT saqarTvelos sakonstitucio sasamarTlos praqtika

saqarTvelos sakonstitucio sasamarTlo marTebulad miiCnevs, rom 
sadavo normebis konstituciis me-14 muxlTan Sesabamisobis Sefasebisas 
jer unda gamokveTos Sesadarebeli jgufebi da gansazRvros, ramdenad 

gadawyvetileba, 66-e punqti.
25	 Idem.
26	 Ibid., 67-e punqti.
27	 Ibid., 68-e punqti.
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arian isini arsebiTad Tanaswori subieqtebi „konkretul samarTlebriv 
urTierTobasTan mimarTebiT“. Tavis erT-erT gadawyvetilebaSi sa-
samarTlom aRniSna: „isini ama Tu im SinaarsiT, kriteriumiT msgavs 
kategoriaSi analogiur garemoebebSi unda xvdebodnen, arsebiTad 
Tanasworni unda iyvnen konkretul viTarebasa Tu urTierTobebSi.“28

sakonstitucio sasamarTlo aseve aRniSnavs: „samarTali awesrigebs 
sazogadoebrivi urTierTobebis farTo speqtrs, romelic miemarTe-
ba pirTa ganusazRvrel wres. amitomac, konstituciis me-14 muxlze 
msjelobisas, pirTa arsebiTad Tanasworobis sakiTxi unda Sefasdes 
ara zogadad, aramed konkretul samarTalurTierTobasTan kavSirSi. 
diskriminaciul mopyrobaze msjeloba SesaZlebelia mxolod maSin, 
Tu pirebi konkretul samarTlebriv urTierTobasTan dakavSirebiT 
SeiZleba ganxilul iqnen rogorc arsebiTad Tanaswori subieqtebi. 
amasTan, Tu pirTa diferencirebas safuZvlad udevs maTi gansxvave-
buli faqtobrivi anda samarTlebrivi mdgomareoba, saxeze ar iqneba 
konstituciis me-14 muxlTan mimarTebiT Sesafasebeli mocemuloba.“29

2.3.2. arapirdapiri diskriminacia 

adamianis uflebaTa evropuli sasamarTlo arapirdapir diskrimina-
ciasTan mimarTebiT adgens, rom „SesaZloa, gansxvavebuli mopyroba 
im zogadi politikis an RonisZiebis mavne Sedegis saxiT arsebobdes, 
romelic, marTalia, neitraluradaa warmoCenili, magram diskrimi-
naciulia da erT garkveul jgufze mniSvnelovnad uaryofiT gavlenas 
axdens, vidre msgavs mdgomareobaSi myof sxva pirebze.“30	

arapirdapiri diskriminaciis elementebia: neitraluri wesi, kri-
teriumi an praqtika da aseve mniSvnelovnad uaryofiTi gavlena dacul 
jgufze.31

28	 moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“  da „saqarTvelos 
konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba №1/1/493, II-2.

29 saqarTvelos moqalaqeebi: levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa 
buCaSvili da goCa gaboZe saqarTvelos Sromis, janmrTelobisa da socialuri 
dacvis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2014 wlis 
4 Tebervlis gadawyvetileba №2/1/536, II-19; ix. agreTve msjeloba: saqarTvelos 
moqalaqe ia ujmajuriZe saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio ssamarTlos 2014 wlis 13 noembris gadawyvetileba №2/5/556, II, 4-9.

30	 d.h. da sxvebi CexeTis respublikis winaaRmdeg (D.H. and others v. the Czech Republic), ga-
nacxadi №13378/05, adamianis uflebaTa evropuli sasamarTlos didi palatis 2008 
wlis 29 aprilis gadawyvetileba, 148-e punqti.

31 saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis 
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2.4. diskriminaciuli ganzraxva da mtkicebis tvirTi

mtkicebis tvirTis arseboba da misi sworad ganawileba umniSvnelova-
nesia samarTliani sasamarTlo ganxilvisaTvis. erTi mxriv, mosarCeles 
unda ekisrebodes valdebuleba, mtkicebulebebiT gaamyaros Tavisi 
pretenzia da sakmarisi ar iyos mxolod braldebebis wamoyeneba; meore 
mxriv, mosarCeles mxrebze gaumarTlebeli tvirTi ar unda daawves 
zogierTi kategoriis saqmeze, sadac mtkiceba obieqturad didi sir-
Tulea.

rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis32 
zogadi politikis rekomendacia №7 saxelmwifoebisagan moiTxovs, 
akrZalon rogorc pirdapiri, ise arapirdapiri diskriminacia diskrim-
inaciuli ganzraxvis mtkicebis davaldebulebis gareSe:

„kanoni unda iTvaliswinebdes, rom, Tu pirebi, romelTa azriT, 
diskriminaciulma aqtma maTi ufleba daarRvia da, sasamarTloSi an 
sxva uflebamosil organoSi daadastureben pirdapiri an arapirdapiri 
diskriminaciis savaraudo faqtebs, mopasuxem unda daamtkicos dis-
kriminaciis ararseboba.“33	

vinaidan sakmaod rTulia diskriminaciis saqmeebze saWiro  
mtkicebulebis Segroveba, Sidasaxelmwifoebrivi kanonmdebloba unda 
aadvilebdes diskriminaciis mtkicebas. rekomendaciis me-11 punqtis 
Tanaxmad, kanoni unda anawilebdes mtkicebis tvirTs. es gulisxmobs, 
rom mosarCelem sasamarTloSi unda daamtkicos faqtebis arseboba, 
romlebidanac, savaraudod, gamomdinareobs diskriminaciis arseboba, 
ris Semdegac mtkicebis tvirTi gadainacvlebs mopasuxeze da man unda 
amtkicos, rom diskriminacia ar momxdara. savaraudo pirdapiri raso-
brivi diskriminaciis SemTxvevaSi, mopasuxem unda amtkicos, rom gansx-
vavebul mopyrobas aqvs obieqturi da gonivruli gamarTleba. adamianis 
uflebaTa evropuli sasamarTlo miiCnevs, rom savaraudo diskrimina-
cia SeiZleba warmoiSvas ara mxolod sakanonmdeblo RonisZiebidan,34 

sabWo, 2013, 33-35.
32	 ECRI _ damoukidebeli eqspertebisgan Semdgari evropis sabWos adamianis ufle-

baTa instituti, romelic monitorings uwevs rasizmis, qsenofobiis, antisemitiz-
mis, Seuwynareblobisa da diskriminaciis problemebs „rasis“, erovnuli/eTnikuri 
warmoSobis, feris, moqalaqeobis, religiisa da enis safuZvelze (rasobrivi dis-
kriminacia), [www.coe.int/ecri].

33	 ECRI _ zogadi politikis rekomendacia №7 erovnuli kanonmdeblobis mier ra-
sizmisa da rasobrivi diskriminaciis winaaRmdeg brZolis Sesaxeb, 2002, me-11 punqti.

34	 karlhainc Smidti germaniis winaaRmdeg (Karlheinz Schmidt v. Germany), ganacxadi 
№13580/88, adamianis uflebaTa evropuli sasamarTlos 1994 wlis 18 ivlisis 
gadawyvetileba, 24-e-29-e punqtebi.
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aramed de facto SemTxvevidanac.35 
aseve saqarTvelos sakonstitucio sasamarTlos SefasebiT,36 „dis-

kriminacia aris ara marto iseTi SemTxveva, rodesac sajaro xelisu-
flebis moqmedeba pirdapir isaxavda miznad piris an pirTa jgufis 
diskriminacias, aramed iseTic, romelsac Sedegad mohyva maTi de facto 
diskriminacia.“37

sakonstitucio sasamarTlo adgens: „kanonis winaSe Tanasworobis 
moTxovnis darRvevis dadgenisas ar aris savaldebulo, rom uTanas-
woro samarTlebrivi mdgomareobis Seqmna aris Sesabamisi normis mim-
Rebi organos mizani. am SemTxvevaSi, mTavaria ara kanonmdeblis ganz-
raxva, aramed realuri Sedegi.“38 

rogorc sakonstitucio sasamarTlo aRniSnavs: „gansxvavebuli 
mopyroba TviTmizani ar unda iyos. diskriminacia iqneba saxeze, Tu 
diferenciaciis mizezebi auxsnelia, moklebulia gonivrul safuZv-
els. maSasadame, diskriminacia aris mxolod TviTmiznuri, gaumarTle-
beli diferenciacia, samarTlis dausabuTebeli gamoyeneba konkretul 
pirTa wrisadmi gansxvavebuli midgomiT. Sesabamisad, Tanasworobis 
ufleba krZalavs ara diferencirebul mopyrobas zogadad, aramed mx-
olod TviTmiznur da gaumarTlebel gansxvavebas.“39

2.5. obieqturi da gonivruli gamarTleba

gansxvavebuli mopyrobis obieqturi da gonivruli gamarTleba niSnavs 
imas, rom mopyroba legitimur mizans unda isaxavdes da unda arse-
bobdes gonivruli Tanabarzomiereba Carevis RonisZiebasa da dasaxul 

35 zarb adami maltis winaaRmdeg (Zarb Adami v. Malta), ganacxadi №17209/02, adamianis 
uflebaTa evropuli sasamarTlos 2006 wlis 20 ivnisis gadawyvetileba, 76-e punqti.

36	 saqarTvelos saerTo sasamarTloebis praqtikaSi mtkicebis tvirTis ganawilebaze 
ix. qvemoT.

37	 saqarTvelos moqalaqeebi: levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa 
buCaSvili da goCa gaboZe saqarTvelos Sromis, janmrTelobisa da socialuri 
dacvis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2014 
wlis 4 Tebervlis gadawyvetileba №2/1/536, II-19. ix. agreTve msjeloba: saqarT-
velos moqalaqe ia ujmajuriZe saqarTvelos parlamentis winaaRmdeg, 2014 wlis 
13 noembris gadawyvetileba №2/5/556, II.25.

38	 saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamentis winaaRm-
deg, saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis gadawyvetile-
ba №2/1-392, II-6.

39	 moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“  da „saqarTvelos 
konservatiuli partia“  saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba №1/1/493.
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mizans Soris.40 	
adamianis uflebaTa evropuli sasamarTlo iTvaliswinebs saxelm-

wifoTa diskrecias, Seafasos, gamarTlebulia Tu ara gansxvavebuli 
mopyroba, da ra xarisxiT. saxelmwifos diskreciis es farglebi gansx-
vavdeba garemoebebis, gansaxilveli sakiTxisa da winmswrebi movlenebis 
Sesabamisad.41 adamianis uflebaTa evropulma sasamarTlom araerTxel 
aRniSna, rom gansxvavebuli mopyroba seqsualuri orientaciis niSniT, 
iseve rogorc gansxvavebuli mopyroba sqesis niSniT, saWiroebs gansa-
kuTrebulad seriozul mizezebs aseTi mopyrobis gasamarTleblad.42 
aseve Zalze wonadi mizezi unda arsebobdes mxolod erovnebaze da-
fuZnebuli mopyrobis gasamarTleblad.43

umeteswilad, mixedulebis farglebi farToa ekonomikuri an so-
cialuri strategiis zogadi RonisZiebebis SemTxvevaSi, vinaidan sax-
elmwifo ukeT icnobs Tavis sazogadoebas da mis saWiroebebs. Sesabamis-
ad, saxelmwifo xelisufleba, ZiriTadad, saerTaSoriso mosamarTleze 
ukeT afasebs sajaro interess socialur an ekonomikur  monacemebze 
dayrdnobiT. amitom evropuli sasamarTlo, zogadad, pativs scems 
kanonmdeblis politikur arCevans, garda im SemTxvevisa, roca igi 
„aSkarad yovelgvar gonivrul safuZvelsaa moklebuli“.44 ase, magali-
Tad, didma palatam saqmeze _  Andrejeva v. Latvia _ daadgina, rom pensiis 
daniSvnisas gansxvavebuli mopyroba mxolod erovnebis kriteriums 
eqvemdebareboda, risi gamarTlebac Zalze wonadi mizezebis arsebobas 
saWiroebda da rac saxelmwifos ar warmoudgenia. Sesabamisad, dadg-
inda me-14 muxlis darRveva konvenciis pirveli oqmis pirvel muxlTan 
erTobliobaSi.45

40	 ix., inter alia, petroviCi avstriis winaaRmdeg (Petrovic v. Austria), ganacxadi N20458/92, 
adamianis uflebaTa evropuli sasamarTlos 1998 wlis 27 martis gadawyvetileba, 
30-e punqti.

41	 abdulazizi, kabalesi da balqandali gaerTianebuli samefos winaaRmdeg (Abdulaziz, 
Cabales and Balkandali v. the United Kingdom), adamianis uflebaTa evropuli sasamarT-
los gadawyvetileba ganacxadebze nos. 9214/80; 9473/81; 9474/81; 1985 wlis 28 maisis 
gadawyvetileba, 78-e punqti. 

42	 karneri avstriis winaaRmdeg (Karner v. Austria), ganacxadi №40016/98, adamianis 
uflebaTa evropuli sasamarTlos 2003 wlis 24 ivlisis gadawyvetileba, 37-e pun-
qti.

43	 luCaki poloneTis winaaRmdeg (Luczak v. Poland), ganacxadi №77782/01, adamianis 
uflebaTa evropuli sasamarTlos 2007 wlis 27 noembris gadawyvetileba, 52-e pun-
qti.

44	 steki da sxvebi gaerTianebuli samefos winaaRmdeg (Stec and others v. the United King-
dom), ganacxadi nos. 65731/01 da 65900/01, adamianis uflebaTa evropuli sasamarT-
los didi palatis 2006 wlis 12 aprilis gadawyvetileba, 52-e punqti.

45	 andreieva latviis winaaRmdeg (Andrejeva v. Latvia), ganacxadi №55707/00, ada-
mianis uflebaTa evropuli sasamarTlos didi palatis 2009 wlis 18 Tebervlis 



154

nana mWedliZe

saqarTvelos sakonstitucio sasamarTlos SefasebiT, Tanasworo-
bis ZiriTadi uflebis farTo Sinaarsidan gamomdinare, sasamarTlos 
ar SeiZleba hqondes erTgvarovani midgoma diferencirebis yoveli 
calkeuli SemTxvevis mimarT. gansxvavebulad mopyrobis gonivrulo-
bis masStabi gansxvavdeba TiToeul SemTxvevasTan mimarTebiT. kerZod, 
„calkeul SemTxvevaSi is SeiZleba gulisxmobdes legitimuri sajaro 
miznebis arsebobis dasabuTebis aucileblobas, ... sxva SemTxvevebSi 
xelSesaxebi unda iyos SezRudvis saWiroeba Tu aucilebloba. zogjer 
SesaZloa, sakmarisi iyos diferenciaciis maqsimaluri realisturoba.“46

saqarTvelos sakonstitucio sasamarTlos racionaluri diferen-
cirebisa da mkacri Sefasebis testebi ufro detalurad ganixileba 
mogvianebiT, radgan aq saqarTvelos sakonstitucio sasamarTlos 
praqtika calsaxad scildeba evropuli sasamarTlos midgomas. amasTa-
nave, manamde aucilebelia me-14 muxlis konstituciur-samarTlebrivi 
Sinaarsisa da moculobis ganxilva.

2.6. saqarTvelos konstituciis me-14 muxlis konstituciur-
samarTlebrivi Sinaarsi da farglebi

2.6.1. konstituciur-samarTlebrivi Sinaarsi

2003 wlis 7 noembris gadawyvetilebaSi saqarTvelos sakonstitucio 
sasamarTlom pirvelad imsjela me-14 muxlis konstituciur-samarT-
lebriv Sinaarsze:

„kanonis winaSe Tanasworobis principi gulisxmobs yvela im ada-
mianis uflebebisa da Tavisuflebebis Tanabrad aRiarebas da dacvas, 
romlebic imyofebian Tanabar pirobebSi da kanoniT gansazRvruli 
sakiTxis mimarT aqvT adekvaturi damokidebuleba. aRniSnuli principi 
moicavs xelisuflebis sakanonmdeblo saqmianobis speqtrs, raTa mox-
des Tanabar pirobebsa da garemoebebSi myofi individebisaTvis Tana-
bari privilegiebis miniWeba da Tanabari pasuxismgeblobis dakisreba. 
gansxvavebuli sakanonmdeblo regulireba, ra Tqma unda, yvela SemTx-
vevaSi ar CaiTvleba kanonis winaSe Tanasworobis principis darRvevad. 
kanonmdebels ufleba aqvs, kanoniT gansazRvros gansxvavebuli pirobe-
bi, magram es gansxvaveba unda iyos dasabuTebuli, gonivruli da mizan-

gadawyvetileba, 81-e-92-e punqtebi.
46	 moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos 

konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba №1/1/493, II-5.
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Sewonili. amasTan, uzrunvelyofil unda iqnes diferencirebulobis 
Tanabari done erTsa da imave pirobebSi myofi subieqtebisaTvis.“47

saqarTvelos sakonstitucio sasamarTlom miuTiTa kriteriumebze, 
romlebsac adamianis uflebaTa evropuli sasamarTlo iyenebs gansx-
vavebuli mopyrobis marTlzomierebis Sesafaseblad. am gadawyvetile-
baSi sakonstitucio sasamarTlos ar umsjelia, Tu rogor unda ganim-
artos me-14 muxliT akrZaluli niSnebis numerus clausus-is principis 
mixedviT Sedgenili CamonaTvali, Tumca sakiTxisadmi sasamarTlos 
damokidebuleba Semdegi zogadi formulirebidan Cans:

„kanonis nebismieri gamoyeneba, romelic emyareba nebismieri niSniT 
diskriminaciis princips, ganixileba rogorc mizanSeuwoneli da sru-
liad miuRebeli. aqedan gamomdinare ki, aris rogorc saerTaSoriso 
samarTlis normebis, ise Tanasworobis principis darRveva.“48

konstituciis me-14 muxlze saqarTvelos sakonstitucio sa-
samarTlom umniSvnelovanesi gadawyvetileba miiRo 2008 wlis 31 
marts.49 sasamarTlos praqtikaSi es aris erT-erTi fuZemdebluri 
gadawyvetileba, romelic pirvelad iZleva siRrmiseul ganmartebas 
konstituciis me-14 muxlis Sinaarsisa da moculobis Taobaze, srul 
SesabamisobaSia diskriminaciis akrZalvis saerTaSoriso samarTlis 
standartebTan da am sakiTxze gzas ukvalavs sasamarTlos Semdgom 
praqtikas. gadawyvetilebaSi sakonstitucio sasamarTlom pirvelad 
ganmarta, rom „saqarTvelos konstituciis me-14 muxli adgens ara mx-
olod kanonis winaSe Tanasworobis ZiriTad uflebas, aramed kanonis 
winaSe Tanasworobis fundamentur konstituciur princips.“50 amasTan, 
sakonstitucio sasamarTlom calsaxad daadgina, rom diskriminaciis 
akrZaluli niSnebis CamonaTvali ganvrcobiTad unda ganimartos: 

„am muxlSi arsebuli niSnebis CamonaTvali, erTi SexedviT, grama-
tikuli TvalsazrisiT, amomwuravia, magram normis mizani gacilebiT 
ufro masStaburia, vidre mxolod masSi arsebuli SezRuduli CamonaT-
valis mixedviT diskriminaciis akrZalva. mxolod viwro gramatikuli 
ganmarteba gamofitavda saqarTvelos konstituciis me-14 muxls da 
daakninebda mis mniSvnelobas konstituciur-samarTlebriv sivrceSi.“51 

47	 moqalaqeebi: jano janeliZe, nino uberi, eleonora lagvilava da murTaz Todria 
saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 
2003 wlis 7 noembris gadawyvetileba №2/7/219, 1-li punqti.

48	 Idem.
49	 saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamentis winaaRm-

deg, saqarTvelos sakonstitucio sasamarTlos 2008 wlis 31 martis gadawyvetile-
ba №2/1-392. 

50	 Idem. 
51	 Idem. 
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sakonstitucio sasamarTlos ganmartebiT, me-14 muxli krZalavs 
rogorc pirdapir, ise arapirdapir diskriminacias, radganac „misi 
mizania, uzrunvelyos Tanasworoba kanonis winaSe, ar dauSvas arsebi-
Tad Tanasworis ganxilva uTanasworod, an piriqiT.“52 sakonstitucio 
sasamarTlom pirvelad daadgina, rom „kanonis winaSe Tanasworobis 
moTxovnis darRvevis dadgenisas ar aris savaldebulo, rom uTanas-
woro samarTlebrivi mdgomareobis Seqmna aris Sesabamisi normis mim-
Rebi organos mizani. am SemTxvevaSi, mTavaria ara kanonmdeblis ganz-
raxva, aramed realuri Sedegi.“53

2.6.2. konstituciur-samarTlebrivi farglebi

adamianis uflebaTa evropuli sasamarTlosa da sakonstitucio sa-
samarTlos praqtikaze dayrdnobiT, sakonstitucio sasamarTlom 
imsjela me-14 muxlis konstituciur-samarTlebriv farglebze da 
daadgina, rom „SesaZlebelia araTanaswori mopyrobis konstituciur-
samarTlebrivi gamarTleba. amisaTvis sadavo normis miRebas unda 
hqondes sakmarisad wonadi, gonivruli da mniSvnelovani miznebi, 
kanonmdeblis moqmedeba unda iyos sagnobrivad gamarTlebuli, araT-
viTneburi da Tanazomieri.“54

sakonstitucio sasamarTlom gaiTvaliswina saxelmwifos mixed-
ulebis SedarebiT farTo farglebi socialur sferoSi.55 amasTan, 
daadgina, rom SeRavaTebis daweseba, am SemTxvevaSi, „aris am pirTa 
mimarT samarTlianobis aRdgenisa da maTi socialuri interesebis dac-
vis optimaluri, saTanado da aucilebeli saSualeba,“56 anu imsjela 
pozitiur diskriminaciaze. 

meore wamyvani gadawyvetileba saqarTvelos sakonstitucio sa-
samarTlom miiRo 2010 wlis 27 dekembers.57 aq gansxvavebuli mopyrobis 
konstituciurobis Semowmebis kriteriumebi ufro dakonkretda. ker-
Zod, am gadawyvetilebis Tanaxmad, sasamarTlom, pirvel rigSi, unda 
daadginos:

a) pirebi arian Tu ara arsebiTad Tanasworebi; anu arian Tu ara 

52	 Idem.
53	 Ibid., II-6.
54	 Ibid., II-7.
55	 Idem.
56	 Ibid., 17.
57	 moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos 

konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba №1/1/493.
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Sedarebadi kategoriebi, xvdebian Tu ara ama Tu im SinaarsiT, kri-
teriumiT msgavs kategoriaSi, analogiur garemoebebSi; arian Tu ara 
arsebiTad Tanasworni konkretul viTarebasa Tu urTierTobebSi.

b) aSkara unda iyos arsebiTad Tanaswori pirebis mimarT gansxvave-
buli mopyroba (savaraudo pirdapiri diskriminaciisas) an arsebiTad 
araTanaswori pirebis mimarT Tanaswori mopyroba (savaraudo arapir-
dapiri diskriminaciisas) ama Tu im niSnis safuZvelze, uflebebiT dac-
uli sferoebis mixedviT.58

imis gasarkvevad, sadavo norma saerTod iwvevs Tu ara diferen-
cirebul mopyrobas, unda dadgindes pirTa wre, viszec sadavo norma 
vrceldeba da regulirebis sagani:59

a) sadavo norma exeba Tu ara arsebiTad uTanasworo pirebs; da 
b) adgens Tu ara maT mimarT Tanabar mopyrobas.60

2.6.2.1. „mkacri Sefasebisa“ da „racionaluri diferencirebis“ 
testebi

samwuxarod, 2010 wlis 27 dekembris gadawyvetilebiT, sakonstitucio 
sasamarTlom diskriminaciis niSnebTan dakavSirebiT araswor praqti-
kas Cauyara safuZveli. midgoma, rom konstituciis me-14 muxli gan-
vrcobiTad unda ganimartos da masSi moazrebul iqnes is niSnebic, 
romlebic pirdapir miTiTebuli araa, SenarCunda,61 Tumca sakonsti-
tucio sasamarTlo, am gadawyvetilebidan moyolebuli, gansxvavebul 
mniSvnelobas aniWebs me-14 muxlSi moxseniebul „klasikur“ da aq ar-
moxseniebul „araklasikur“ niSnebs.

kerZod, norma, romliTac dadgenili diferencireba ukavSird-
eba klasikur, specifikur niSnebs an/da xasiaTdeba maRali intensivo-
biT, eqvemdebareba konstituciur Semowmebas „mkacri Sefasebis testis“ 
farglebSi.62 im SemTxvevaSi, Tu sadavo normidan momdinare, diferen-

58	 Ibid., II-2.
59	 saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg, saqa-

rTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris gadawyvetileba 
№1/1/477, II-69.

60	 Ibid., II-72.
61	 moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos 

konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba №1/1/493, II-4.

62	 ix., Inter alia, ibid., II-6; saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos 
energetikis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 
2011 wlis 18 martis gadawyvetileba №2/1/473, II-6; saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 
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cireba ar aris dakavSirebuli zemoT xsenebul niSnebTan, an Careva ar 
xasiaTdeba maRali intensivobiT, sasamarTlo sadavo normis konsti-
tuciurobas afasebs „racionaluri diferencirebis testis“ farglebSi.63

saqarTvelos sakonstitucio sasamarTlos praqtikaSi mkacri Se-
fasebisa da racionaluri diferencirebis testebs Soris mniSvnelovani 
sxvaobaa. pirveli gulisxmobs Tanazomierebis principis gamoyenebas 
da legitimuri miznis dasabuTebisas saWiroa imis mtkiceba, rom sax-
elmwifos mxridan Careva aris absoluturad aucilebeli, arsebobs 
„saxelmwifos dauZleveli interesi“.64  maSin, rodesac „racionaluri 
diferencirebis testis“ farglebSi sakmarisia: „a) diferencirebuli 
mopyrobis racionalurobis dasabuTebuloba, maT Soris, rodesac 
aSkaraa diferenciaciis maqsimaluri realisturoba, garduvaloba an 
saWiroeba; b) realuri da racionaluri kavSiris arseboba  diferen-
ciaciis obieqtur mizezsa da misi moqmedebis Sedegs Soris.“65 

2010 wlis 27 dekembris gadawyvetilebaSi „klasikuri“ niSnebis 
mniSvneloba Semdegi msjelobis safuZvelze gamoikveTa:

„istoriulad, konstituciebSi xdeboda im niSnebis CamoTvla, 
romelTa mixedviT, adamianTa jgufebs aerTianebda maTTvis damaxasi-
aTebeli piradi, fizikuri Tvisebebi, kulturuli niSnebi an socialuri 
kuTvnileba. am niSnebis konstituciebSi CamoTvla xdeboda zustad maT 
safuZvelze adamianebis diskriminaciis didi gamocdilebis arsebobis 
da, amasTan, aseTi mopyrobis gagrZelebis SiSis gamo (sapasuxod).“66

sasamarTlos gadawyvetilebaSi vrceli msjelobaa ganviTarebuli 
imasTan dakavSirebiT, rom, niSnebis garda, sxva faqtorebicaa, romle-
bic ganapirobebs sakonstitucio sasamarTlos gansxvavebul midgomas 
diferenciaciis damdgeni normebis konstituciurobis Sefasebisas.67 
saboloo jamSi, sasamarTlo askvnis, rom „klasikuri, specifikuri niS-

2011 wlis 22 dekembris gadawyvetileba №1/1/477, II-77; saqarTvelos moqalaqe be-
sik adamia saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sa-
samarTlos 2013 wlis 11 aprilis gadawyvetileba №1/1/539, II-20.

63	 ix., inter alia, saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energe-
tikis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2011 wlis 
18 martis gadawyvetileba №2/1/473, II-6.

64	 ix., inter alia, moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da 
„saqarTvelos konservatiuli partia“  saqarTvelos parlamentis winaaRmdeg, 
saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba 
№1/1/493, II-6.

65	 ix., inter alia, saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energe-
tikis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2011 wlis 
18 martis gadawyvetileba №2/1/473, II-6.

66	 Ibid., II-4.
67	 Ibid., II-5.
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nebiT diferenciaciisas sasamarTlo iyenebs mkacri Sefasebis tests.“68

sakonstitucio sasamarTlos msjeloba imis Taobaze, rom kon-
stituciis me-14 muxlSi mxolod is niSnebi iqna gaTvaliswinebuli, 
romelTa safuZvelze diskriminaciasac saqarTveloSi didi istori-
uli gamocdileba aqvs, xolo diskriminaciis „araklasikuri“ niSnebi 
meorexarisxovania, arasworia rogorc istoriuli, ise samarTlebrivi 
TvalsazrisiT. am msjelobis Sesabamisad, magaliTad, unda miviCnioT, 
rom saqarTvelos konstituciis miRebis droisaTvis (1995 w.) saqarT-
veloSi kanis feris mixedviT diskriminaciis istoriulad didi gamoc-
dileba arsebobda da amitom iqna es niSani pirdapir gaTvaliswinebuli 
me-14 muxlSi. 

rac Seexeba samarTlebrivi TvalsazrisiT msjelobis xarvezs, sa-
konstitucio sasamarTlos es midgoma ar aris SesabamisobaSi adamianis 
uflebaTa evropuli sasamarTlos praqtikasTan, vinaidan strasburgis 
sasamarTlo ar aRiarebs diskriminaciis safuZvlebis ierarqias per se. 
magaliTad, ojaxuri statusi ar aris naxsenebi konvenciis me-14 muxl-
Si, rogorc akrZaluli safuZveli. es safuZveli SeiZleba moicavdes, 
magaliTad, mSoblis statuss. mSoblis statusi, Tavis mxriv, SeiZleba, 
biologiuri mSoblebis garda, moicavdes meurveebsa da mzrunvelebs.69 

saqmeze _ makmaikli gaerTianebuli samefos winaaRmdeg (McMichael 
v. the United Kingdom) _ bavSvis biologiuri mama amtkicebda, rom is dis-
kriminaciuli mopyrobis msxverpli iyo, vinaidan, kanonis Tanaxmad, mas 
ar hqonda ufleba, yofiliyo bavSvis meurve, an monawileoba mieRo 
samarTalwarmoebaSi mzrunvelis daniSvnis Taobaze, vidre bavSvis 
dedaze ar daqorwindeboda.70 evropulma sasamarTlom aranairi dife-
rencireba ar moaxdina ojaxur statussa da konvenciis me-14 muxliT 
pirdapir akrZalul safuZvlebs Soris, Cveulebisamebr gamoiyena Ta-
visi praqtikiT damkvidrebuli Sefasebis testi, romlis Tanaxmadac, 
gansxvavebuli mopyroba diskriminaciulia, Tu mas ar aqvs gonivruli 
da obieqturi gamarTleba, anu, Tu ar aqvs legitimuri mizani, an Tu 
ar arsebobs gonivruli Tanabarzomiereba legitimur mizansa da miznis 
misaRwevad gamoyenebul saSualebas Soris.71

evropuli sasamarTlo, rasakvirvelia, aRiarebs, rom saxelmwifoe-

68	 Ibid., II-6.
69	 Interights, Non-Discrimination in International Law, A Handbook for Practitioners, 2011 Edition, 

212.
70	 94-e punqti.
71	 Ibid., 97-e punqti. aseve ix., mogvianebiT miRebuli gadawyvetilebebi: mici maltis 

winaaRmdeg (Mizzi v. Malta), ganacxadi №26111/02, adamianis uflebaTa evropuli sa-
samarTlos 2006 wlis 12 ianvris gadawyvetileba.
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bis mixedulebis farglebi, daadginon, aris Tu ara diferencirebuli 
mopyroba gamarTlebuli da ra xarisxiT, sxvadasxvaa, magram farglebi 
gansxvavdeba garemoebebis, gansaxilveli sakiTxisa da winmswrebi mov-
lenebis Sesabamisad.72 sxva sityvebiT, Tanabarzomierebis Sefasebis 
stadiaze evropuli sasamarTlo adgens, ra ufro mniSvnelovania mo-
cemul konkretul SemTxvevaSi, _ legitimuri mizani Tu piris ufleba.

sakonstitucio sasamarTloc iyenebs mixedulebis gansxvavebuli 
farglebis arguments Tavis msjelobaSi:

„saxelmwifos mixedulebis farglebi gansxvavebulia, gansakuTrebiT 
imis mixedviT, ra niSniT, an sazogadoebrivi cxovrebis romel sfer-
oSi axdens is pirTa diferenciacias. Sesabamisad, gansxvavebuli mopy-
robis gonivrulobis Sefasebis masStabic gansxvavebulia: calkeul 
SemTxvevaSi is SeiZleba gulisxmobdes legitimuri sajaro miznebis 
arsebobis dasabuTebis aucileblobas (rogoricaa: saxelmwifo uSiS-
roeba, sazogadoebrivi wesrigi, konstituciuri uflebebis SezRud-
vis konstituciiTve dasaxelebuli konkretuli sajaro interesebi); 
sxva SemTxvevebSi xelSesaxebi unda iyos SezRudvis saWiroeba Tu 
aucilebloba; zogjer SesaZloa, sakmarisi iyos diferenciaciis maqsi-
maluri realisturoba, maT Soris, magaliTad, konkretuli garemoe-
bebis realurad Tavidan acilebis SeuZleblobis mizeziT gamowveuli 
diferenciacia. am ukanasknel SemTxvevaSi diskriminaciaze saubari ar 
SeiZleba, Tu araTanaswori midgoma eqvemdebareba gonivrul axsnas, 
gamarTlebas, racionalizacias.“73

gansxvaveba isaa, rom saqarTvelos sakonstitucio sasamarTlo 
Tanabarzomierebis Sefasebis stadiaze ki ara, Sefasebis testis SerCe-
vis stadiazeve avtomaturad axdens SemTxvevebs Soris diferencirebas 
da Tanac imis mixedviT, „klasikuri“ Tu „araklasikuri“ safuZvliT sax-
eze iyo gansxvavebuli mopyroba. amdenad, Tanabari mniSvnelobis mqone 
niSnebis safuZvelze savaraudo diskriminaciuli mopyrobis konsti-
tuciurobis dadgenisas sakonstitucio sasamarTlo diskriminaciul 
meTods iyenebs. 

am gziT sakonstitucio sasamarTlo arapirdapir adamianis ufle-
baTa ierarqias adgens, vinaidan gansxvavebuli mopyrobis safuZvlebi/
niSnebi, garkveulwilad, ama Tu im uflebas ukavSirdeba. magaliTad, 
vinaidan ojaxuri statusi ar aris saqarTvelos konstituciis me-14 

72	 abdulazizi, kabalesi da balqandali gaerTianebuli samefos winaaRmdeg (Abdulaziz, 
Cabales and Balkandali v. the United Kingdom), ganacxadi nos. 9214/80; 9473/81; 9474/81; 
adamianis uflebaTa evropuli sasamarTlos 1985 wlis 28 maisis gadawyvetileba, 
78-e punqti. 

73	 Idem.
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muxlSi moxseniebuli, magram aris politikuri Sexedulebebi, saqarT-
velos sakonstitucio sasamarTlo arapirdapir miiCnevs, rom ufleba 
gamoxatvis Tavisuflebaze zogadad (da ara saqmis konkretuli gare-
moebebidan gamomdinare) ufro mniSvnelovania, vidre ufleba piradi 
da ojaxuri cxovrebis daculobaze, radgan, Tu gansxvavebuli mopy-
roba, savaraudod, politikuri Sexedulebis safuZvelze xdeba, avto-
maturad gamoiyeneba mkacri Sefasebis testi, xolo ojaxuri statusis 
SemTxvevaSi mkacri Sefasebis testis gamoyeneba damokidebuli iqneba 
meore bundovan kriteriumze, rogoricaa „Carevis intensivoba“. mag-
aliTad, 2014 wlis 4 Tebervlis gadawyvetilebaSi dadginda, rom „seq-
sualuri qceva da orientacia ar miekuTvneba konstituciis me-14 mux-
liT gaTvaliswinebul diferencirebis klasikur niSnebs. Sesabamisad, 
diferencireba ar ukavSirdeba konstituciis me-14 muxlSi CamoTvlil 
niSnebs da ar arsebobs diferencirebis klasikuri niSnis safuZvliT 
mkacri testis gamoyenebis winapiroba.“74

am konteqstSi saWiroa evropis sabWos ministrTa komitetis reko-
mendaciis aRniSvna, rac seqsualuri orientaciisa da genderuli 
identobis niSniT diskriminaciasTan brZolas exeba.75 rekomendaciis 
Tanaxmad, dauSvebelia seqsualuri orientaciis an genderuli idento-
bis niSniT diskriminaciis nebismieri formis gamarTleba kulturul, 
tradiciul an religiur Sexedulebebze, an „dominantur kulturaze“ 
miTiTebiT.76	

rogorc aRiniSna, Sefasebis romel tests gamoiyenebs sasamarTlo, 
aseve damokidebulia uTanasworo mopyrobis intensivobaze. kerZod, 
2014 wlis 4 Tebervlis gadawyvetilebaSi sakonstitucio sasamarTlom 
sabolood mkacri Sefasebis testi gamoiyena, radgan mxedvelobaSi 
miiRo, „arsebiTad Tanaswori pirebi ramdenad mniSvnelovnad gansx-
vavebul pirobebSi moeqcevian, anu diferenciacia ramdenad mkveTrad 
daacilebs Tanaswor pirebs konkretul sazogadoebriv urTierTobaSi 
monawileobis Tanabari SesaZleblobebisagan“.77 

74	 saqarTvelos moqalaqeebi: levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa 
buCaSvili da goCa gaboZe saqarTvelos Sromis, janmrTelobisa da socialuri dac-
vis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 
Tebervlis gadawyvetileba №2/1/536, II-28.

75	 evropis sabWos ministrTa komitetis rekomendacia CM/Rec(2010)5 wevri saxelmwi-
foebis mimarT seqsualuri orientaciis an genderuli identobis niSniT diskrimi-
naciis winaaRmdeg brZolis RonisZiebebze.

76	 Ibid., preambula.
77	 moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos 

konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, saqarTvelos sa-
konstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba №1/1/493, II-6; 
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miuxedavad me-14 muxlTan dakavSirebiT arsebuli mravalricxovani 
gadawyvetilebebisa, „intensiuri Carevis“ kriteriumi mainc bundova-
nia Semdegi mizezebis gamo: Tu arsebiTad msgavs mdgomareobaSi myofi 
pirebis mimarT saxezea gansxvavebuli mopyroba, diskriminaciac ar 
arsebobs, anu pirebs an epyrobian, an ar epyrobian gansxvavebulad. 
imis dadgena, mopyroba „mniSvnelovnad gansxvavebulia“ Tu „aramniS-
vnelovnad gansxvavebuli“, _ savaraudo dazaralebulisaTvisac na-
klebad mniSvnelovania, evropuli sasamarTlos praqtikisTvisac 
ucnobia da arc sakonstitucio sasamarTlos gadawyvetilebebidan 
ar ikveTeba am terminebis samarTlebrivi sicxadisa da winaswargan-
Wvretadobis TvalsazrisiT misaRebi xelSesaxebi niSnebi. 

Zalze mniSvnelovania is faqtori, rom „intensiuri Carevis“ kri-
teriumi, romelic sakonstitucio sasamarTlos aqvs SemuSavebuli, 
pirdapir diskriminaciazea morgebuli. es kriteriumi raime qmediTi 
da funqciuri datvirTvisasac ki, savaraudo arapirdapiri diskrimina-
ciis SemTxvevaSi gamousadegaria.

saqarTvelos sakonstitucio sasamarTlo ganmartavs, rom diskrim-
inaciis akrZaluli safuZvlebis ierarqiulobis dadgenisas is emyareba 
sazRvargareTis konstituciebisa da saerTaSorisosamarTlebrivi do-
kumentebis gamocdilebas:

„saqarTvelos konstituciis me-14 muxli, iseve rogorc sxva sax-
elmwifoTa konstituciebi da adamianis uflebebTan dakavSirebuli 
saerTaSoriso dokumentebi, iZleva garkveuli niSnebis CamonaTvals, 
romelic miemarTeba kanonmdebels da uTiTebs, Tu romel safuZv-
lebs ar unda ukavSirdebodes araTanabari mopyroba. CamonaTvalSi 
miTiTebuli niSnebi momdinareobs adamianis identobis gamomxatveli 
faqtorebidan, emyareba maTi Rirsebis pativiscemas da gaaCnia Tavisi 
istoriuli wanamZRvrebi. xsenebuli niSnebis safuZvelze diferenci-
reba warmoadgens diskriminaciis mometebuli riskis matarebel Sem-
Txvevebs da kanonmdeblisagan moiTxovs gansakuTrebul yuradRebas. 
aRniSnuli ganpirobebulia adamianTa socialur statusSi raime for-
mis ierarqiulobis dauSveblobiT. CamonaTvalis arseboba am niSnebT-
an dakavSirebul adamianTa diferencirebis SemTxvevebis upirates 
SezRudvaze miuTiTebs.“78 

saqarTvelos moqalaqeebi: levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa 
buCaSvili da goCa gaboZe saqarTvelos Sromis, janmrTelobisa da socialuri dac-
vis ministris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 
Tebervlis gadawyvetileba №2/1/536, II-30.

78	 saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energetikis minis-
tris winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis 
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maSin, rodesac adamianis uflebaTa evropuli konvenciis me-12 mux-
lze evropis sabWos ministrTa komitetis ganmartebiTi baraTis Tanax-
mad:

„[me-12 damatebiTi oqmis] pirvel muxlSi CamoTvlili diskriminaci-
is akrZalvis safuZvlebis sia konvenciis me-14 muxlis siis identuria. 
sakiTxis gadawyvetis es gza upiratesad iqna miCneuli sxvebTan Sedar-
ebiT.  magaliTad, imas, rom pirdapir gaTvaliswinebuli yofiliyo zo-
gierTi damatebiTi diskriminaciis akrZalvis safuZveli (magaliTad, 
SezRuduli SesaZlebloba fizikuri Tu fsiqikuri niSniT, seqsualuri 
orientacia, an asaki), ara imitom, rom avtorebs gacnobierebuli ar 
aqvT am safuZvlebis gansakuTrebuli mniSvneloba dRevandel sazoga-
doebaSi konvenciis me-14 muxlis momzadebis periodTan SedarebiT, ar-
amed imitom, rom ar iqna miCneuli saWirod aseTi CarTva samarTlebri-
vi TvalsazrisiT, vinaidan diskriminaciis safuZvlebi amouwuravia  
da romelime safuZvlis gaTvaliswineba gamoiwvevda Seuferebel a 
contrario ganmartebebs im safuZvlebTan mimarTebiT, romlebic ar iqna 
gaTvaliswinebuli.“79

sakonstitucio sasamarTlo ki, radgan konstituciis me-14 muxli 
aTwleulebis winandeli saerTaSoriso dokumentebis analogiiT80 dai-
wera ise, rom konstituciis avtorebma ar gaiTvaliswines saerTaSori-
so sasamarTloebisa da organizaciebis mier am normaTa evoluciurad 
ganmartebis81  praqtika, uSvebs imave Secdomas _ ar iTvaliswinebs ada-
mianis uflebaTa Tanamedrove ganmartebas da ganasxvavebs klasikur da 
araklasikur niSnebs.  

aRsaniSnavia, rom racionaluri diferencirebisa da mkacri Sefasebis 
testebi, amerikis SeerTebuli Statebis uzenaesi sasamarTlos praqti-
kis Tanaxmad, savsebiT gansxvavebul konteqstSi gamoiyeneba imis mixed-
viT, xdeba individualur interesSi Careva (racionaluri diferenci-

gadawyvetileba №2/1/473, II-1. daxra avtorisaa.
79	 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-12 oqmis 

ganmartebiTi baraTi, miRebuli evropis sabWos ministrTa komitetis mier 2000 
wlis 26 ivniss, punqti 20, [http://conventions.coe.int] [bolos nanaxia: 30.11.2014]. daxra 
avtorisaa.

80	 amaSi ar iTvleba safuZvlebis numerus clausus principiT CamoTvla, vinaidan, saer-
TaSoriso xelSekrulebebis umetesoba amouwuravad iTvaliswinebs diskriminaciis 
akrZalvis safuZvlebs.

81	 amasTan dakavSirebiT ix.: n. mWedliZe, sakuTrebis uflebis mimoxilva „saqarT-
velos konstituciaSi cvlilebebisa da damatebebis Setanis Taobaze“ saqarTvelos 

konstituciuri kanonis proeqtis mixedviT, [http://www.parliament.ge], [bolos nanaxia: 

30.11.2014].
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rebis testi),82 Tu fuZemdeblur uflebaSi (mkacri Sefasebis testi).83

marTalia, sakonstitucio sasamarTlo cdilobs, ganvrcobiTad 
ganmartos is niSnebi, romlebic pirdapir moxseniebulia konstituciis 
me-14 muxlSi da am safuZvliT gamoiyenos mkacri Sefasebis testi, ma-
gram sasamarTlos es midgoma araTanmimdevrulia. magaliTad, saqmeze _ 
saqarTvelos moqalaqeebi:  irakli qemokliZe da daviT xaraZe saqarT-
velos parlamentis winaaRmdeg _ mkacri Sefasebis testis gamoyenebas 
safuZvlad daedo „klasikuri niSnis“ _ socialuri kuTvnilebis imgvari 
ganmarteba, rom am niSanma qmeduunarod aRiarebuli pirebi moicva,84 
xolo moqalaqeoba ar ganekuTvneba im klasikuri niSnebis CamonaTvals, 
romelic gvxvdeba saqarTvelos konstituciis me-14 muxlSi“.85 amasTan, 
sakonstitucio sasamarTlo Carevis intensivobis kriteriumiTac am-
arTlebs mkacri Sefasebis testis gamoyenebas. Tumca imis gamo, rom 
es kriteriumi, rogorc aRiniSna, samarTlebrivi sicxadis moTxovnebs 
ver akmayofilebs, misi gamoyeneba-argamoyeneba mxolod sasamarTlos 
keTil nebazea damokidebuli. 

zemoaRniSnulidan gamomdinare, erTaderTi gamosavali diskrimi-
naciis akrZalvis sferoSi sakonstitucio sasamarTlos evropuli sa-
samarTlos standartebTan dasaaxloeblad rCeba uaris Tqma „klasi-
kuri“ da „araklasikuri“ niSnebis mixedviT testis arCevaze da mkacri 
Sefasebis testis gamoyeneba savaraudo diskriminaciis yvela SemTxve-
vis ganxilvisas. 

 

3. daskvna

winamdebare naSromSi ganxilul iqna adamianis uflebaTa evropuli 
sasamarTlosa da saqarTvelos sakonstitucio sasamarTlos stand-
artebi diskriminaciis akrZalvasTan dakavSirebiT. sakonstitucio sa-
samarTlo aT welze metia, rac aqtiurad iyenebs evropuli sasamarT-

82	 ix., inter alia, nebia niu-iorkis winaaRmdeg (Nebbia v. New York), 291 U.S. 502 (1934).
83	 ix., inter alia, grisvoldi konektikutis winaaRmdeg, (Griswold v. Connecticut), 381 U.S. 479 (1965).
84	 saqarTvelos moqalaqeebi:  irakli qemokliZe da daviT xaraZe saqarTvelos parla-

mentis winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2014 wlis 8 oqtom-
bris gadawyvetileba №2/4/532,533, II-144. 

85	 saqarTvelos moqalaqe avTandil kaxniaSvili saqarTvelos parlamentis winaaRm-
deg, saqarTvelos sakonstitucio sasamarTlos 2013 wlis 6 agvistos gadawyvetile-
ba №1/4/535; ruseTis moqalaqeebi: oganes darbiniani, rudolf darbiniani, susana 
Jamkociani da somxeTis moqalaqeebi: milena barseRiani da lena barseRiani saqa-
rTvelos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2014 
wlis 12 seqtembris gadawyvetileba №2/3/540, II-51. 
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los praqtikas saqarTvelos normatiuli aqtebis konstituciurobis 
sakiTxis Sesaxeb Tavis gadawyvetilebebSi. 

miuxedavad amisa, samwuxarod, sakonstitucio sasamarTlos praq-
tikaSi ikveTeba is midgomebi, romlebic scildeba evropuli sasamarT-
los standartebs da, avtoris mosazrebiT, es aris me-14 muxlis dis-
kriminaciis „klasikur“ niSnebze damokidebulebiT gansxvavebuli 
datvirTvis mqone mkacri Sefasebisa Tu racionaluri diferencirebis 
testis gamoyeneba savaraudo diskriminaciis Sesafaseblad. 

gamoTqmulia mosazreba, rom Tanabari mniSvnelobis mqone niSnebis 
safuZvelze savaraudo diskriminaciis Sefasebisas sakonstitucio sa-
samarTlo diskriminaciul meTods iyenebs, rac arapirdapir adamianis 
uflebaTa ierarqias adgens. 

mdgomareobas ver asworebs, erTi mxriv, verc „Carevis intensi-
vobis“ mixedviT testebis SerCeva, radgan es kriteriumi bundovania 
da mxolod pirdapir diskriminaciazea morgebuli da, meore mxriv, 
verc me-14 muxlSi moxseniebuli „klasikuri“ niSnebis ganvrcobiTad 
ganmarteba, radgan sasamarTlos praqtika am mimarTebiT araTanmim-
devrulia. 

agreTve, statiaSi ganviTarebulia mosazreba, rom saqarTvelos 
konstituciis me-14 muxli konvenciis me-14 muxlisa da me-12 damate-
biTi oqmis 1-li muxlis analogiiT,  unda ganimartos rogorc dis-
kriminaciis akrZalva ara mxolod konstituciur uflebebTan, aramed 
kanonier uflebebTanac mimarTebiT, radganac Tavad sakonstitucio 
sasamarTlo aRiarebs, rom saqarTvelos konstituciis me-14 muxli 
adgens kanonis winaSe Tanasworobis ZiriTad uflebasa da kanonis wi-
naSe Tanasworobis fundamentur konstituciur princips. amasTanave, 
samarTalSemoqmeds akisria konkretuli sakiTxis aradiskriminaci-
ulad mowesrigebis valdebuleba. es valdebuleba Tan sdevs samarTal-
Semoqmedebis process, imis miuxedavad, igi mimarTulia konstituci-
uri uflebebisa Tu kanonieri interesebis regulirebisaken. 
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1. Sesavali

dRevandel qarTul realobaSi xSiria msjeloba personaluri mona-
cemebis dacvisa da piradi cxovrebis xelSeuxeblobis sakiTxebze _ 
iqneba es e.w. ukanono miyuradebisa da faruli Canawerebis Tema, fa-
ruli mosmenebis kontrolis oretapian sistemaSi personalur mona-
cemTa dacvis inspeqtoris aparatis CarTuloba, „personalur mona-
cemTa dacvis Sesaxeb“ saqarTvelos kanonis moqmedebis sferosa da 
inspeqtoris mandatis gavrceleba samarTaldamcavTa saqmianobasa da 
kerZo seqtorze, moqalaqeTa piradi monacemebis komerciuli mizniT 
gamoyenebis faqtebi, Tu evrokavSirTan asocirebis xelSekrulebis ga-
formebis mniSvneloba da saqarTvelosa da evrokavSirs Soris savizo 
dialogis procesis mimdinareoba.1 amrigad, qarTul realobaSi piradi 
cxovrebis xelSeuxebloba da personaluri monacemebis dacva aqtua-
luri Temebia rogorc sajaro, ise kerZo sferoSi, rogorc Sida, ise 
saerTaSoriso ganzomilebis formatSi. gansakuTrebiT ki gasaTval-
iswinebelia saerTaSoriso ganzomileba, radgan swored evrokavSirTan 
daaxloebis procesi iqca erTgvar xelSemwyob faqtorad saqarTveloSi 
personaluri monacemebis dacvis reJimis ganviTarebisaTvis, daxvewisa 
da am sakiTxisadmi meti yuradRebis daTmobisaTvis.2

logikuria, Cndeba kiTxvebi, Tu ratom gaxda saWiro am sakiTxiT 
daintereseba da ra ganapirobebs personaluri monacemebis sakiTxis 
mniSvnelobasa da aqtualobas.

personaluri monacemebis dacva Tavisi arsiT dakavSirebulia ada-
mianis avtonomiis, damoukideblad, yovelgvari Carevis gareSe gan-
viTarebis, piradi informaciis Tavisuflad gankargvis ideebTan da 
ganixileba adamianis uflebebisa da Tavisuflebebis dacvis da, gansa-
kuTrebiT, piradi cxovrebis xelSeuxeblobis uzrunvelyofis Wril-
Si.3 personaluri monacemebis dacvis ideis amgvari gaazreba mowmobs 

1 	 ix.: [http://personaldata.ge/].
2	 inovaciebisa da reformebis centri, „personalur monacemTa dacvis Sesaxeb“ saqa-

rTvelos kanonis implementacia saqarTvelos saministroebSi, monitoringis anga-
riSi, 2013 weli, 4, ix.: [http://irc.ge/]. 

3	 ix.: P. Hustinx, EU Data Protection Law: The Review of Directive 95/46/EC and the Proposed General 
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sakiTxis mniSvnelobas, gansakuTrebiT, individis Tavisuflad ganviTa-
rebisa da adamianis uflebebis dacvaze orientirebuli Tanamedrove 
sazogadoebis pirobebSi. 

rac Seexeba aqtualobas, personaluri monacemebis dacvis koncef-
cia teqnikuri progresis da, gansakuTrebiT, sainformacio teqnolo-
giebis ganviTarebis Sedegad Camoyalibda. Tanamedrove samyaroSi, sa-
dac waSlilia qveynebs Soris sazRvrebi, droisa da sivrcis SegrZneba, 
maqsimalurad gamartivebuli da gaiafebulia komunikacia, socialuri 
cxovreba, yoveldRiuri saqmianoba, profesiuli moRvaweoba warmoud-
genelia Tanamedrove eleqtronuli mowyobilobebisa da internetis 
gareSe, adamianis piradi sivrce ufro da ufro izRudeba da piradi 
informaciis gankargvis berketebi mniSvnelovnad mcirdeba. Sesabamis-
ad, informaciuli omis pirobebSi izrdeba pirTa Sesaxeb informaciis 
martivad moZiebisa da misi aramarTlzomierad gamoyenebis riskebi.4 am 
fonze metad aqtualuri xdeba piradi cxovrebis xelSeuxeblobisa da 
personaluri monacemebis dacvis koncefciebi.

amasTanave, zemoaRniSnuli ise ar unda iqnes gagebuli, TiTqos 
sainformacio teqnologiebis ganviTarebamde piradi sferos dacvas 
ar eqceoda saTanado yuradReba, an am kuTxiT riskebi ar arsebobda. 
ubralod, es riskebi ar iyo iseTi masStaburi, rogoric dRes aris mo-
nacemTa avtomaturi damuSavebis pirobebSi. 

istoriulad, pirad cxovrebaSi Caurevlobis idea saerTaSoriso 
samarTalSi meore msoflio omis Sedegad Camoyalibda da pirvelad 
aisaxa 1948 wlis adamianis uflebaTa sayovelTao deklaraciaSi (me-
12 muxli5). Semdgom piradi cxovrebis pativiscemis idea ganmtkicda 
evropis sabWos farglebSi da aisaxa adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis 1950 wlis konvenciaSi (SemdgomSi _ evropuli 
konvencia) (me-8 muxli6) da, adamianis uflebaTa evropuli sasamarT-

Data Protection Regulation, 2013, 2, ix.: [https://secure.edps.europa.eu], (SemdgomSi _ P. Hustinx).
4 	 ix.: „personaluri monacemebis avtomaturi damuSavebisas fizikuri pirebis dacvis 

Sesaxeb“ konvenciis ganmartebiTi baraTi, 1-li-me-3, me-8-me-9 punqtebi, ix.: [http://con-
ventions.coe.int], (SemdgomSi _ evropis sabWos 108-e konvenciis ganmartebiTi baraTi).

5 „aravin SeiZleba daeqvemdebaros pirad da ojaxur cxovrebaSi, mis sacxovrebelsa 
da mimoweraSi TviTnebur Carevas, iseve rogorc misi pativisa da reputaciis xel
yofas. yvelas aqvs ufleba, daculi iyos kanonis mier aseTi Carevisa da xelyofis-
gan.“ ix.: [http://ungeorgia.ge/].

6 muxli me-8. piradi da ojaxuri cxovrebis pativiscemis ufleba: „yvelas aqvs ufle-
ba, pativi scen mis pirad da ojaxur cxovrebas, mis sacxovrebelsa da mimoweras.
dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis Careva, garda 
iseTi SemTxvevebisa, rodesac aseTi Careva xorcieldeba kanonis Sesabamisad da 
aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, sazogadoe-
brivi usafrTxoebis an qveynis ekonomikuri keTildReobis ineteresebisaTvis, 
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los mier interpretirebis gziT, dafara personaluri monacemebis da-
muSavebis SemTxvevebic. es damokidebuleba _ personaluri monacemebis 
dacvis moazreba piradi cxovrebis xelSeuxeblobis WrilSi _ gagrZel-
da mogvianebiTac da aisaxa personaluri monacemebis Temaze miRebul 
yvela samarTlebriv dokumentSi, rogorc evropis sabWos, ise evrokav-
Siris doneze. 2000 wels miRebul iqna politikuri dokumenti „evroka-
vSiris fundamentur uflebaTa qartia“ (SemdgomSi _ qartia), romelic 
cal-calke uflebebad iTvaliswinebda piradi cxovrebis pativiscemas 
(me-7 muxli7) da personaluri monacemebis dacvas (me-8 muxli8). xolo 
2009 wels qartia gaxda iuridiulad savaldebulo dokumenti. es niS-
navs, rom piradi cxovrebis xelSeuxeblobisa da personaluri monace-
mebis dacvis ori sxvadasxva uflebis arseboba aRiarebul da ganmt-
kicebul iqna evrokavSiris pirveladi samarTlis doneze.9

zemoaRniSnulis fonze ismis kiTxvebi: Tu wlebis ganmavlobaSi 
personaluri monacemebis dacva wesrigdeboda piradi cxovrebis pati-
viscemis uflebis formatSi da Sesabamisi dacvis garantiebi amgvarad 
iyo uzrunvelyofili, maSin ratom gaxda saWiro misi damoukidebel 
uflebad Camoyalibeba; da, zogadad, ram gamoiwvia misi gamoyofa pi-
radi cxovrebis xelSeuxeblobis koncefciidan da calke regulireba?

winamdebare statia swored am kiTxvebze pasuxebis gacemas isaxavs 
miznad. amisTvis piradi cxovrebisa da personaluri monacemebis dacvis 
koncefciebis mniSvnelobis, aqtualobisa da maTi ganviTarebis mokle 
istoriuli eqskursis fonze, upirveles yovlisa, saWiroa Tavad am 
cnebebis ganmarteba, maTi mniSvnelobis dadgena. Sesabamisad, winamde-
bare statiis me-2 TavSi ganxilulia personaluri monacemebis defini-
cia, saqarTvelos kanonis, evropis sabWosa da evrokavSiris midgomebis 

uwesrigobis an danaSaulis Tavidan asacileblad, janmrTelobis an moralisa Tu  
sxvaTa uflebebisa da Tavisuflebebis dasacavad.“ ix.: [https://matsne.gov.ge/].

7	 muxli me-7. piradi da ojaxuri cxovrebis pativiscema: „yvelas aqvs ufleba, pativi 
scen mis pirad da ojaxur cxovrebas, sacxovrebels da komunikacias.“ ix.: [http://
www.europarl.europa.eu].

8 	 muxli me-8. personaluri monacemebis dacva: „yvelas aqvs misi personaluri mona-
cemebis dacvis ufleba.
amgvari monacemebi unda damuSavdes samarTlianad, konkretuli miznis misaRwevad 
da Sesabamisi piris Tanxmobis safuZvelze an kanoniT gaTvaliswinebuli sxva rome-
lime legitimuri safuZvliT. `yvelas aqvs ufleba, xelmisawvdomoba hqondes mis 
Sesaxeb Segrovebul monacemebze da hqondes ufleba maTi gasworebis. am wesebis 
Sesrulebaze kontrols axorcielebs damoukidebeli organo.“ ix.: [http://www.eu-
roparl.europa.eu].

9	 European Union Agency for Fundamental Rights, Council of Europe, Handbook on European Data 
Protection Law, 2014 weli, 14-21, ix.: [http://www.echr.coe.int/], (SemdgomSi _ Handbook on Eu-
ropean Data Protection Law); ix. aseve: P. Hustinx, 3-20.
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Sesabamisad, da definiciis qolgis qveS sxvadasxva kategoriis monace-
mebis specifikis gaTvaliswinebiT; aseve, saTanado yuradReba eTmoba 
piradi cxovrebis cnebis Semadgenlobas. am cnebebis swori gaazreba 
da maTi samoqmedo sferoebis dadgena erTgvari winapirobaa person-
alur monacemebsa da piradi cxovrebis koncefciebs Soris urTierT-
mimarTebis dasadgenad, rac warmodgenilia statiis momdevno TavSi. 
ufro konkretulad, statiis me-3 TavSi ganxilulia personaluri 
monacemebis damoukidebeli regulirebisa da uflebis ganviTarebis 
gza piradi cxovrebis pativiscemis uflebis paralelurad, evropis 
sabWosa da evrokavSiris aqtebisa da Sesabamis sasamarTlo praqtikaSi 
damkvidrebuli midgomebis analizis fonze. statiis me-4 TavSi Sej-
amebulia piradi cxovrebisa da personaluri monacemebis damoukide-
beli koncefciebis mniSvneloba da daniSnuleba saerTaSoriso da saqa-
rTvelos realobebis gaTvaliswinebiT, Tanamedrove gamowvevebisa da 
zogadsakacobrio Rirebulebebis pativiscemis konteqstSi.

2. personaluri monacemebi da piradi cxovreba: cnebebi

„personalur monacemTa dacvis Sesaxeb“ saqarTvelos kanonis (Semd-
gomSi _ kanoni) Tanaxmad, personaluri monacemi aris nebismieri in-
formacia, romelic ukavSirdeba identificirebul an identifici-
rebad fizikur pirs.10 es ganmarteba SesabamisobaSia rogorc evropis 
sabWos,11 ise evrokavSiris12 terminologiasTan. erTi SexedviT, sakmaod 
martivi definiciaa, magram praqtikaSi misi gamoyenebisas xSirad Cndeba 
kiTxvebi, Tu ra SeiZleba CaiTvalos personalur monacemad da, Sesa-
bamisad, raze unda gavrceldes kanoniT gansazRvruli regulirebis 
wesebi. amitomac, sakiTxis siaxlisa da ganmartebis Taviseburebis gamo, 
winamdebare TavSi, meti sicxadisTvis, warmodgenili iqneba Sesabamisi 
ganmartebiTi situaciebi da magaliTebi. agreTve, kanoni iTvaliswinebs 
gansakuTrebuli kategoriis monacemebis, biometriuli da genetikuri 
monacemebis cnebebsac, romlebic igive personaluri monacemebia, ma-

10	 me-2(a) muxli, ix.: [https://matsne.gov.ge/].
11	 „personaluri monacemebis avtomaturi damuSavebisas fizikuri pirebis dacvis 

Sesaxeb“ 1981 wlis konvencia, me-2(a) muxli, ix.: [http://personaldata.ge/], (SemdgomSi _ 
evropis sabWos 108-e konvencia).

12	 personaluri monacemebis damuSavebasTan mimarTebiT individTa dacvisa da amgvari 
monacemebis Tavisufali moZraobis Sesaxeb evropis parlamentisa da sabWos 1995 
wlis 24 oqtombris direqtiva 95/46/ EC, me-2(a) muxli, ix.: [http://eur-lex.europa.eu/], 
(SemdgomSi _ 95/46/ EC direqtiva).
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gram, specifikidan gamomdinare, maT mimarT moqmedebs regulirebis 
gansxvavebuli wesebi. amitomac kanonmdebeli maT calke gamoyofs, rac 
praqtikaSi garkveul dabneulobas iwvevs. amasTan, xSirad sinonimebad 
gamoiyeneba piradi cxovrebisa da personaluri monacemebis dacvis 
cnebebi. Sesabamisad, winamdebare TavSi warmodgenili analizi miznad 
isaxavs yvela am SekiTxvaze pasuxebis gacemas.

2.1. personaluri monacemi

personaluri monacemebis cneba farTod ganimarteba. is, pirobiTad, 
moicavs oTx elements:13

I elementi – „nebismieri informacia“:14 aq igulisxmeba nebismieri 
saxis, formatis, Sinaarsis informacia. Sesabamisad, personaluri mo-
nacemebis cneba moicavs rogorc obieqtur informacias piris Sesaxeb 
(magaliTad, cnoba studentis statusis Sesaxeb, an saxelfaso cnoba), 
ise subieqtur informacias – mosazrebebs, Sefasebebs (magaliTad, 
rekomendacia universitetSi an samsaxurSi piris miRebis Sesaxeb). ara 
aqvs mniSvneloba, informacia marTalia Tu tyuili. swored amitom 
kanoni iTvaliswinebs monacemTa subieqtis uflebas, moiTxovos mis 
Sesaxeb arazusti monacemebis gasworeba.15 aseTi informacia, miuxeda-
vad imisa, rom arazustia, mainc personalur monacemad iTvleba.

aseve, ar aqvs mniSvneloba informaciis formats – personal-
uri monacemebis cneba moicavs rogorc zepirsityvier informacias 
(magaliTad, xelmZRvanelis mier gamoTqmuli mosazreba konkretuli 
TanamSromlis saqmianobis Sesaxeb), ise qaRaldze arsebul informa-
cias, avtomaturi saxiT arsebul monacemebs, maT Soris: kompiuterSi 
an USB-diskze arsebul informacias; eleqtronuli fostiT gagzavnil 
werils, romelic piris identificirebis SesaZleblobas iZleva; aseve, 
fotosuraTs, audioCanawerebsa da videogamosaxulebas. magaliTad, 
videomeTvalyureobis kameris Canaweri, romliTac dafiqsirebulia 
piris gamosaxuleba da SeiZleba misi amocnoba. 

ara aqvs mniSvneloba informaciis Sinaarssac – personaluri mo-
nacemebi ar gulisxmobs mxolod piradi da ojaxuri cxovrebis amsax-

13	 Article 29 Data Protection Working Party, Opinion 4/2007 on the Concept of Personal Data, WP 136, 
2007 weli, 4, 6, 25, ix.: [http://ec.europa.eu/justice], (SemdgomSi _ Opinion 4/2007 on the Concept 
of Personal Data).

14	 ix.: Ibid., 6-8; Handbook on European Data Protection Law, 43; Information Commissioner’s Office, 
The Guide to Data Protection, 2015, 6, ix.: [https://ico.org.uk/].

15	 ix.: „personalur monacemTa dacvis Sesaxeb“ saqarTvelos kanoni, 22-e muxli.
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vel monacemebs; is, aseve, SeiZleba moicavdes informacias piris pro-
fesiuli saqmianobis, misi dainteresebis sferos/hobis, socialuri 
cxovrebis Sesaxeb da a.S.; anu exebodes nebismier sferos. sayuradRe-
boa, rom personaluri monacemi ar gulisxmobs mxolod oficialur 
monacemTa bazebSi dacul informacias. es aris nebismieri informacia, 
romelic raime saxiT, pirdapir Tu arapirdapir, ukavSirdeba pirs.

II elementi – „romelic ukavSirdeba“:16 es informacia pirdapir 
an arapirdapir ukavSirdeba pirs. sagulisxmoa, rom calke aRebuli 
informacia ar aris personaluri monacemi, aramed is unda ukavSirde-
bodes konkretul individs da misi identificirebis saSualebas iZle-
odes. cnebis farTod ganmartebis miznebidan gamomdinare, gadamwyveti 
mniSvneloba ar aqvs, rogor ganxorcieldeba es kavSiri _ SeiZleba, 
informacia pirdapir ukavSirdebodes, uSualod exebodes pirovnebas 
(magaliTad, konkretuli piris saxelfaso monacemebi an samedicino is-
toria). SeiZleba, informacia uSualod ar exebodes pirs, magram ukav-
Sirdebodes mis saqmianobas an mis mimarT ganxorcielebul saqmianobas, 
an ukavSirdebodes, Tundac, raime obieqts/movlenas, romelic yovel 
konkretul SemTxvevaSi, arsebuli garemoebebisa da konteqstis gaT-
valiswinebiT, SeiZleba daukavSirdes pirs da dakvalificirdes per-
sonalur monacemad, magaliTad, Sida aqtiT dadgenili universitetis 
personalis ufleba-movaleobebi. calke aRebuli es informacia ar 
exeba identificirebul/identificirebad pirs da ar aris personal-
uri monacemi, magram, Tu am informaciis gamoyeneba moxdeba univer-
sitetis konkretul TanamSromelTan mimarTebiT, maSin am konteqstSi 
is CaiTvleba personalur monacemad.17

amrigad, ganxiluli definiciis elementi iZleva SesaZleblobas _ 
rodesac moxdeba nebismieri informaciis dakavSirdeba identificire-
bul an identificirebad pirTan, is CaiTvalos am ukanasknelis per-
sonalur monacemad da masze personaluri monacemebis regulirebis 
reJimi gavrceldes. 

III elementi – identificireba:18 es informacia ukavSirdeba konkre-
tul pirs, romelic identificirebulia an identificirebadia. kanon-

16	 ix.: Opinion 4/2007 on the Concept of Personal Data, 9-12; Handbook on European Data Protection 
Law, 41-43; Information Commissioner’s Office, Determining What is Personal Data, 2012, 9-14, 
17-23, ix.: [https://ico.org.uk/].

17	 ix.: lindkvisti (Lindqvist), C-101/01, 2003 wlis 6 noemberi, 24-e punqti.
18	 ix.: Opinion 4/2007 on the Concept of Personal Data, 12-17; personalur monacemTa dacvis 

inspeqtoris aparati, personaluri monacemebis dacva, saswavlo masala, 2013 weli, 
3; Handbook on European Data Protection Law, 39-41; Information Commissioner’s Office, Deter-
mining What is Personal Data, 2012, 7-9, 14-16.
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is ganmartebiT, piri identificirebadia, rodesac SesaZlebelia misi 
identificireba pirdapir an arapirdapir, kerZod, saidentifikacio 
nomriT an piris maxasiaTebeli fizikuri, fiziologiuri, fsiqologi-
uri, ekonomikuri, kulturuli an socialuri niSnebiT.19

identificireba gulisxmobs konkretuli pirovnebis gansxvavebas, 
gamorCevas sxva pirebisagan. identificirebis procesi SeiZleba ganx-
orcieldes pirdapir an arapirdapir. pirdapiria identificireba, Tu 
personaluri monacemebis pirveladi gacnobisas SeiZleba konkretuli 
piris amocnoba. Sesabamisad, aq sakiTxi exeba identificirebul pirs. 
magaliTad, rodesac sakiTxi exeba student zurab vaSalomiZes da sau-
bris monawileebma, Semdgomi dakonkretebis gareSe, ician, vis gulisx-
moben. am SemTxvevaSi piris saxeli da gvari aris misi personaluri 
monacemi.

arapirdapiria identificireba, rodesac personaluri monacemebis 
pirveladi gacnobisas SeuZlebelia piris amocnoba, magram misi iden-
tificireba SeiZleba _ sxva maxasiaTeblebis/identifikatorebis dam-
atebis SemTxvevaSi. aq sakiTxi exeba identificirebad pirs. magaliTad, 
Tu universitetSi ramdenime zurab vaSalomiZe swavlobs, maSin marto 
vinaobis safuZvelze ver ganxorcieldeba konkretuli piris amoc-
noba, magram fakultetis dazustebisas ukve SeiZleba misi gamorCeva 
sxva pirebisagan. am SemTxvevaSi piris saxeli, gvari da fakulteti, 
romelzec swavlobs, aris misi personaluri monacemi. 

identifikatori SeiZleba iyos fizikuri piris nebismieri maxasi-
aTebeli (piradi nomeri, garegnuli maxasiaTeblebi, hobi, metsaxeli da 
a.S.). rogorc wesi, yvelaze xSirad piris identificireba xdeba saxeli-
sa da gvaris meSveobiT, magram aris mTeli rigi situaciebisa, rode-
sac piris vinaobis dakonkretebis gareSec SeiZleba moxdes misi amoc-
noba, magaliTad, qveynis dRevandeli prezidenti. am SemTxvevaSi piris 
Tanamdeboba aris misi personaluri monacemi. damnaSavis avtorobotis 
Seqmnisas piris identificirebis mTavari saSualebaa misi garegnoba, 
damnaSavis saxeli da gvari SeiZleba arc iyos cnobili. am SemTxvevaSi 
piris garegnuli aRweriloba aris misi personaluri monacemi.

identificireba mniSvnelovnad aris damokidebuli TiToeuli Sem-
Txvevis konkretul garemoebebze. erTi da igive monacemi erT SemTx-
vevaSi SeiZleba CaiTvalos personalur monacemad, xolo sxva SemTx-
vevaSi _ ara. magaliTad, calke aRebuli manqanis sanomre niSani ar aris 
personaluri monacemi, magram igive sanomre niSani policiis xelSi, 

19	 2(a)-e. niSandoblivia, rom es definicia srul SesabamisobaSia 95/46/EC direqtivis 
terminologiasTan (22-e (a) muxli).
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romelic flobs Sesabamis monacemTa bazas da SeuZlia am nomriT misi 
mflobelis amocnoba, is  personaluri monacemia. aseve, sanomre niSani 
misi mflobelis sanacnobo wreSi, romlis wevrebs SeuZliaT am nomriT 
konkretuli piris amocnoba, aris personaluri monacemi.

amrigad, identificireba damokidebulia identificirebis 
gonivrul saSualebebze. aq gasaTvaliswinebelia, rom sakiTxi exeba 
identificirebis gonivrul saSualebebs da ar aris aucilebeli amoc-
nobis maRalteqnologiuri, ultraTanamedrove saSualebebis qona 
identificirebis gansaxorcieleblad. amgvar ganmartebas emxroba ev-
ropis sabWos 108-e konvenciis ganmartebiTi baraTic.20

IV elementi – „fizikur pirs“:21 es informacia ukavSirdeba nebi-
smier fizikur (ar aqvs mniSvneloba moqalaqeobas an sacxovrebel 
adgils)  da ara iuridiul pirs22. magaliTad, rodesac organizacia 
iTxovs erT-erT samTavrobo dawesebulebaSi dacul informacias misi 
saqmianobis Sesaxeb im safuZvliT, rom personalur monacemTa dacvis 
Sesaxeb saqarTvelos kanonmdebloba iTvaliswinebs sakuTar person-
alur monacemebze xelmisawvdomobis uflebas (kanonis 21-e muxli). 
miuxedavad imisa, rom organizaciis saqmianobaSi, rogorc wesi, misi 
TanamSromeli fizikuri pirebis saqmianoba igulisxmeba, gamoTxovili 
informacia am SemTxvevaSi ar aris personaluri monacemi, radgan or-
ganizacias, iuridiuli pirs exeba. Tu organizaciis warmomadgeneli 
gamoiTxovs misi, rogorc fizikuri piris, Sesaxeb dacul informa-
cias, maSin masze personalur monacemTa maregulirebeli kanonmde-
bloba gavrceldeba.

gasaTvaliswinebelia, rom saqarTvelos kanoni iTvaliswinebs de-
bulebebs gardacvlili fizikuri piris Sesaxeb personaluri monace-
mebis damuSavebaze. kerZod, kanonis me-7 muxli awesrigebs gardacv-
lili piris Sesaxeb personaluri monacemebis damuSavebis safuZvlebs, 
anu ra SemTxvevaSi CaiTvleba mis Sesaxeb monacemebis damuSaveba kanon-
ierad da ra SemTxvevaSi _ dauSveblad. 

20	 28-e punqti.
21	 ix.: Opinion 4/2007 on the Concept of Personal Data, 21-22; Information Commissioner’s Office, 

Determining What is Personal Data, 2012, 26; Handbook on European Data Protection Law, 37-
39; personalur monacemTa dacvis inspeqtoris aparati. personaluri monacemebis 
dacva, saswavlo masala, 2013 weli, 33.

22	 rogorc evrokavSiris, ise evropis sabWos farglebSi saxelmwifos SeuZlia gaavr-
celos personaluri monacemebis dacvis kanonmdebloba iuridiul pirebzec (ix.: 
evropis sabWos 108-e konvencia, me-3.2(b muxli); 95/46/EC direqtiva, 24-e punq-
ti). saqarTvelos SemTxvevaSi _ personaluri monacemebis dacvis kanonmdebloba  
mxolod fizikur pirebze vrceldeba (ix.: „personalur monacemTa dacvis Sesaxeb“ 
saqarTvelos kanoni, me-2(a) muxli).
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amrigad, warmodgenili analizis fonze, cxadia, rom, personaluri 
monacemebis lakoniuri definiciis miuxedavad, es cneba sakmaod far-
Tod ganimarteba da SesaZleblobas iZleva, bevri praqtikuli situa-
cia iqnes dafaruli, adamianis uflebebisa da Tavisuflebebis da, gan-
sakuTrebiT, piradi cxovrebis pativiscemis uflebis uzrunvelyofis 
miznebidan gamomdinare.23

2.1.1. gansakuTrebuli kategoriis monacemi

gansakuTrebuli kategoriis monacemis (sxvagvarad _ sensitiuri mo-
nacemi24) gamoyeneba da gaxmaureba gacilebiT safrTxis Semcvelia 
monacemTa subieqtisaTvis, gansakuTrebiT diskriminaciis safrTxis 
gaTvaliswinebiT, vidre misi Cveulebrivi personaluri monacemebis 
gasajaroeba. magaliTad, SedarebisTvis aviRoT piris seqsualuri 
orientaciis Sesaxeb informaciis ukanonod gaxmaureba da misi ojax-
uri statusis gasajaroeba.25 Sesabamisad, sensitiuri monacemebis me-
tad dacvis saWiroebidan gamomdinare, saqarTvelos kanonmdebloba 
calke gamoyofs gansakuTrebuli kategoriis monacemebis cnebas da 
mas miakuTvnebs Semdeg CamonaTvals: monacemi, romelic dakavSirebu-
lia piris rasobriv an eTnikur kuTvnilebasTan, politikur Sexed-
ulebebTan, religiur an filosofiur mrwamsTan, profesiul kavSirSi 
gawevrianebasTan, janmrTelobis mdgomareobasTan, sqesobriv cxovre-
basTan, nasamarTlobasTan, administraciul patimrobasTan, pirisTvis 
aRkveTis RonisZiebis SefardebasTan, pirTan saproceso SeTanxmebis 
dadebasTan, ganridebasTan, danaSaulis msxverplad aRiarebasTan an 
dazaralebulad cnobasTan, agreTve biometriuli da genetikuri mo-
nacemebi, romlebic zemoaRniSnuli niSnebiT fizikuri piris identi-
ficirebis saSualebas iZleva.26

praqtikaSi arsebuli dabneulobidan gamomdinare, definiciaSi nax-
seneb biometriul da genetikur monacemebTan dakavSirebiT dazustebas 

23	 Opinion 4/2007 on the Concept of Personal Data, 4.
24	 Article 29 Data Protection Working Party, Advice Paper on Special Categories of Data (“Sensitive 

Data”), 2011, 4; Handbook on European Data Protection Law, 43.
25	 Article 29 Data Protection Working Party, Advice Paper on Special Categories of Data (“Sensitive 

Data”), 2011, 4-5, ix.: [http://ec.europa.eu/justice/]; personalur monacemTa dacvis inspeq-
toris aparati, personaluri monacemebis dacva, saswavlo masala, 2013 weli, 4; ix. 
aseve: evropis sabWos 108-e konvenciis ganmartebiTi baraTi, 43-e-48-e punqtebi; 
Handbook on European Data Protection Law, 43-44; Information Commissioner’s Office, The Guide 
to Data Protection, 2015, 6-7.

26	 „personalur monacemTa dacvis Sesaxeb“ saqarTvelos kanoni, me-2(b) muxli.
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saWiroebs Semdegi garemoeba: imis garkvevisas, monacemi miekuTvneba Tu 
ara gansakuTrebul kategorias, ganmsazRvrelia definiciis niSnebis 
CamonaTvali, da ara is, monacemi biometrulia, genetikuria Tu ara. es 
sakiTxi gansakuTrebul aqtualobas iZens eTnikuri niSnis safuZvelze 
pirTa garegnobis mixedviT gamorCevisas. magaliTad, samodelo saagen-
toSi Tu pirTa SerCeva xorcieldeba saxis maxasiaTeblebis (biometri-
uli monacemi)27 mixedviT, aq gansakuTrebuli araferia; magram, Tu Ser-
Cevis procesSi garegnuli maxasiaTeblis dakavSireba xdeba eTnikur 
warmomavlobasTan, aseT SemTxvevaSi, piris identificirebis miznidan 
gamomdinare, biometriuli monacemi miekuTvneba sensitiuri monace-
mebis kategorias.28

aseve sagulisxmoa, rom, sensitiuri monacemebis xasiaTidan gamom-
dinare, personaluri monacemebis es kategoria saWiroebs ufro mkacr 
regulirebas, raTa Tavidan iqnes acilebuli maTi borotad gamoy-
enebis SesaZleblobebi.29 swored amitom kanoni,30 zogadad, krZalavs 
am monacemebis damuSavebas da mxolod mkacrad gaTvaliswinebul sag-
amonakliso SemTxvevebSi iTvaliswinebs maTi damuSavebis safuZvlebs, 
zustad gansazRvravs pirobebs, romelTa dakmayofilebisas delika-
turi monacemebis damuSaveba kanonierad CaiTvleba.

2.1.2. biometriuli monacemi

biometriuli igive personaluri monacemebia, magram, monacemTa 
specifikidan gamomdinare, maT mimarT moqmedebs gansxvavebuli reg-
ulacia da saqarTvelos kanonmdebeli maT calke gamoyofs. kanonis 
Tanaxmad, biometriuli monacemi aris fizikuri, fsiqikuri an qcevis 
maxasiaTebeli, romelic unikaluri da mudmivia TiToeuli fizikuri 

27	 ix.: sqolio 31, infra, da Sesabamisi teqsti.
28	 ix.: Article 29 Data Protection Working Party, Advice Paper on Special Categories of Data (“Sensitive 

Data”), 2011, 8; Article 29 Data Protection Working Party, Working Document on Biometrics, WP 
80, 2003, 10, ix.: [http://ec.europa.eu/justice/]; Article 29 Data Protection Working Party, Opinion 
3/2012 on Developments in Biometric Technologies, WP 193, 2012, 3, 15, ix.: [http://ec.europa.eu/
justice/]; personalur monacemTa dacvis inspeqtoris aparati, rekomendaciebi bio-
metriul monacemTa damuSavebis Sesaxeb, 2015 weli, 2, ix.: [http://personaldata.ge/]; ix. 
aseve: G. Sartor, M. V. de Azevedo Chunha, The Italian Google-Case: Privacy, Freedom of Speech 
and Responsibility of Providers for User-Generated Contents, International Journal of Law and In-
formation Technology, 18(4), 2010, 364.   

29	 personalur monacemTa dacvis inspeqtoris aparati, personaluri monacemebis 
dacva, saswavlo masala, 2013 weli, 4; ix. aseve: Article 29 Data Protection Working Party, 
Advice Paper on Special Categories of Data (“Sensitive Data”), 2011, 5-6. 

30	 me-6 muxli.
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pirisaTvis da romliTac SesaZlebelia am piris identificireba (Ti-
Tis anabeWdi, terfis anabeWdi, Tvalis feradi garsi, Tvalis baduris 
garsi (Tvalis baduris gamosaxuleba), saxis maxasiaTebeli).31

biometriuli monacemi, Tavisi arsiT, dakavSirebulia fizikur 
pirTan, mudmivia, unikaluria da individis zusti da utyuari identi-
ficirebis saSualebas iZleva.  mniSvnelovnad amartivebs piris amocno-
bis process.32 magaliTad, Svarcis saqmeze (Schwarz) evrokavSiris mar-
Tlmsajulebis sasamarTlo daeyrdno adamianis uflebaTa evropuli 
sasamarTlos gadawyvetilebas saqmeze _ s. da marperi gaerTianebuli 
samefos winaaRmdeg (S. and Marper v. The United Kingdom) da ganacxada, rom 
TiTis anabeWdebi aris personaluri monacemi, radgan Seicavs indivi-
dis Sesaxeb unikalur informacias da SesaZleblobas iZleva, moxdes am 
piris utyuari identificireba.33

swored am specifikis gamo biometriuli monacemebis mimarT saqa-
rTvelos kanonmdebloba iTvaliswinebs specifikur regulacias, rac 
gulisxmobs Semdegs:  sajaro da kerZo dawesebulebebis mier da-
muSavebis miznebi amomwuravad aris dakonkretebuli kanonSi.34 per-
sonaluri monacemebis maregulirebeli sxva debulebebi Cveulebrivad 
moqmedebs biometriuli monacemebis mimarT, xolo damuSavebis safuZ-
vlebis debulebebi imis mixedviT, biometriuli monacemi delikaturia 
Tu Cveulebrivi personaluri monacemia.35 

2.1.3. genetikuri monacemi

genetikur monacemTa kategorias kanoni calke gamoyofs da ganmartavs 
rogorc monacemTa subieqtis unikalur da mudmiv monacems geneti-
kuri memkvidreobis an/da dnm-is kodis Sesaxeb, romliTac SesaZlebe-
lia am piris identificireba.36 erTi SexedviT, es definicia msgavsia 
biometriuli monacemebis cnebis, magram ar aris misi identuri. gene-
tikuri monacemi, garda imisa, rom mudmivi da unikaluria da ukavSird-

31	 me-2(g) muxli.
32	 Article 29 Data Protection Working Party, Working Document on Biometrics, WP 80, 2003, 2-3, 5; 

Article 29 Data Protection Working Party, Opinion 3/2012 on Developments in Biometric Technolo-
gies, WP 193, 2012, 16; personalur monacemTa dacvis inspeqtoris aparati, rekomen-
daciebi biometriul monacemTa damuSavebis Sesaxeb, 2015 weli, 1-2.

33 	Svarci (Schwarz), C-291/12, 2013 wlis 17 oqtomberi, 27-e punqti.
34  me-9 da me-10 muxlebi.
35	 ix.: personalur monacemTa dacvis inspeqtoris aparati, rekomendaciebi biometri-

ul monacemTa damuSavebis Sesaxeb, 2015 weli, 1-10.
36	 me-2(g1) muxli.
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eba fizikur pirs, Seicavs informacias erTdroulad ramdenime piris 
Sesaxeb da iZleva maTi identificirebis saSualebas (magaliTad, ojaxis 
biologiuri wevrebis, sisxliT naTesavebis, momavali da warsuli Tao-
bebis), rac mniSvnelovnad amartivebs amocnobis process.37 amitomac 
kanonmdebelma saWirod CaTvala genetikuri monacemebis definiciis 
calke gamotana da maT specialur dacvaze aqcentis gakeTeba.

genetikuri monacemebis damuSavebasTan mimarTebiT, Cveulebriv, 
moqmedebs personaluri monacemebis maregulirebeli debulebebi. 
raime specifikur regulirebas saqarTvelos kanoni am mxriv ar awe-
sebs. aqve sagulisxmoa SemTxvevebi, rodesac genetikuri monacemebidan 
SeiZleba piris janmrTelobis mdgomareobis Sesaxeb informaciis dad-
gena (magaliTad, ukurnebeli daavadebis genis matarebeli aris Tu ara 
piri). aseT dros genetikuri monacemi aris delikaturi monacemi38 da 
mis mimarT moqmedebs kanonis me-6 muxliT gansazRvruli damuSavebis 
safuZvlebi. 

2.2. piradi cxovreba

piradi cxovrebis cnebis zustad Camoyalibebuli gansazRvreba, ro-
gorc es personaluri monacemebis definiciis SemTxvevaSia, ar arse-
bobs.39 aq umTavresad moiazreba sfero, romlis farglebSi individs 
SeuZlia ganaviTaros da gamoavlinos sakuTari identoba, pirovneba _ 
rogorc Sida, daxurul wreSi, ise sxvebTan, gare samyarosTan urTier-
Tobis formatSi.40 sxva sityvebiT, es imdenad farTo koncefciaa, rom 
SeuZlebelia misi amomwuravad ganmarteba.41 magram interpretirebis 
swored am farTo SesaZleblobebidan gamomdinare, wlebis ganmav-
lobaSi piradi cxovrebis cnebiT xdeboda personaluri monacemebis 

37	 Article 29 Data Protection Working Party, Working Document on Genetic Data, WP 91, 2004, 4, ix.: 
[http://ec.europa.eu/justice/].

38	 ix.: Ibid., 5.
39	 ix.: U. Kilkelly, The Right to Respect for Private and Family Life, A Guide to the Implementation of 

Article 8 of the European Convention on Human Rights, Human Rights Handbooks, 1, 2003, me-
10-me-11 gv., ix.: [http://www.echr.coe.int/], [SemdgomSi _ U. Kilkelly]; I. Roagna, Protecting 
the Right to Respect for Private and Family Life under the European Convention on Human Rights, 
Council of Europe Human Rights Handbooks, 2012, 9-10, 12, ix.: [http://www.coe.int/], (Semd-
gomSi _ I. Roagna).

40	 ix.: nimitci germaniis winaaRmdeg (Niemietz v. Germany), 1992 wlis 16 dekemberi, 29-e 
punqti.

41	 kostelo-robertsi gaerTianebuli samefos winaaRmdeg (Costello-Roberts v. The United 
Kingdom), 1993 wlis 25 marti, 36-e punqti.
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damuSavebis SemTxvevebis dafarva.42 am fonze logikuria mtkiceba, rom 
aRniSnul cnebebs Soris urTierTkveTa xdeba, magram ar unda moxdes 
maTi gaigiveba, isini ar arian identuri Sinaarsis matarebeli koncef-
ciebi. 

pirad cxovrebasTan SedarebiT, personaluri monacemebis cneba 
ufro viwroa, radgan es ukanaskneli exeba mxolod damuSavebis opera-
ciebs.43 marTalia, Tavad monacemTa damuSaveba farTod ganimarteba da 
moicavs personaluri monacemebis mimarT ganxorcielebul nebismier 
qmedebas,44 magram es nebismieri qmedeba, Tavisi arsiT, mxolod person-
alur monacemebs ukavSirdeba, rac piradi cxovrebis cnebis mxolod 
erT-erTi komponentia. monacemTa damuSavebis garda, piradi cxovrebis 
cneba sxva qmedebebsac faravs, rogoricaa: saqmeze _  jenoveze maltis 
winaaRmdeg (Genovese v. Malta) _ moqalaqeobis miRebasTan dakavSirebiT 
dausabuTebeli uari; saqmeze _ panulo da forte safrangeTis winaaR-
mdeg (Pannullo and Forte v. France) _ mSoblebisTvis 4 wlis gardacvlili 
qaliSvilis gvamis dabrunebis gaumarTlebeli droiT gaWianureba, 
gakveTis procedurebis Semdeg; saqmeze _ dadjeni gaerTianebuli same-
fos winaaRmdeg (Dudgeon v. the United Kingdom) _ iseTi kanonmdeblobis 
arseboba, romelic dasjadad acxadebda zrdasrul homoseqsual mamak-
acebs Soris Tanxmobaze dafuZnebuli seqsualuri aqtis ganxorciele-
bas; saqmeze _ Capmani gaerTianebuli samefos winaaRmdeg (Chapman v. 
the United Kingdom) _ boSa qalisTvis sakuTar teritoriaze karvebis 
ganTavsebis nebarTvaze uaris Tqma; saqmeze _ gilani da kintoni gaer-
Tianebuli samefos winaaRmdeg (Gillan and Quinton v. the United Kingdom) _ 
xelisuflebis warmomadgenelTa mxridan piris, misi tansacmlisa da 
piradi nivTebis detaluri Cxreka; saqmeze _ ternovszki ungreTis 
winaaRmdeg (Ternovszky v. Hungary) _ qalbatonis gadawyvetileba, bavSvi 
gaeCina saxlSi da ara saavadmyofoSi; saqmeze _ boso italiis winaaR-
mdeg (Boso v. Italy) _ abortis gakeTebasTan dakavSirebiT qalisa da ma-
makacis piradi cxovrebis pativiscemis uflebebis urTierTmimarTeba; 
da sxv.45

meore mxriv, pirad cxovrebasTan SedarebiT, personaluri monace-

42	 U. Kilkelly, 13-14, 34-40; I. Roagna, 19-20, 54-55.
43	 P. Hustinx, 5; P. De Hert, S. Gutwirth, Data Protection in the Case Law of Strasbourg and Luxemburg: 

Constitutionalisation in Action, ix.: S. Gutwirth, Y. Poullet, P. De Hert, C. de Terwangne, S. Nouwt 
(Ed.,), Reinventing Data Protection?, 2009, 6, [SemdgomSi _ P. De Hert, S. Gutwirth].

44	 „personalur monacemTa dacvis Sesaxeb“ saqarTvelos kanoni, muxli 2(d). es defi-
nicia srul SesabamisobaSia 95/46/ EC direqtivis (ix.: me-2(b) muxli) termonolo-
giasTan. ix. aseve: Handbook on European Data Protection Law, 47-48.

45	 ix.: I. Roagna, 12-27; ix. aseve: U. Kilkelly, 34-43.
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mebis cneba ufro farToa, radgan, rogorc ukve aRiniSna, winamdebare 
statiaSi,46 Sinaarsobrivad is moicavs rogorc pirad cxovrebas, ise 
sxva nebismier sferos. amitomac personaluri monacemebi ganixileba 
ara calke aRebuli piradi cxovrebis xelSeuxeblobis uflebis, ar-
amed, zogadad, adamianis uflebebisa da Tavisuflebebis dacvis Wril-
Si.47

amrigad, piradi cxovrebisa da personaluri monacemebis cnebebs 
Soris warmodgenili gansxvavebebisa da maTi samoqmedo sferoebis 
urTierTkveTis fonze, rogorc evropis sabWos,48 ise evrokavSiris49 
dokumentebis formatSi ganmtkicebuli formulireba: adamianis ufle-
bebisa da Tavisuflebebis da, gansakuTrebiT, piradi cxovrebis xel-
Seuxeblobis uflebis dacva personaluri monacemebis damuSavebasTan 
mimarTebiT _ mowmobs, rom am or cnebas Soris kavSiri SenarCunebulia. 
swored aRniSnuli urTierTmimarTebis analizs eTmoba momdevno Tavi.

3. personaluri monacemebi da piradi cxovreba: urTierTmimarTeba

personaluri monacemebisa da piradi cxovrebis cnebebis ganmartebisa 
da maTi samoqmedo sferoebis gansazRvris Semdgom da yovelive ze-
moaRniSnulis fonze SeiZleba am koncefciebs Soris damokidebulebis 
gaanalizeba. sainteresoa, rogor Camoyalibda, rogor ganviTarda es 
urTierTmimarTeba da rogori situaciaa am kuTxiT dRes. Sesabamisad, 
winamdebare TavSi gansaxilveli mTavari sakiTxebia: piradi cxovrebis 
xelSeuxeblobis uflebis mravalwliani arsebobisa da misi ganmartebis 
farTo SesaZleblobebis fonze ram gamoiwvia personaluri monacemebis 
calke regulaciis ganviTarebis aucilebloba; da rogor Tanaarsebo-
ben piradi cxovrebis pativiscemisa da personaluri monacemebis dac-
vis damoukidebeli uflebebi Tanamedrove samarTlebriv sivrceSi.

46	 ix.: Tavi 2.1, supra, definiciis pirveli elementis nawilSi. 
47	 P. Hustinx, 5; P. De Hert, S. Gutwirth, 6, 24-25; J. Kokott, Ch. Sobotta, The Distinction between 

Privacy and Data Protection in the Jurisprudence of the CJEU and the ECtHR, International Data 
Privacy Law, 3(4), 2013, 225, (SemdgomSi _ J. Kokott, Ch. Sobotta); ix. aseve: Handbook on 
European Data Protection Law, 21-33.

48	 evropis sabWos 108-e konvencia, 1-li muxli. 
49	 95/46/ EC direqtiva, 1.1-li muxli.
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3.1. personaluri monacemebi _ piradi cxovrebis xelSeuxeblobis 
WrilSi

istoriulad, personaluri monacemebis damuSavebasTan dakavSirebu-
li sakiTxebi ganixileboda piradi cxovrebis pativiscemis uflebis 
formatSi, radgan Sinaarsobrivad yvelaze axlos swored am uflebas-
Tan idga da Tavad uflebis mkacrad gansazRvruli samoqmedo sferos 
ararseboba iZleoda amis SesaZleblobas.50 adamianis uflebaTa evro-
puli sasamarTlos praqtikaSi, magaliTad, saqmis _ klasi da sxvebi ger-
maniis winaaRmdeg (Klass and Others v. Germany) _ mixedviT, ganmcxadeblebi 
asaCivrebdnen el. fostis, fostisa da telekomunikaciebis faruli mi-
yuradebis ganxorcielebis Semdgom amis Sesaxeb subieqtis informire-
basa da mis mier sasamarTlosaTvis mimarTvis SesaZleblobaze Sesa-
bamisi kanonmdeblobis ararsebobas germaniaSi. am saqmeze sasamarTlos 
personaluri monacemebis termini saerTod arc uxsenebia, magram cal-
saxaa, rom konkretul identificirebul pirebTan dakavSirebuli in-
formaciis damuSavebis SemTxvevebi ganixila piradi cxovrebis pativis-
cemis uflebis (evropuli konvenciis me-8 muxli) xelyofis formatSi.51

saqme z. fineTis winaaRmdeg (Z v. Finland)  iyo erT-erTi pirveli 
saqme, romelzec adamianis uflebaTa evropulma sasamarTlom gamoi-
yena personaluri monacemebis termini me-8 muxlis WrilSi da me-8 
muxliT garantirebuli dacva ganmcxadeblis janmrTelobis Sesaxeb 
personaluri informaciis gamJRavnebis winaaRmdeg gaamyara evropis 
sabWos 108-e konvenciis debulebebze mutatis mutandis gadamisamarTebiT.52 
metic, saqmeze _ amani Sveicariis winaaRmdeg (Amann v. Switzerland) _ sa-
samarTlom ganacxada, rom me-8 muxlSi piradi cxovrebis cnebis far-
To ganmarteba Seesabameba evropis sabWos 108-e konvencias, konvenciis 
miznad adamianis uflebebisa da Tavisuflebebis da, gansakuTrebiT, 
piradi cxovrebis pativiscemis dacvis gacxadebisa da konvenciaSi per-
sonaluri monacemebis cnebis ganmartebis fonze.53 sxva sityvebiT, 108-e 

50	 ix.: sqolio 39 da 42, supra.
51	 klasi da sxvebi germaniis winaaRmdeg (Klass and Others v. Germany), 1978 wlis 6 seqtem-

beri, 39-e-me-60 punqtebi.
52	 z. fineTis winaaRmdeg (Z v. Finland), 1997 wlis 25 Tebervali, 95-e punqti; ix. aseve: 

m.s. SvedeTis winaaRmdeg (M.S. v. Sweden), 1997 wlis 27 agvisto, 41-e punqti; l.l. saf-
rangeTis winaaRmdeg (L.L. v. France), 2006 wlis 10 oqtomberi, 44-e punqti; i. fineTis 
winaaRmdeg (I. v. Finland), 2008 wlis 17 ivlisi, 38-e punqti.

53	 amani Sveicariis winaaRmdeg (Amann v. Switzerland), 2000 wlis 16 Tebervali, 65-e pun-
qti; ix. aseve: rotaru rumineTis winaaRmdeg (Rotaru v. Romania), 2000 wlis 4 maisi, 
43-e punqti; p.g. da j.h. gaerTanebuli samefos winaaRmdeg (P.G. and J.H. v. The United 
Kingdom), 2001 wlis 25 seqtemberi, 57-e punqti; s. da marperi gaerTianebuli samefos 
winaaRmdeg (S. and Marper v. The United Kingdom), 2008 wlis 4 dekemberi, 103-e punqti.
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konvenciis mizanze, personaluri monacemebis definiciasa da me-8 mux-
lis farTo ganmartebaze xazgasmiT, sasamarTlom kidev erTxel daa-
dastura, rom is personaluri monacemebis dacvas ganixilavs piradi 
cxovrebis cnebis formatSi.

Sejamebis saxiT, adamianis uflebaTa evropuli sasamarTlos mdi-
dari sasamarTlo praqtikis gaTvaliswinebiT,54 SeiZleba imis mtkiceba, 
rom sasamarTlo piradi cxovrebisa da personaluri monacemebis cne-
bebis urTierTmimarTebas Semdegnairad afasebs: „personaluri mona-
cemebis dacva, ... arsebiTi mniSvnelobis aris piris mier konvenciis 
me-8 muxliT garantirebuli piradi da ojaxuri cxovrebis pativisce-
mis uflebiT sargeblobisTvis“.55 piradi cxovrebis xelSeuxeblobis 
uzrunvelsayofad personaluri monacemebis dacva aris erT-erTi 
Rirebuli Semadgeneli komponenti. sayuradReboa, rom citirebuli 
pozicia sasamarTlos dafiqsirebuli aqvs qartiis miRebis Semdegac, 
sadac piradi cxovrebis pativiscemisa da personaluri monacemebis 
dacvis uflebebi cal-calke aris moxseniebuli.56 saqmeze _ m.m. gaer-
Tianebuli samefos winaaRmdeg (M.M. v. The United Kingdom) _ sasamarTlo, 
saqmis garemoebebTan dakavSirebuli samarTlebrivi aqtebis seqciaSi 
ganixilavs evropis sabWosa da evrokavSiris Sesabamis dokumentebs, 
maT Soris qartias, da acxadebs, rom personaluri monacemebis Senaxva 
da gacema eqceva me-8 muxlis pirveli punqtis samoqmedo sferoSi, gan-
sakuTrebiT, Tu es informacia exeba piris Soreul warsuls.57

niSandoblivia evrokavSiris marTlmsajulebis sasamarTlos mid-
goma, romlis Tanaxmad, Tu personaluri monacemebis damuSaveba zRu-
davs adamianis ZiriTad uflebebs da, gansakuTrebiT, piradi cxovrebis 
pativiscemis uflebas, maSin es damuSaveba/SezRudva ganxilul unda 
iqnes adamianis uflebebis da, gansakuTrebiT, evropuli konvenci-
is me-8 muxlisa da Sesabamisi sasamarTlo praqtikis konteqstSi da, 
amgvarad, uzrunvelyofil unda iqnes 95/46/EC direqtivis, romelic 
personaluri monacemebis dacvaze evrokavSiris erT-erT mniSvnelovani 
instrumentia,58 debulebebis ganmarteba. am midgomas ganapirobebs, 

54	 ix.: Council of Europe, Case Law of the European Court of Human Rights Concerning the Protection 
of Personal Data, 2013, ix.: [http://www.coe.int/].

55	 z. fineTis winaaRmdeg (Z v. Finland), 1997 wlis 25 Tebervali, 95-e punqti; m.s. Svede-
Tis winaaRmdeg (M.S. v. Sweden), 1997 wlis 27 agvisto, 41-e punqti.

56	 ix.: peki gaerTianebuli samefos winaaRmdeg (Peck v. The United Kingdom), 2003 wlis 28 
ianvari, 78-e punqti; s. da marperi gaerTianebuli samefos winaaRmdeg (S. and Marper 
v. The United Kingdom), 2008 wlis 4 dekemberi, 103-e punqti.

57	 m.m. gaerTianebuli samefos winaaRmdeg (M.M. v. The United Kingdom), 2013 wlis 29 
aprili, 122-e-141-e, 143-e-144-e, 187-e punqtebi.

58	 Handbook on European Data Protection Law, 17.
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erTi mxriv, is, rom ZiriTadi uflebebi samarTlis zogadi princi-
pebis Semadgeneli nawilia, romlis aRsrulebas evrokavSiris marTlm-
sajulebis sasamarTlo uzrunvelyofs da, meore mxriv, is, rom Tavad 
95/46/EC direqtivis mizania adamianis uflebebisa da Tavisuflebebis 
da, gansakuTrebiT, piradi cxovrebis xelSeuxeblobis uflebis dacva 
personaluri monacemebis damuSavebasTan mimarTebiT.59

amrigad, personaluri monacemebis damuSavebisa da piradi cxovrebis 
xelSeuxeblobis SezRudvis SemTxvevebis me-8 muxliT dafarvis xazgas-
mis fonze am koncefciebs Soris mWidro kavSiri, rogorc Cans, sakma-
risi ar aRmoCnda, epasuxa teqnologiuri progresis gamowvevebisTvis 
da imave evropis sabWos formatSi miRebul iqna konvencia „personal-
uri monacemebis avtomaturi damuSavebisas fizikuri pirebis dacvis 
Sesaxeb“, rogorc personaluri monacemebis dacvis maregulirebeli 
pirveli60 savaldebulo saerTaSorisosamarTlebrivi dokumenti.61 
amgvarad, safuZveli Caeyara saerTaSoriso doneze personaluri mona-
cemebis dacvis regulirebis calke reJimis ganviTarebas. 

3.2. personaluri monacemebis dacvis damoukidebeli regulireba

personaluri monacemebis dacva aqtualuri gaxda 1970-ian wlebSi sain-
formacio teqnologiebis ganviTarebis sapasuxod. kerZod, kompiuter-
is teqnikuri SesaZleblobebis gazrdam, internetis ganviTarebam, mec-
nierebisa da teqnologiis Semdgomi srulyofis procesma SesaZlebeli 
gaxada personaluri monacemebis avtomaturi damuSaveba, rac gulisx-
mobda: personalur monacemebze xelmisawvdomobis gaadvilebas, didi 
raodenobiT personaluri monacemebis Segrovebas, damuSavebas da gam-
oyenebas rogorc saxelmwifos, ise kerZo seqtoris mier. es moiTxov-
da nakleb danaxarjs da dros. amasTan, teqnologiurma ganviTarebam 
SesaZlebeli gaxada monacemebis swrafi moZraoba da gadacema rogorc 
qveynis SigniT, ise sazRvrebs miRma, saerTaSoriso doneze, rac mniS-

59	 ix.: Östrreichischer Rundfunk and Others (avstriuli mauwyebloba da sxvebi), C-465/00, 
2003 wlis 20 maisi, 68-e-91-e punqtebi; ix. aseve: gugli espaneTi da gugli (Google 
Spain and Google), C-131/12, 2014 wlis 13 maisi, 68-e punqti. 

60 niSandoblivia, rom erovnul doneze personaluri monacemebis dacvis mareguli-
rebeli dokumentebis miReba evropis sabWos 108-e konvenciis miRebamde, anu 1981 
wlamde daiwyo. pirvelad evropaSi 1971 wels hesenis miwam (da ara Tavad germaniis 
saxelmwifom) miiRo personaluri monacemebis Sesaxeb kanoni. pirveli evropuli 
saxelmwifo, vinc amgvari kanoni miiRo 1972 wels, iyo SvedeTi, Semdeg ki mas sxva 
saxelmwifoebmac mibaZes. ix.: P. Hustinx, 4, sqolio 8.

61 Handbook on European Data Protection Law,  14.
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vnelovnad amartivebda da zrdida personaluri monacemebis Semdgomi 
gamoyenebis masStabebs. amasTanave, meore mxriv, martivad, swrafad da 
didi raodenobiT personaluri monacemebis damuSavebam mniSvnelovnad 
gazarda misi borotad gamoyenebis riskebi. monacemTa subieqts saku-
Tari informaciis araTu kontrolis saSualeba ar hqonda, aramed, 
xSir SemTxvevaSi, arc SeiZleboda scodnoda amgvari damuSavebis Ses-
axeb. amitomac saWiro gaxda am monacemebis sworad marTvisa da dac-
vis saTanado regulirebis daweseba. saWiro iyo ufro detaluri, dax-
vewili meqanizmis arseboba, vidre es evropuli konvenciis me-8 muxlis 
pirveli punqtiT garantirebuli piradi cxovrebis pativiscemis zog-
adi debuleba iyo, Tundac misi ganmartebis farTo SesaZleblobebis 
gaTvaliswinebiT.62

sainteresoa, ra iyo evropuli konvenciis me-8 muxliT daculi 
piradi cxovrebis pativiscemis uflebis „naklovanebebi“. pirobiTad, 
gamoikveTa sami „naklovaneba“: pirvel rigSi, es iyo Tavad am cnebis 
zustad Camoyalibebuli definiciisa da samoqmedo farglebis ararse-
boba. erTi mxriv, amgvari midgoma ufro moqnilia, dinamikuria da 
SesaZleblobas iZleva, ganmartebisas gaTvaliswinebul iqnes samarT-
lebrivi, socialuri, teqnologiuri gamowvevebi, maT Soris, personal-
uri monacemebis damuSavebis SemTxvevebi, magram, meore mxriv, piradi 
cxovrebis cnebis aseTi farTo gageba SeuZlebels xdis, dakonkret-
des da winaswar ganWvretadi iyos misi moqmedebis sfero, ris gamoc, 
ganmartebis zogadi mimarTulebebis simwiris fonze cnebis morgeba 
xdeba konkretul situaciebze, TiToeuli saqmis garemoebebze aqcen-
tirebiT.63 Sesabamisad, sasamarTlo praqtikaze dayrdnobiT, SeiZleba 
msjeloba, personaluri monacemebis damuSavebis mxolod calkeuli 
operaciebi eqceva Tu ara piradi cxovrebis cnebis qveS, magram ada-
mianis uflebaTa evropul sasamarTlos arasodes daudgenia, rom pi-
radi cxovreba faravs personaluri monacemebis nebismier damuSave-
bas.64 es gaurkvevloba iqca swored  personaluri monacemebis calke 
regulaciis ganviTarebis erT-erT ganmapirobebel faqtorad, person-
aluri monacemebisa65 da monacemTa damuSavebis66 farTo definiciebis 
SemoRebis fonze.

evropuli konvenciis me-8 muxlis meore „naklovaneba“ iyo uflebiT 
dacul sferoSi Carevis, rogorc mniSvnelovani elementis, arsebobis 

62	 ix.: sqolio 4, supra; Opinion 4/2007 on the Concept of Personal Data, 5; P. De Hert, S. Gutwirth, 5.
63	 P. Hustinx, 4, 7; ix. aseve: U. Kilkelly, 10-11; I. Roagna, 9-10.
64	 P. Hustinx, 7; P. De Hert, S. Gutwirth, 24-26.
65	 ix.: sqolioebi: 10, 11, 12, supra da Sesabamisi teqstebi.
66	 ix.: sqolio 44, supra da Sesabamisi teqsti.
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aucilebloba. kerZod, me-8 muxlTan mimarTebiT sarCelis ganxilvisas 
ar aris sakmarisi mxolod imis mtkiceba, rom piradi cxovrebis cneba 
faravs personaluri monacemebis damuSavebis SemTxvevebs. es adamianis 
uflebaTa evropuli sasamarTlos mier gamoyenebuli orsafexuriani 
testis mxolod  pirveli etapia. meore safexurze sasamarTlo aucile-
blad amowmebs, personaluri monacemebis damuSaveba aris Tu ara Careva 
me-8 muxlis pirveli punqtiT garantirebuli piradi cxovrebis pativ-
iscemis uflebaSi.67 sxva sityvebiT, me-8 muxlis farglebSi personal-
uri monacemebis damuSaveba aucileblad unda iyos piradi cxovrebis 
pativiscemis uflebis xelyofa. sxva SemTxvevaSi is ar moeqceva am mux-
lis moqmedebis sferoSi. am SeboWili midgomis sapirispirod ganvi-
Tarda personaluri monacemebis calke regulireba, romelic aris ara 
a priori  reagireba Carevaze, aramed gulisxmobs monacemTa damuSavebis 
yvela SemTxvevis moqcevas regulirebis CarCoSi, maT Soris, maT pro-
aqtiulad Carevamde daregulirebas da Sesabamisi dacvis meqanizmebis 
Seqmnas, adamianis uflebebisa da Tavisuflebebis da, gansakuTrebiT, 
piradi cxovrebis xelSeuxeblobis uzrunvelsayofad.68

evropuli konvenciis me-8 muxlis mesame „naklovanebad“ saxeldeba 
Carevis SezRudva sajaro xelisuflebis mxridan.69 me-8 muxlis me-2 
punqtis Tanaxmad, „dauSvebelia am uflebis ganxorcielebaSi sajaro 
xelisuflebis Careva...“70. es Canaweri mniSvnelovnad aviwroebs person-
aluri monacemebis dacvis sferos, radgan am monacemTa aramarTlzom-
ieri damuSavebis riskebi Tavisuflad SeiZleba momdinareobdes kerZo 
pirebisa Tu organizaciebisagan. magaliTisTvis SeiZleba davasaxeloT 
kerZo bankebis mier klientebis Sesaxeb araproporciulad didi ra-
odenobis informaciis Segroveba da damuSaveba. marTalia, adamianis 
uflebaTa evropuli sasamarTlo cdilobs, me-8 muxlis xsenebuli 
„naklovaneba“ moawesrigos pozitiuri valdebulebis saxiT da saqme-
ze _ k.h. da sxvebi slovakeTis winaaRmdeg (K.H. and Others v. Slovakia) _ 
sasamarTlom gaiTvaliswina, rom me-8 muxliT garantirebuli piradi 
cxovrebis pativiscemis uflebis aRsruleba unda xdebodes efeqti-
anad da mivida daskvnamde, rom pozitiuri valdebulebebi unda vr-
celdebodes personalur monacemebTan dakavSirebul SemTxvevebzec, 
rodesac monacemTa subieqtisTvis uzrunvelyofili ar aris xelmis-
awvdomoba dawesebulebaSi mis Sesaxeb daculi informaciis aslebze.71 

67	 P. Hustinx, gv. 4, 6; ix. aseve: U. Kilkelly, 8-9; I. Roagna, 10-11.
68	 P. Hustinx, 4, 6.
69	 Ibid., 4.
70 	ix.: sqolio 6, supra.
71	 ix.: k.h. da sxvebi slovakeTis winaaRmdeg (K.H. and Others v. Slovakia), 2009 wlis 6 no-
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es iyo konkretul situacias morgebuli gadawyvetileba da aseT Sem-
TxvevebSi, isev da isev me-8 muxlis zogadi formulirebebis fonze, 
ar aris ganWvretadi saxelmwifoebis mxridan Sefasebis TavisuflebiT 
sargeblobis farglebi.72 am mdgomareobaSi gasagebi xdeba personal-
uri monacemebis damuSavebis dasaregulireblad calke samarTlebri-
vi reJimis ganviTarebis aucilebloba da rogorc sajaro, ise kerZo 
seqtoris mxridan momdinare riskebisagan Tavis dasacavad efeqtiani 
garantiebis Seqmnis mniSvneloba monacemTa avtomaturi damuSavebis 
pirobebSi.

amrigad, sainformacio teqnologiebis gamowvevebisa da me-8 mux-
lis „naklovanebebis“ gaTvaliswinebiT, saWiro gaxda personaluri mo-
nacemebis damuSavebisa da dacvis maregulirebeli samarTlebrivi re-
Jimis calke Camoyalibeba. damoukidebeli regulireba miznad isaxavda 
ara Semdgomi SezRudvebis dawesebas da avtomaturi damuSavebisTvis 
dabrkolebis Seqmnas, aramed, teqnikuri progresis fexdafex momete-
buli riskebis gaTvaliswinebiT, piris maidentificirebeli informa-
ciis dacvis garantiebis gamyarebas da, amgvarad, adamianis uflebebi-
sa da Tavisuflebebis dacvisa da, gansakuTrebiT, piradi cxovrebis 
xelSeuxeblobis uzrunvelyofis ganmtkicebas.73 ganviTarebis momdev-
no etapi ki aris qartiaSi personaluri monacemebis damoukidebeli 
uflebis statusSi ayvana, piradi cxovrebis pativiscemis uflebis 
paralelurad.

3.3. personaluri monacemebi da piradi cxovrebis pativiscema _ 
damoukidebeli uflebebi

qartia aris pirveli saerTaSoriso dokumenti, romelic cal-calke 
uflebebad asaxelebs piradi cxovrebis pativiscemasa (me-7 muxli) da 
personaluri monacemebis dacvas (me-8 muxli).74

me-7 muxlis mniSvneloba da samoqmedo sfero srulad Seesabameba 
evropuli konvenciis me-8 muxlisa da adamianis uflebaTa evropuli 
sasamarTlo praqtikis standartebs, maT Soris uflebis SezRudvis 

emberi, 47-e punqti.
72	 ix.: U. Kilkelly, 820-22; I. Roagna, 60.
73	 ix.: P. Hustinx, 1.
74	 ix.: EU Network of Independent Experts on Fundamental Rights, Commentary of the Charter of 

Fundamental Rights of the European Union, 2006, 90, ix.: [http://ec.europa.eu/justice/fundamental-
rights/], (SemdgomSi _ Commentary of the Charter of Fundamental Rights of the European Union); 
P. De Hert, S. Gutwirth, 7.
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konteqstSic.75 marTalia, me-7 muxliT dacul sferoSi Careva ganixile-
ba evropuli konvenciis me-8 muxlis me-2 punqtis farglebSi,76 magram 
evrokavSiris marTlmsajulebis sasamarTlo, qartiis me-7 da me-8 mux-
lebTan mimarTebiT, SezRudvis safuZvlebs ganmartavs qartiiT gaT-
valiswinebuli uflebebis SezRudvis ufro farTo debulebis (52.1-li 
muxli77) Sesabamisad.78 amasTan, mciredi Sesworebaa qartiis me-7 muxlSi 
_ sityva „mimoweris“ Secvla terminiT _ „komunikacia“, romelic ufro 
farToa da, teqnologiuri progresis gaTvaliswinebiT, gulisxmobs 
nebismieri komunikaciis dacvas, mimoweris saSualebis miuxedavad.79 

qartiis me-7 muxlisa da evropuli konvenciis me-8 muxlis gaTval-
iswinebiT, niSandoblivia, rom qartiis komentarebSi piradi cxovrebis 
cneba ganimarteba, ZiriTadad, adamianis uflebaTa evropul sasamarT-
lo praqtikaze dayrdnobiT da, maT Soris, moculia personaluri mo-
nacemebis damuSavebis SemTxvevebi, dacul sferoSi Carevis WrilSi.80 am 
fonze kiTxvis niSnebi Cndeba qartiis me-8 muxlis rolisa da reguli-
rebis sferosTan mimarTebiT.

me-8 muxli axali uflebis Seqmnisas efuZneba personalur mona-
cemTa dacvis regulirebis sxvadasxva dokuments, maT Soris: 95/46/EC 

75	 Explanations Relating to the Charter of Fundamental Rights, 2007/C303/02, me-7 muxlis 
ganmarteba _ piradi da ojaxuri cxovrebis pativiscema, 4, 52-e muxlis ganmarteba 
_ uflebebisa da principebis interpretireba da samoqmedo sfero, 17, ix.: [http://
eur-lex.europa.eu/]. aqve gasaTvaliswinebelia evrokavSiris qartiis 52-e muxlis me-3 
punqtis debuleba, romlis Tanaxmad: „Tu qartia Seicavs uflebebs, romlebic Se
esabameba adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciiT garan-
tirebul uflebebs, am uflebebis mniSvneloba da samoqmedo sfero iqneba igive, 
rac dadgenilia xsenebuli konvenciiT. es debuleba xels ar uSlis kavSiris samar-
TliT ufro farTo dacvis miniWebas.“

76	 ix.: sqolio 75, supra; ix. aseve: folkeri da markus Seke da eiferti (Volker und Markus 
Schecke and Eifert), C-92/09, 2010 wlis 9 noemberi, 52-e punqti.

77	 „am qartiiT aRiarebuli uflebebiTa da TavisuflebebiT sargeblobis nebismieri 
SezRudva dadgenili unda iyos kanoniT da pativs unda miagebdes am uflebebisa da 
Tavisuflebebis arss. proporciulobis principis gaTvaliswinebiT, SezRudvebis 
daweseba SeiZleba mxolod im SemTxvevaSi, Tu isini aucilebelia da realurad pa-
suxobs kavSiris mier aRiarebuli zogadi interesis miznebs an sxvaTa uflebebisa 
da Tavisuflebebis dacvis saWiroebas.“

78	 ix.: folkeri da markus Seke da eiferti (Volker und Markus Schecke and Eifert), C-92/09, 
2010 wlis 9 noemberi, 50-e, 65-e punqtebi; Svarci (Schwarz), C-291/12, 2013 wlis 17 
oqtomberi, 33-e-34-e punqtebi; cifruli uflebebi, irlandia da saitlingeri da 
sxvebi (Digital Rights Ireland and Seitlinger and Others), C-293/12, 2014 wlis 8 aprili, 38-e 
punqti; ix. aseve: P. Hustinx, 16; J. Kokott, Ch. Sobotta, 224.

79	 Explanations Relating to the Charter of Fundamental Rights, 2007/C303/02, me-7 muxlis 
ganmarteba _ piradi da ojaxuri cxovrebis pativiscema, 4; Commentary of the Charter 
of Fundamental Rights of the European Union, 78.

80	 ix.: Ibid., 78-83.
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direqtivas, evropis sabWos 108-e konvencias da, rac gansakuTrebiT ni-
Sandoblivia, evropuli konvenciis me-8 muxlsa da Sesabamis sasamarT-
lo praqtikas.81 es kidev erTxel mowmobs, erTi mxriv, Sesabamisobas 
evrokavSirisa da evropis sabWos samarTlebriv tradiciebs Soris da, 
meore mxriv, mWidro kavSirs piradi cxovrebisa da personaluri mona-
cemebis koncefciebs Soris. miuxedavad am mWidro kavSirisa da urT-
ierTmimarTebisa, swored qartiis me-8 muxlis damsaxurebaa person-
aluri monacemebis dacvis damoukidebel uflebad aRiareba da misi 
avtonomiuri rolis ganmtkiceba saerTaSoriso doneze.      

personaluri monacemebis dacvis yvelas uflebad aRiarebasTan 
erTad, me-8 muxli ganamtkicebs personalur monacemTa dacvis regu-
laciis ZiriTad mimarTulebebs: damuSavebis principebsa da safuZv-
lebs, monacemTa subieqtis uflebebs da damoukidebeli sazedamxed-
velo meqanizmis arsebobis aucileblobas (me-8 muxlis me-2 da me-3 
punqtebi82). es aris personalur monacemTa dacvis sistemis ZiriTadi 
moTxovnebi, romelTa Sesruleba xdeba 95/46/EC direqtivis ufro de-
taluri debulebebis Sesabamisad.83 amasTan, SesaZlebelia, ufro far-
Tod ganmartos evrokavSiris marTlmsajulebis sasamarTlom.84    

rac Seexeba me-8 muxliT dacul sferoSi Carevas, personaluri mo-
nacemebis dacvis ufleba ar aris absoluturi xasiaTis85 da misi Sez-
Rudvis safuZvlebi gaTvaliswinebulia qartiis 52-e muxlis pirveli 
punqtiT, me-7 muxlis msgavsad.86 magram me-7 muxlisagan gansxvavebiT, 
personaluri monacemebis damuSaveba me-8 muxlis formatSi ar aris Ca-
reva, aramed me-8 muxliT gansazRvruli personalur monacemTa dacvis 
moTxovnebis darRveva dakvalificirdeba SezRudvad, dacul sferoSi 
Carevad. sagulisxmoa, rom am pozicias afiqsirebs evrokavSiris per-
sonalur monacemTa dacvis zedamxedveli, piter hastinqsi, rac srul 
SesabamisobaSia Tavad qartiis formulirebebTan.87 miuxedavad amisa, 
evrokavSiris marTlmsajulebis sasamarTlo ganmartebis gansxvavebul 
midgomas gvTavazobs.

81	 Explanations Relating to the Charter of Fundamental Rights, 2007/C303/02, me-8 muxlis 
ganmarteba _ personaluri monacemebis dacva, 4; Commentary of the Charter of Fundamen-
tal Rights of the European Union, 90-91.

82	 ix.: sqolio 8, supra.
83	 gugli espaneTi da gugli (Google Spain and Google), C-131/12, 2014 wlis 13 maisi, 69-e 

punqti.
84	 P. Hustinx, 18.
85	 folkeri da markus Seke da eiferti (Volker und Markus Schecke and Eifert), C-92/09, 2010 

wlis 9 noemberi, 48-e punqti.
86	 ix.: sqolio 78, supra.
87	 P. Hustinx, 17-18; ix. aseve: J. Kokott, Ch. Sobotta, 226.
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qartiis me-7 da me-8 muxlebis urTierTmimarTebis TvalsazrisiT, 
evrokavSiris marTlmsajulebis sasamarTlo aRiarebs maT Soris 
mWidro kavSirs.88 sasamarTlo am uflebebs dacvis erTiani sistemis 
zogad (piradi cxovrebis pativiscema) da specialur (personaluri mo-
nacemebis dacva) komponentebad ganixilavs89 da personaluri monace-
mebis damuSavebas, rogorc dacul sferoSi Carevas _ erTdroulad 
orive uflebis WrilSi aanalizebs.90 magram sakiTxavia, CarevaSi ras 
gulisxmobs sasamarTlo _ personaluri monacemebis nebismier da-
muSavebas, Tu mxolod im damuSavebas, romelic me-8 muxlis moTxovnebs 
ar akmayofilebs? evrokavSiris marTlmsajulebis sasamarTlo praqti-
kaze dayrdnobiT da avtoritetuli mecnierebis Sefasebebis gaTval-
iswinebiT, yalibdeba tendencia, romlis Tanaxmad, personaluri mona-
cemebis nebismieri damuSaveba ganixileba Carevad qartiis me-7 muxlis 
miznebidan gamomdinare da personaluri monacemebis dacvis ufleba 
isev piradi cxovrebis pativiscemis qolgis qveS ganixileba.91 amas mow-
mobs Tundac sasamarTlos mier qartiis me-7 da me-8 muxlebis WrilSi 
xSirad gamoyenebuli formulireba: „piradi cxovrebis pativiscemis 
uflebis dacva personaluri monacemebis damuSavebasTan mimarTebiT“.92 

amrigad, marTalia, qartia damoukidebel uflebebad aRiarebs pi-
radi cxovrebis pativiscemasa da personaluri monacemebis dacvas, 
rac, Tavis mxriv, mniSvnelovani samarTlebrivi ganviTarebaa, magram 
aseve mniSvnelovania am midgomis Sesabamisi sasamarTlo praqtikiT gan-
mtkiceba. am mxriv, gansakuTrebiT, aRsaniSnavia evrokavSiris marTlm-
sajulebis sasamarTlos roli imis gaTvaliswinebiT, rom adamianis 
uflebaTa evropul sasamarTlos kompetencia SezRuduli aqvs evro-
puli konvenciis me-8 muxlis samoqmedo sferoTi. qartiis me-8 muxlis 
mimarT arsebuli gonivruli molodini gulisxmobs personalur mo-
nacemTa dacvis regulirebis Semdgom ganviTarebas, daxvewas. winaaRm-
deg SemTxvevaSi, azrs dakargavs personaluri monacemebis dacvisaTvis 

88	 folkeri da markus Seke da eiferti (Volker und Markus Schecke and Eifert), C-92/09, 2010 
wlis 9 noemberi, 47-e punqti.

89	 Ibid., 77-e punqti.
90	 Ibid., 58-e, me-60, 64-e punqtebi; Svarci (Schwarz), C-291/12, 2013 wlis 17 oqtomberi, 

25-e, 30-e punqtebi; cifruli uflebebi, irlandia da saitlingeri da sxvebi (Digital 
Rights Ireland and Seitlinger and Others), C-293/12, 2014 wlis 8 aprili, 32-e-34-e pun-
qtebi.

91	 ix.: P. Hustinx, 20-24; ix. aseve: sqolio 90, supra.
92	 folkeri da markus Seke da eiferti (Volker und Markus Schecke and Eifert), C-92/09, 2010 

wlis 9 noemberi, 52-e punqti; Svarci (Schwarz), C-291/12, 2013 wlis 17 oqtomberi, 
26-e punqti; cifruli uflebebi, irlandia da saitlingeri da sxvebi (Digital Rights 
Ireland and Seitlinger and Others), C-293/12, 2014 wlis 8 aprili, 32-e punqti.
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damoukidebeli uflebis statusis miniWeba, gansakuTrebiT monacem-
Ta avtomaturi damuSavebis Tanamedrove riskebisa da individis av-
tonomiisa da Tavisufali ganviTarebis Rirebulebebis pativiscemis 
gaTvaliswinebiT.

4. daskvna 

personaluri monacemebi nebismieri individis yoveldRiuri cxovrebis 
aucilebeli komponentia, gansakuTrebiT globalizaciisa da teqnolo-
giuri ganviTarebis pirobebSi. personaluri monacemebis dacva aqtua-
luria rogorc individis piradi, intimuri sivrcis konteqstSi, ise 
gare samyarosTan, sxva adamianebTan urTierTobaSi. Tanamedrove in-
formaciul samyaroSi, monacemebis martivad moZiebisa da maTi boro-
tad gamoyenebis mometebuli riskebis gaTvaliswinebiT, aucilebelia, 
nebismier pirs hqondes SesaZlebloba, gankargos da gaakontrolos sa-
kuTari informaciis damuSavebis farglebi. Sesabamisad, gansakuTrebu-
li yuradReba eqceva personaluri monacemebis dacvis samarTlebrivi 
regulirebis arsebobas. 

am mxriv saqarTvelos ganviTarebis jer kidev xangrZlivi gza aqvs 
gasavleli. marTalia, saqarTvelos 1995 wlis konstituciis me-20 mux-
li uzrunvelyofs piradi cxovrebis xelSeuxeblobis dacvas,93 magram 
„personalur monacemTa dacvis Sesaxeb“ saqarTvelos kanoni miRebul 
iqna mxolod 2011 wels da ZalaSi Sevida 2012 wels, xolo personalur 
monacemTa dacvis inspeqtori, rogorc sazedamxedvelo instituti, 
dainiSna 2013 wels.94 aqve niSandoblivia, rom kanonis miRebamde per-
sonaluri monacemebis dacvis sakiTxs awesrigebda saqarTvelos zog-
adi administraciuli kodeqsi, magram   personalur monacems ganmar-
tavda rogorc sajaro informacias, romelic piris identificirebis 
SesaZleblobas iZleoda.95 am monacemebis pirad saidumloebad miCnevis 

93	 muxli 20.1: „yoveli adamianis piradi cxovreba, piradi saqmianobis adgili, pi-
radi Canaweri, mimowera, saubari satelefono da sxva saxis teqnikuri saSualebiT, 
agreTve teqnikuri saSualebebiT miRebuli Setyobinebani xelSeuxebelia. am ufle-
bebis SezRudva daiSveba sasamarTlos gadawyvetilebiT an mis gareSec, kanoniT 
gaTvaliswinebuli gadaudebeli aucileblobisas.“ ix. aseve: l. izoria, k. korke-
lia, k. kublaSvili, g. xubua, saqarTvelos konstituciis komentarebi, adamianis 
ZiriTadi uflebani da Tavisuflebani, Tb., 2005 w., gv. 70-73, 125-128; e. gociriZe, 
muxli 16, i. kobaxiZe, muxli 20, b. qanTaria, muxli 41, ix.: p. turava (red.), saqarT-
velos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. adamianis 
ZiriTadi uflebani da Tavisuflebani, Tb., 2013 w., ix.: [http://constcentre.ge/].

94	 ix.: [http://personaldata.ge/].
95	 saqarTvelos zogadi administraciuli kodeqsi, konsolidirebuli versia 
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sakiTxs wyvetda Tavad monacemTa subieqti, garda kanoniT gaTval-
iswinebuli SemTxvevebisa.96 

amrigad, saqarTveloSi personaluri monacemebis dacvis reJimis 
ganviTarebis uaxlesi istoriisa da samecniero literaturis simwiris, 
aseve sakiTxis aqtualobis fonze gansakuTrebul mniSvnelobas iZens, 
erTi mxriv, personaluri monacemebis dacvisa da piradi cxovrebis 
xelSeuxeblobis Sesaxeb evropis sabWosa da evrokavSiris mareguli-
rebeli dokumentebis da Sesabamisi sasamarTlo praqtikis midgomebis 
analizi da, meore mxriv, saerTaSoriso doneze am kuTxiT mimdinare 
diskusiaSi CarTva. 

calsaxaa, rom personaluri monacemebis dacvisa da piradi 
cxovrebis xelSeuxeblobis koncefciebs Soris arsebobs mWidro ka-
vSiri da xSirad xdeba maTi samoqmedo sferoebis gadafarva, ufro 
xSirad, piradi cxovrebis xelSeuxeblobasTan mimarTebiT, magram isini 
ar arian identuri cnebebi _ TiToeuli koncefcia xasiaTdeba Tavise-
burebiT.97 maTi damoukidebel uflebebad aRiareba aris evropuli sa-
konstitucio istoriisTvis saTanado pativis migeba da mniSvnelovani 
politikuri da samarTlebrivi ganacxadi,98 romelic aucileblad unda 
gamyardes Sesabamisi sasamarTlo praqtikiT, gansakuTrebiT, evropul 
konvenciaze evrokavSiris mierTebis procesis gaTvaliswinebiT.99 

amgvarad, saqarTvelosTvis, rogorc evropis sabWos wevri sax-
elmwifosaTvis, romelzec vrceldeba adamianis uflebaTa evropuli 
sasamarTlos iurisdiqcia, gansakuTrebul mniSvnelobas iZens per-
sonaluri monacemebis dacvis samarTlebrivi regulirebis drouli 
ganviTareba, evropuli standartebis gaTvaliswinebiT, da aseve, per-
sonaluri monacemebisa da piradi cxovrebis xelSeuxeblobis koncef-
ciebs Soris urTierTmimarTebasTan dakavSirebiT evropaSi mimdinare 
dialogSi CarTva da Tanamedrove midgomebis analizis Sedegad gakeTe-
buli daskvnebis praqtikaSi gamoyeneba.

(02.03.2012-25.052012), 27(T)-e muxli, ix.: [https://matsne.gov.ge/].
96	 271-e muxli.
97	 J. Kokott, Ch. Sobotta, 222.
98	 P. De Hert, S. Gutwirth, 10, 42.
99	 ix.: [http://echr.coe.int/].
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samxedro okupaciis dros

saba fifia

1. Sesavali

sakuTrebis dacvam adamianis uflebis statusi miiRo XX saukunis meo-
re naxevridan adamianis uflebaTa dacvis saerTaSoriso dokumenteb-
Si asaxvis Sedegad. sakuTrebis uflebam gansakuTrebuli mniSvneloba 
SeiZina rogorc individis Tavisuflebisa da ekonomikuri avtonomiis 
nawilma da, zogadad, pirovnebis Tavisufali ganviTarebis erT-erTma 
ZiriTadma elementma.1 amasTanave, XX saukunis Sua periodamde gacile-
biT adre kerZo sakuTreba saerTaSoriso samarTlis dacvis obieqti 
iyo. es dacva gansakuTrebulad warmoCnda samxedro moqmedebebisas da 
mis Semdgom periodSi teritoriis okupaciisas sakuTrebis uflebis 
specialuri garantiebis SemoRebiT.

Zvelad, saerTaSoriso samarTlis CveulebiTi normebis mixedviT, 
meomar mxares SeeZlo mTeli kerZo sakuTrebis CamorTmeva, rasac ki 
okupirebul teritoriaze naxavda. sakuTrebis uflebis xelSeuxe-
blobis amJamindeli koncefcia ki saxelmwifoTa praqtikis nawili ukve 
XIX saukunis dasawyisidan gaxda.2 maSin, rodesac okupirebul terito-
riebze sakuTrebis uflebis SezRudvis blanketurma akrZalvam damkvi-
drebuli praqtikis saxe miRo, kvlavac sadavod rCeboda sakiTxi, Tu 
ra SemTxvevebSi SeeZlo okupant Zalas, gamonaklisis saxiT, kerZo sa-
kuTrebis CamorTmeva.3 okupanti Zalis mier sakuTrebis uflebis Sez-
Rudvis uflebamosilebasTan dakavSirebiT Tanamedrove saerTaSoriso 
samarTali icnobs or ZiriTad princips: a) okupants ar SeuZlia saku-
Tari gamdidrebis mizniT kerZo sakuTrebis CamorTmeva; da b) okupanti 
Zalis mier sakuTrebis uflebis nebismier SezRudvas unda mosdevdes 
adekvaturi kompensireba.4

1	 L.G. Loucaides, The Protection of the Rights to Property in Occupied Territories, International and 
Compara.ive Law Quarterly, 53, 2004, 677.

2	 G. Glahn, The Occupation of Enemy Territory, A Commentary on the Law and Practice of Belligerent 
Occupation, Minneapolis, 1957, 185.

3	 ix. mag.: The Laws of War on Land. Oxford, 9 September, 1880 (Oxford Manual) art. 54; Project 
of an International Declaration concerning the Laws and Customs of War. Brussels, 27 August 1874 
(Brussels Declaration) art. 6; Instructions for the Government of Armies of the United States in the 
Field (Lieber Code). 24 April 1863. arts. 37-38.

4 	 P.C. Jessup, A Belligerent Occupant’s Power over Property, The American Journal of International 
Law, 38, 1944, 458.
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winamdebare statiaSi ganxilulia saerTaSorisosamarTlebrivi 
normebi, romlebic awesrigebs okupirebul teritoriaze sakuTrebis 
uflebis dacvis garantiebs; aseve ganxilulia im uflebamosilebis 
farglebi, rac okupant Zalas aqvs okupirebul teritoriaze mcxovre-
bi mosaxleobis qonebasTan mopyrobis kuTxiT, dabolos, gaanalizebu-
lia adamianis uflebaTa evropuli sasamarTlos praqtika okupirebul 
teritoriaze konvenciiT daculi sakuTrebis uflebis gavrcelebas-
Tan mimarTebiT.

2. samxedro okupaciisas sakuTrebis uflebis maregulirebeli 
saerTaSorisosamarTlebrivi baza

2.1.  haagis samarTlis winare periodi

XIX saukunis bolosaken omis samarTalSi ukve ganmtkicebuli iyo 
principi, rom SeuiaraRebeli moqalaqis pirovneba, sakuTreba da 
Rirseba, samxedro aucileblobis gaTvaliswinebiT, SeZlebisdagvarad 
unda yofiliyo daculi.5 es imxanad ukve erTgvari tendencia iyo, ra-
sac yvela meomari mxare iziarebda mowinaaRmdege mxaris samoqalaqo 
mosaxleobis pirovnul da qonebriv uflebebTan mimarTebiT rogorc 
okupirebul, ise araokupirebul teritoriebze.6 aRniSnuli princi-
pi Sesabamisad aisaxa liberis kodeqsSic.7 am principis realizebis 
sirTule  „samxedro aucileblobis“ gaTvaliswinebaa. garda zemoT 
dasaxelebuli debulebisa, liberis kodeqsSi kidev Svidi sxva muxli 
exeba pirovnuli da qonebrivi uflebebis dacvas. am rva muxlidan 
oTxi uSualod pirovnul uflebebs exeba, sami pirovnulsa da qone-
brivs erTdroulad, mxolod erTi muxlia, romelic eqskluziurad 
sakuTrebis uflebas exeba. pirovnuli uflebebis konteqstSi kod-
eqsi ar iTvaliswinebs samxedro aucileblobis gamo maTi SezRud-
vis SesaZleblobas okupirebul teritoriebze. sakuTrebis uflebis 
Sesaxeb dokumenti adgens, rom samxedro okupaciis dros mSvidobi-
ani moqalaqeebis sakuTrebis ufleba xelSeuxebelia da dauSvebelia 
sakuTrebis raime saxiT ganadgureba, gaZarcva, mitaceba an aoxreba, 
Tumca kerZo sakuTreba SeiZleba CamorTmeul iqnes mesakuTris mier 
Cadenili danaSaulis sasjelis saxiT, an gadasaxadis, iZulebiTi sesx-

5 	 United States War Department, General Orders Affecting the Volunteer Force, Washington 1863, 
1864, 64-68.

6 	 ix., mag., E. Hall, A Treatise on International Law, Oxford, 1904, 441-442.
7 	 Lieber Code, ix. me-3 sqolio, section I.
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is, samxedro miznebisaTvis rekviziciis  formiT, an saokupacio jaris 
kerZo sakuTrebaSi ganTavsebis mizniT.8

im periodis mecnierebi metwilad iziarebdnen liberis pozicias 
imis Sesaxeb, rom okupanti Zalis mier kerZo sakuTrebis CamorTmeva 
ar unda moxdes, garda gamonaklisi SemTxvevebisa, rogoradac saxel-
deboda: rekvizicia, kontribucia, gadasaxadebi, jarimebi, kerZo sa-
kuTrebaSi arsebuli satransporto da sakomunikacio saSualebebis, 
aseve iaraRisa da sabrZolo masalis CamorTmeva.9 zogierTi mecnieris 
mosazrebiT, imdroindeli saerTaSoriso samarTali araorazrovnad 
aRiarebda okupaciis dros kerZo sakuTrebis absolutur xelSeuxe-
blobas, radgan sakuTrebis ufleba bunebiT xelSeuxebeli uflebaa da 
oms, rogorc faqtobriv mocemulobas, misi am xasiaTis Secvla ar SeeZ-
lo. am mosazrebis momxreebi aseve asabuTebdnen, rom kerZo sakuTrebis 
xelyofa gaumarTlebelia, radgan kerZo pirebi omze pasuxismgebeli 
arian ara individualurad, aramed koleqtiurad, rogorc sakuTari 
saxelmwifos moqalaqeebi da, Sesabamisad, maTTvis zianis miyenebac 
mxolod koleqtiurad unda moxdes da ara individualurad;10 meore 
mxriv, zogierTi mecnieri miiCnevda, rom okupaciis dros okupanti 
Zalis mxridan kerZo sakuTrebis dacva am ukanasknelis mxridan keTil-
Sobilebis gamoxatulebaa, imdenad, ramdenadac mas kerZo sakuTrebis 
CamorTmevis ufleba aqvs rekviziciis, kontribuciis, gadasaxadebis, 
jarimebisa Tu sxva misTvis sasurveli formiT.11

okupaciis dros sakuTrebis uflebis dacva aseve aisaxa briuselis 
deklaraciaSic, romlis proeqtze muSaobisasac principi _ jarebma pa-
tivi unda scen okupirebul qveyanaSi kerZo sakuTrebas da arasodes 
gaanadguron sakuTreba gadaudebeli saWiroebis gareSe _ mTavar qva-
kuTxedad iqca.12 briuselis deklaraciis kritikosebi, liberis kodeq-
sis msgavsad, imeorebdnen imave pozicias, rom okupanti Zala ar iZens 
aranair uflebas okupirebul teritoriaze arsebul kerZo sakuTre-
baze, Tumca, samxedro aucileblobidan gamomdinare, mas SeuZlia ker-
Zo sakuTrebis CamorTmeva, dayadaReba da ganadgurebac ki.13 zogierTi 
mkvlevari miiCnevs, rom amgvari gadaudebeli aucileblobis RonisZie-
bebi unda Sefasdes uSualod omis mimdinareobisas arsebuli garemoe-

8 	 D.A. Graber, The Development of the Law of Belligerent Occupation 1864-1914 A Historical Survey, 
New York, 1949, 193.

9 	 iqve, 196.
10 	 P. Fiore, Nouveau Droit International Public, Paris, 1869, 302-304.
11 	 H.W. Halleck, International Law, London, 1861, 456-466.
12 	Bsussels Declaration, ix. me-3 sqolio, section I – on Military Authority over Hostile Territory.
13	 T. Funck, B.A. Sorel, Precis du Droit des Gens, Paris, 1877, 282-283.
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bebis mxedvelobaSi miRebiT da ara mis Semdgom periodSi.14

liberis kodeqsis msgavsad, oqsfordis samxedro saxelmZRvaneloc15 
awesrigebs okupaciisas sakuTrebis uflebis dacvas. saxelmZRvanelos 
54-e muxli acxadebs, rom individualuri Tu koleqtiuri kerZo sa-
kuTreba daculi unda iyos da dauSvebelia misi konfiskacia, Tumca 
am zogadi wesidan gamonakliss exeba Semdgomi muxlebi, romlebSic 
CamoTvlilia kerZo sakuTrebaSi arsebuli satransporto da sakomu-
nikacio saSualebebi, iaraRi da sabrZolo masalebi, rogorc konfiska-
cias daqvemdebarebuli qoneba, aseve sakiTxi exeba okupanti Zalis mier 
rekviziciisa da kontribuciis dakisrebis uflebasac.16 

XIX saukunis miwuruls ukve aSkarad iyo Camoyalibebuli principi, 
rom okupaciis dros sakuTrebis ufleba daculia, garda samxedro 
aucileblobiT gamowveuli saWiroebisa, amavdroulad ukve viTarde-
boda mosazreba, rom aseTi saWiroebisas sakuTrebis uflebis SezRud-
va unda yofiliyo proporciuli im upiratesobisa, rasac saokupacio 
jari amgvari SezRudviT miiRebda.17

2.2. haagis samarTali

haagis regulaciebi xmeleTze omis kanonebisa da Cveulebebis dacvis 
konvenciis ganuyofeli nawilia.18 regulaciebis mesame seqcia Seicavs 
TxuTmet muxls, romlebic exeba mowinaaRmdegis teritoriis samx-
edro okupacias.19 am  debulebebis mTavari qvakuTxedia 43-e muxli, 
romelic avaldebulebs okupant Zalas, rom mis xelT arsebuli yvela-
nairi saSualebiT maqsimalurad uzrunvelyos okupirebul terito-
riaze sajaro wesrigisa da usafrTxoebis dacva; aseve okupanti mxare 
valdebulia, dakavebul teritoriaze moqmed kanonmdeblobas pativi 
sces, Tu es absoluturad gamoricxuli ar aris samxedro Tvalsaz-
risiT.20 rac Seexeba okupirebul teritoriaze sakuTrebis uflebas, 

14	 J.T. Gathii, War Commerce and International Law, Oxford, 2010, 46.
15	 Oxford Manual, ix. me-3 sqolio.
16	 iqve, art. 54 et. al. 
17	 ix. me-8 sqolio, 206.
18	 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations con-

cerning the Laws and Customs of War on Land. The Hague, 18 October 1907 (Hague Regulations). 
aRniSnuli konvencia pirvelad miRebul iqna 1899 wlis haagis saerTaSoriso samS-
vidobo konferenciaze, xolo SemdgomSi meore samSvidobo konferenciaze umniS-
vnelod modificrda 1907 wels.

19	 Hague Regulations, iqve, art. 42-56.
20	 43-e muxliis dedani inglisur enaze ase ikiTxeba: The authority of the legitimate power 

having in fact passed into the hands of the occupant, the latter shall take all the measures in his power 
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haagis regulaciebi erTmaneTisagan ganasxvavebs sajaro da kerZo sa-
kuTrebas. pirvelTan dakavSirebiT, regulaciebis debulebebi nebas 
rTavs okupants, Tavisuflad isargeblos sajaro sakuTrebiT rogorc 
uzufruqtuarma ise, rom masze sakuTrebis ufleba ar miiRos,21 xolo 
kerZo sakuTrebis mopyrobasTan dakavSirebiT, Sesabamisi muxlebi 
avaldebulebs okupant Zalas sakuTrebis uflebis dacvas. am uflebiT 
dacul sferoSi Careva kontribuciis, rekviziciis Tu yadaRis for-
miT mxolod da mxolod daSvebulia Sesabamisi winapirobebis arsebo-
bis SemTxvevaSi da amisaTvis dadgenili proceduris sruli dacviT. 
amasTanave, mowinaaRmdege mxaris kerZo sakuTrebis konfiskacia, is-
eve rogorc mitaceba kanongareSedaa gamocxadebuli.22 aRsaniSnavia, 
rom haagis regulaciebis mixedviT, religiuri, saqvelmoqmedo, sagan-
manaTleblo, samxatvro da samecniero organizaciebis qoneba, Tundac 
saxelmwifo sakuTrebaSi arsebuli, okupaciis miznebisaTvis kerZo sa-
kuTrebad ganixileba.23 haagis regulaciebis mesame seqcia XIX saukunis 
miwuruls mecnierebis mier ganviTarebuli omisa da ekonomikis urT-
ierTmimarTebis ideis gamoZaxilia, romlis mixedviTac omi mimarTuli 
iyo mxolod suveren saxelmwifosa da misi armiis winaaRmdeg da ara 
kerZo pirebisa da moqalaqeebisadmi.24 garda amisa, am periodisaTvis 
ukve naTlad iyo Camoyalibebuli gansxvaveba dapyrobasa da okupacias 
Soris: Tuki adre teritoriis yvelanairi dakaveba dapyrobad miiCneo-
da, rac dampyrobels aZlevda uflebas, dakavebul teritorias, masze 
mcxovreb mosaxleobasa da maT sakuTrebas mopyroboda rogorc sa-
kuTars, okupacia ganixileboda omis erT-erT fazad, romlis drosac 
okupanti Zala ar iRebda aranair mudmiv uflebas dakavebul terito-
riaze, aramed gvevlineba rogorc am teritoriis droebiTi adminis-
tratori.25 Sesabamisad, okupirebul teritoriaze moqmedi kanonebis 
dacvac ukve okupanti mxaris samarTlebrivi valdebuleba gaxda da am 
teritoriaze mcxovrebi mosaxleobis sakuTrebis uflebac xelSeuxe-
blad gamocxadda,26 radgan okupaciis dros moqmedi samarTlebrivi 
reJimis mTavari arsi aris sajaro wesrigis SenarCuneba da cxovrebis 

to restore, and ensure, as far as possible, public order and safety, while respecting, unless absolutely 
prevented, the laws in force in the country.

21	 Hague Regulations, ix. me-18 sqolio, art. 42-56.
22	 Hague Regulations, iqve, art. 46-51, 56.
23	 J. Robinson, Transfer of Property in Enemy Occupied Territory, The American Journal of Interna-

tional Law, 39, 1945, 217.
24	 E.H. Feilchenfeld, International Economic Law of Belligerent Occupation, Washington, 1942, 12.
25	 ix. me-8 sqolio, Tavi II.
26	 E. Borchard, The Treatment of Enemy Property, The Georgtown Law Journal, 34, 1946, 403.
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Cveulebrivi ritmis gangrZobiToba,27 raTa teritoriis administri-
rebis cvlileba uaryofiTad ar aisaxos samoqalaqo mosaxleobaze da 
maT uflebebze, maT Soris sakuTrebis uflebaze. 

haagis regulaciebis ZiriTadi principebia okupirebul teritori-
aze mcxovrebi mosaxleobisa da devnili suverenis interesebis dacva. 
sakuTrebis uflebis uzrunvelyofa ki pirveli principis nawilad iTv-
leba.28 rogorc aRiniSna, haagis regulaciebi mainc uSvebs gamonakliss, 
Tu ra SemTxvevaSi SeuZlia okupant Zalas, Caerios kerZo sakuTrebis 
uflebiT dacul sferoSi. TiToeuli es SemTxveva detalurad aris 
ganxiluli am statiis momdevno TavSi. zogadad ki, okupants okupire-
buli teritoriis ekonomikur cxovrebaSi Careva mxolod ramdenime 
mizeziT SeuZlia gaamarTlos: a) daikmayofilos Tavisi samxedro da 
usafrTxoebis saWiroebebi; b) aanazRauros samxedro okupaciasTan da-
kavSirebuli xarjebi da g) daicvas okupirebuli teritoriebis mkvid-
ri mosaxleobis interesebi da keTildReoba.29

pirveli msoflio omis dros okupirebul teritoriebze sa-
kuTrebis uflebis dacva met-naklebad jdeboda haagis regulaciebis 
CarCoSi,30 Tumca meore msoflio omis dros germaniis jarebis praq-
tika umetesad uxeSad arRvevda haagis regulaciebiT gansazRvrul 
sakuTrebis uflebis dacvis farglebs. niurnbergis tribunalis 
dros gansasjelebis mTavari argumenti iyo, rom haagis regulaciebi 
moZvelebuli iyo gamosayeneblad, miT umetes, sayovelTao omianobis 
periodSi. brladebulebis es argumenti tribunalma ar gaiziara da 
haagis samarTali saerTaSoriso CveulebiTi samarTlis nawilad miiC-
nia, rac vrceldeboda okupirebul teritoriebze.31

meore msoflio omis Semdgom saerTaSoriso sazogadoebis mcde-
loba, rom SeevsoT da ganevrcoT haagis samarTali, 1949 wlis omis 
msxverplTa dacvis Sesaxeb Jenevis oTxi konvenciis miRebiT dasrul-
da. maTgan omis dros samoqalaqo mosaxleobis dacvis Sesaxeb Jenevis 
(meoTxe) konvencia gansakuTrebul yuradRebas uTmobs okupirebul 
teritoriebze mcxovrebi mSvidobiani mosaxleobis uflebebis dac-
vas.32 vinaidan konvenciis debulebebi farTod awesrigebs ucxoelTa 

27 	 E.D. Bradandere, Post-Conflict Administrations in International Law: International Territorial Ad-
ministration, Transitional Authority and Foreign Occupation in Theory and Practice, Leiden, Boston, 
2009, 119-121.

28	 N. Ando, Surrender Occupation and Private Property in International Law, Oxford, 1991, 36.
29 	 E. Playfair (ed.), International Law and the Administration of Occupied Territories, Oxford, 1992, 422.
30	 ix. 24-e sqolio, 22.
31 	 Trial of the Major War Criminals before the International Criminal Tribunal (Nuremberg, 1947-1949). 

Vol 1, 227. 
32	 Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August 
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okupaciis reJimis qveS mcxovrebi moqalaqeebis pirovnul uflebebs, 
maTi sakuTrebis uflebis dacvis farglebi haagis CarCos ar gascde-
nia. imaves mtkiceba SeiZleba Jenevis konvenciebis 1977 wlis pirvel 
damatebiT oqmzec, romelic aseve vrceldeba okupirebul terito-
riebze.33 aqedan gamomdinare, haagis regulaciebis mesame seqciis de-
bulebebi dResdReobiTac rCeba saerTaSoriso samarTlis erTaderT 
moqmed wyarod, romelic awesrigebs okupirebul teritoriaze sa-
kuTrebis uflebis samarTlebriv aspeqtebs da, miuxedavad im faqtisa, 
rom konvencia miRebulia saukuneze meti xnis win, is dResac srulad 
vrceldeba msoflioSi arsebul yvela okupirebul teritoriaze.

3. okupanti mxaris mier kerZo sakuTrebis mopyrobasTan dakavSirebuli 
uflebamosilebis farglebi 

okupirebul teritoriaze kerZo sakuTrebis SezRudvisas okupant Za-
las aqvs sakmaod farTo uflebamosileba, romelsac iRebs im faqtis 
gamo, rom igi droebiT adgilobrivi mmarTvelis rolSi anacvlebs 
legitimur suverens. haagis regulaciebis 43-e muxlis mixedviT, mas 
evaleba adgilobrivi kanonmdeblobis pativiscema, Tu es absolutu-
rad gamoricxuli ar aris. adgilobriv kanonmdeblobaSi ki igulisx-
meba dakavebul teritoriaze okupaciamde moqmedi samoqalaqo da sisx-
lis samarTlis kanonmdebloba, romelic awesrigebs am teritoriaze 
mcxovrebi mosaxleobis yoveldRiur urTierTobas. rogorc wesi, ume-
tesi qveynis kanonmdebloba iTvaliswinebs sakuTrebis uflebis Sez-
Rudvis SesaZleblobas saxelmwifos mxridan konkretul garemoebebSi. 
ZiriTadad, kerZo piris sakuTrebis CamorTmevisas saxelmwifos ekis-
reba kompensaciis valdebuleba, magram, Tu okupirebul teritoriaze 
moqmedi kanonmdebloba aseT detalebs ar awesrigebs, maSin okupant 
Zalas eZleva uflebamosileba, Tavad moaxdinos amgvari urTierTo-
bebis regulireba.34

kerZo sakuTrebisadmi mopyroba okupant Zalas ramdenime gziT 
SeuZlia, rogorc es haagis regulaciebSia mocemuli: zogierTi maT-
gani srulad akrZalulia, zogierTi ki daSvebuli konkretul garemoe-
bebSi.35 mizanSewonilia TiToeuli maTganis ganxilva.

1949 (Fourth Geneva Convention) Section III – Occupied Territories.
33	 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 

victims of International Armed Conflicts (Protocol I), 8 June 1977. Art. 1(4).
34	 ix. me-4 sqolio, 460.
35 	 Y. Dinstein, The International Law of Belligerent Occupation, Cambridge, 2009, 226.
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3.1. ganadgureba

qonebis ganadgurebiT  calsaxaa, rom okupanti Zala ki ar iRebs qone-
bas sakuTrebaSi, aramed kerZo piri kargavs sakuTrebas. ganadgureba 
SeiZleba kanonierad moxdes samxedro moqmedebis warmarTvisas, mag., 
rodesac kerZo sakuTreba okupirebul teritoriaze mdebareobs, mas 
okupanti mxaris mowinaaRmdegeebi akontroleben da, Sesabamisad, samx-
edro samiznea.36 kerZo sakuTrebis ganadgureba okupirebul teritori-
aze SeiZleba mxolod samxedro miznebiT gamarTldes.37 amavdroulad, 
okupant Zalas mainc aqvs valdebuleba, daicvas xelovnebis nimuSebi, 
istoriuli monumentebi an artefaqtebi, romlebic am kerZo sakuTre-
baSi inaxeba. Tu kerZo sakuTreba brZolis xazze aRmoCndeba da gamoiy-
eneba samxedro obieqtad, misi ganadgurebis SemTxvevaSi naklebad sa-
varaudoa, rom mesakuTres zarali aunazRaurdes.

okupirebul teritoriaze kerZo sakuTrebis ganadgureba ganpiro-
bebuli unda iyos mxolod ukiduresi samxedro saWiroebiT, romlis 
mtkicebis tvirTi okupant mxares ekisreba. marTlmsajulebis saer-
TaSoriso sasamarTlom kedlis sakonsultacio daskvnaSi miiCnia, rom 
samxedro saWiroeba SeiZleba gamamarTlebeli argumenti iyos ara  
mxolod uSualod samxedro moqmedebebis dros, aramed okupaciis pe-
riodSic, rodesac aqtiuri samxedro moqmedebebi aRar mimdinareobs.38 
amasTanave, sasamarTlom gansaxilvel SemTxvevaSi ver daadgina samx-
edro saWiroeba da ganacxada, rom okupanti mxare (israeli) valdebu-
li iyo, gadaexada kompensacia im pirebisaTvis, romlebsac sakuTrebis 
ufleba ukanonod SeelaxaT okupirebul teritoriaze.39

israelis uzenaesi sasamarTloc iziarebs pozicias, rom okupire-
bul teritoriaze kerZo sakuTrebis ganadgureba SeiZleba ganpiro-
bebuli iyos samxedro da usafrTxoebis miznebiT.40 barieris saqmeSi 
gansaxilvel SemTxvevaze sasamarTlom swored rom daadgina amgvari 
miznis arseboba, magram man damatebiT kriteriumad Semoitana pro-

36	 samxedro samiznis definicia ix. Protocol  I, 33-e sqolio, art. 52 (2).
37	 The Judge Advocate General’s School Text no. 11, Law of Belligerent Occupation, Michigan, 1945, 

128.
38	 okupirebul palestinur teritoriaze kedlis mSeneblobis samarTlebrivi Sedege-

bi (Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisroy 
Opinion, I.C.J. Reports 2004, 136), 135-e punqti.

39	 iqve, 152-e-153-e punqtebi.
40	 sofel beiT surikis sabWo israelis mTavrobisa da dasavleT sanapiroSi israelis 

TavdacviTi Zalebis samxedro meTaurobis winaaRmdeg (Beit Sourik Village Council v. The 
Government of Israel; Commander of the IDF Forces in the West Bank, The Supreme Court Sitting as 
the High Court of Justice, HCJ 2056/04 June 30, 2004), 27-e da 32-e punqtebi.
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porciulobis principi, romelic aseve mxedvelobaSi unda iqnes miRe-
buli okupirebul teritoriaze kerZo sakuTrebis ganadgurebis dros. 
Sesabamisad, Tuki okupirebul teritoriaze mcxovrebi mosaxleobis 
sakuTrebis uflebis (aseve sxva uflebebis) Selaxva ufro meti zianis 
momtania maTTvis, vidre is samxedro upiratesoba, rasac maTi qonebis 
ganadgurebiT saokupacio jari iRebs, maSin amgvari praqtika SeuTavse-
belia samxedro okupaciis saerTaSoriso samarTalTan.41

3.2. Zarcva (mitaceba)

haagis 47-e regulaciis mixedviT, „Zarcva formalurad ikrZaleba“.42 am 
wesis absolutur xasiaTze miuTiTebs sityva „formalurad“, romelic 
gulisxmobs, rom okupanti jarisaTvis am wesis dacva oficialurad 
unda iyos moTxovnili. saokupacio jaris wevrebma ar unda miitacon 
okupirebul teritoriaze mcxovrebi mosaxleobis qoneba, piriqiT, maT 
prevenciis valdebulebac ki aqvT da, marTlmsajulebis saerTaSoriso 
sasamarTlos precedentuli samarTlis mixedviT, okupant Zalas aseve 
ekisreba pasuxismgebloba, Tuki mesame pirebi, rogoricaa, magaliTad, 
arasaxelmwifoebrivi SeiaraRebuli dajgufeba, okupirebul terito-
riaze kerZo sakuTrebas itaceben da mosaxleobis sakuTrebis ufle-
bas ukanonod laxaven. magaliTisaTvis, saqmis _ kongos demokrati-
uli respublika ugandis winaaRmdeg _ mixedviT, sasamarTlom ugandas, 
rogorc okupant Zalas, daakisra pasuxismgebloba im qmedebebisaTvis, 
romelTac arasaxelmwifoebrivi dajgufeba sCadioda okupirebul 
teritoriaze, maT Soris samoqalaqo mosaxleobis Zarcvisa da qonebis 
ukanono dauflebisaTvis.43 

3.3. rekvizicia

kerZo sakuTreba, romelic rekviziciiT SeiZleba miiRos okupantma 
Zalam, Semoifargleba mxolod iseTi kategoriis qonebiT, rac saWiroa 
saokupacio jaris saWiroebisaTvis. es SeiZleba moicavdes: sakvebs, saw-

41	 iqve, me-60 punqti.
42	 Hague Regulations, ix. me-18 sqolio, art 47.
43	 kongos teritoriaze SeiaraRebuli moqmedebebis saqme kongos demokratiuli re-

spublika ugandis winaaRmdeg (Armed Activities on the Territory of the Congo (Democratic Re-
public of the Congo v. Uganda), Judgment, I.C.J. Reports 2005, 168), 178-e-180-e  da 219-e-220-e 
punqtebi.
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vavs, nagebobebs jariskacebis gansaTavseblad, tansacmels an qsovils 
da zogierT SemTxvevaSi Tambaqosa da alkoholur sasmelsac ki.44 haa-
gis regulaciebiT gansazRvruli proceduris mixedviT, rekviziciis 
Sesaxeb samxedro brZaneba unda gasces saokupacio jaris adgilobriv-
ma meTaurma.45  igi SeiZleba arc iyos maRali rangis samxedro piri, ma-
gram am debulebis mizania pasuxismgeblobis aReba oficialuri piris 
mier, raTa Tavidan iqnes acilebuli  TiToeuli jariskacis mier kerZo 
sakuTrebis TviTneburi mitaceba. 

termin „saokupacio jaris saWiroebis“ ganmartebisas zogierTma 
tribunalma miiCnia, rom rekvizicia unda emsaxurebodes saokupacio 
jaris yoveldRiur saWiroebebs. is ar unda iyos gamouyenebeli, ara-
saWiro, romelic okupanti qveynis gamdidrebis mizniT xdeba an oku-
panti Zalis im sajariso danayofebs xmardeba, romlebic sxva adgilas 
aris dislocirebuli, an gadayidvisa da okupirebuli teritoriis da 
masze mcxovrebi mosaxleobis gaRaribebis mizniTaa nakarnaxevi. oku-
panti Zalis mier rekvizirebuli qonebis sakuTar qveyanaSi gatanac 
ukanonod aris miCneuli.46

aqve gasaTvaliswinebelia is faqtic, rom rekvizicia SeiZleba Se-
exos mxolod iseT qonebas, romelic proporciulia okupirebuli ter-
itoriis resursebisa, ise, rom adgilobrivi samoqalaqo mosaxleoba 
amiTi ar dazaraldes. rekviziciiT qonebis CamorTmevisas mesakuTres 
unda mieces qonebis Sesabamisi safasuri naRdi angariSsworebiT, an, 
Tu es SeuZlebelia, maSin qviTris meSveobiT, romlis ganaRdebac rac 
SeiZleba swrafad unda iyos SesaZlebeli.47 am debulebis mizania kerZo 
mesakuTris interesebis dacva, rom mas dauyovnebliv mieces anazRau-
reba, an hqondes raime sabuTi xelT, romliTac mogvianebiT SeZlebs 
kuTvnili Tanxis miRebas. Sesabamisad, Tanamedrove epoqaSi mxolod 
naRdi angariSsworeba an qviTari ar unda miviCnioT anazRaurebis ual-
ternativo meTodad, imdenad, ramdenadac muxlis mizani SeiZleba miR-
weuli iyos sxva gziTac (mag., sabanko gadaricxva da sxv.). 

44	 ix. me-4 sqolio, 459.
45	 Hague Regulations, ix. me-18 sqolio, art. 52.
46	 ix. 24-e sqolio, 34-36. 
47	 ix. me-18 sqolio, me-3 punqti.
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3.4. konfiskacia

haagis regulaciebis 46-e muxli krZalavs kerZo sakuTrebis konfiska-
cias. es muxli icavs sakuTrebis uflebas pirdapiri konfiskaciisagan. 
debulebis mizania, okupanti Zalis mier ar moxdes okupirebul teri-
toriaze mcxovrebi samoqalaqo pirebisaTvis kerZo sakuTrebis Cam-
orTmeva mxolod imitom, rom isini mowinaaRmdege mxaris moqalaqeebi 
arian. Tumca 46-e muxli ar icavs sakuTrebis CamorTmevas im formebiT, 
rac pirdapir daSvebulia haagis regulaciebiT. konfiskacia, rogorc 
sasjeli, jarima an gadasaxadis akrefis forma, daSvebulia.48 konfis-
kaciis amkrZalavi norma naklebadaa praqtikuli mniSvnelobis, is imeo-
rebs CveulebiTsamarTlebriv normas okupirebul teritoriaze kerZo 
sakuTrebasTan mopyrobis Sesaxeb.

3.5. yadaRa

haagis samarTali okupant Zalas nebas rTavs, moaxdinos zogierTi kat-
egoriis qonebis dayadaReba, miuxedavad imisa, rom es qoneba SeiZleba 
kerZo sakuTrebaSi iyos. am kategoriis qonebis amomwuravi CamonaTva-
lia 53-e regulaciaSi, romlis mixedviT, kerZo sakuTrebaSi arsebuli 
yvela saxmeleTo, sahaero Tu sazRvao xelsawyo, romlebic gamoiyeneba 
informaciis gadasacemad, pirTa an nivTebis transportirebisaTvis, 
sazRvao samarTliT gaTvaliswinebuli SemTxvevebis garda, iaraRis 
sawyobebi da sadgurebi da, zogadad, yvela saxis sabrZolo masala  Sei-
Zleba dayadaRebul iqnes okupantis mier. amavdroulad, muxli Seicavs 
daTqmas, rom mSvidobis aRdgenis Semdeg es qoneba unda daubrundes 
kanonier mesakuTres da dadgindes kompensacia.49 

am debulebidan naTlad Cans, rom okupant Zalas ufleba aqvs, 
daayadaRos CamoTvlili qoneba yovelgvari samxedro saWiroebebis 
gareSec. mas aseve ar mouwevs imis mtkiceba, rom aseTi kategoriis 
qonebis dayadaReba emsaxureba saokupacio jaris yoveldRiur miznebs, 
rogorc es rekviziciis SemTxvevaSia, da, rac yvelaze mTavaria, oku-
pant Zalas ar aqvs valdebuleba, mxedvelobaSi miiRos okupirebuli 
teritoriis ekonomikuri potenciali, rodesac kerZo sakuTrebaSi 
arsebul specialuri kategoriis qonebas daayadaRebs. am debulebis 
mizania, rom saokupacio jaris usafrTxoeba maqsimalurad iyos dac-

48	 ix. 37-e sqolio, 133.
49	 Hague Regulations, ix. me-18 sqolio, art. 53(2).
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uli yovelgvari samxedro Semotevisagan, radgan CamoTvlili qoneba 
yovelgvari adaptirebis gareSe SeiZleba gamoyenebul iqnes samxedro 
daniSnulebiT, ramac SeiZleba axali sabrZolo moqmedebebis wamowye-
ba gamoiwvios.50 haagis regulaciebi ar ukrZalavs okupants amgvarad 
dayadaRebuli qonebis gamoyenebas, Tumca ra daniSnulebiTac ar unda 
gamoiyenos saokupacio jarma zemoT CamoTvlili qoneba, okupanti mx-
are masze sakuTrebis uflebas mainc ar iRebs.51

3.6. kontribucia

kontribucia ewodeba okupanti Zalis mier mosaxleobisagan akrefil 
arasagadasaxado Tanxas. haagis regulaciebi erTmaneTisagan ganasx-
vavebs kontribuciasa da rekvizicias.  rekviziciisas xdeba material-
uri qonebis miReba okupantis mier, xolo kontribucia mxolod fuladi 
mosakrebliT SeiZleba gamoixatos. rogorc rekvizicia, ise  kontri-
buciac kanonieria, Tuki is emsaxureba saokupacio jaris saWiroebebs, 
Tumca kontribuciis SemTxvevaSi okupirebuli teritoriis adminis-
trirebac damatebulia rogorc gamamarTlebeli motivi.52 aRsaniSnavia, 
rom kontribuciis dakisrebis ufleba haagis samarTliT ar dawesebula, 
piriqiT, haagis konvenciam garkveulwilad SezRuda kidec CveulebiT-
samarTlebrivi norma, romelic okupants aniWebda uflebamosilebas, 
yovelgvari mizezis gareSe moeTxova mosaxleobisagan kontribucia. 
regulaciebis mixedviT, kontribucia gansazRvrulia rogorc ga-
dasaxadebis dakisrebis Semdgomi RonisZieba, romelic mxolod mimar-
Tuli unda iyos an saokupacio jaris saWiroebisaTvis, an okupire-
buli teritoriis saTanado administrirebisaTvis.53 rekviziciisagan 
gansxvavebiT, kontribucia ar gulisxmobs raime saxis kompensacias.

vinaidan kontribucia SeiZleba dakisrebul iqnes mxolod jaris an 
teritoriis saWiroebisaTvis, ukanonoa iseTi kontribucia, romelsac 
okupanti Zala awesebs sakuTari warmoebuli omis xarjebis dasafara-
vad, okupirebuli teritoriis an misi mosaxleobis ekonomikuri md-
gomareobis ganzrax gauaresebisaTvis, sakuTari saxelmwifos gamdi-
drebis an mosaxleobis koleqtiuri dasjisaTvis.54

50	 ix. 37-e sqolio, 164.
51	 Proceedings of the Hague Peace Conference, Translation of the Official Texts, Carnegie Endowment 

for International Peace, Washington, 1920: Conference of 1899, 558.
52	 Hague Regulations, ix. me-18 sqolio, art. 49.
53	 ix. 37-e sqolio, 175-176.
54	 ix. 24-e sqolio, 41.
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3.7. gadasaxadi

haagis regulaciebis 48-e muxlis mixedviT, Tu okupanti Zala oku-
pirebuli teritoriisaTvis saWiro gadasaxadebs agrovebs, man es unda 
ganaxorcielos, ramdenadac SesaZlebelia qveyanaSi arsebuli saga-
dasaxado sistemis Sesabamisad. aseve okupanti mxare valdebulia, ter-
itoriis marTvis xarjebic iseve gaiRos, rogorc amas legitimuri su-
vereni akeTebda.55 48-e muxli 49-e muxlisagan imiT gansxvavdeba, rom is 
gadasaxadis akrefis miznad pirdapir miuTiTebs mxolod okupirebuli 
teritoriis keTildReobasa da saWiroebas. Tavad muxli arc avaldeb-
ulebs da arc ukrZalavs okupant Zalas gadasaxadebis akrefas, aramed 
awesebs konkretul proceduras, romelic, ramdenadac SesaZlebelia, 
unda daicvas okupantma, Tuki is gadasaxadebis dakisrebas gadawyvets.56

es debuleba ar gamoricxavs samxedro mmarTvelobis mier oku-
pirebul teritoriaze arsebuli sagadasaxado ganakveTebis gazrdas 
an sxvanair cvlilebas, miT umetes, Tu aseTi modifikacia gamowveu-
lia ekonomikuri cvlilebebiT an saomari mdgomareobiT. naTeli araa 
da gansaxilveli normidanac ar ikveTeba, ramdenad aris uflebamo-
sili okupanti Zala, SemoiRos axali saxis gadasaxadi an mosakrebe-
li.57 marTalia, 48-e muxli amgvar praqtikas pirdapir ar adgens, ma-
gram konkretul SemTxvevebSi es SeiZleba gamarTlebuli iyos, radgan 
axali saWiroebebi axal saxsrebs moiTxovs, gansakuTrebiT, gangrZo-
biTi okupaciis dros. aseT SemTxvevaSi legitimuri suverenic SeiZle-
ba damdgariyo sagadasaxado kanonmdeblobisa da sistemis modifici-
rebis saWiroebis winaSe. Sesabamisad, aseTi faqtebis uaryofam da imis 
mtkicebam, rom, radgan okupacia droebiTi xasiaTisaa, amitom oku-
pant Zalas ar aqvs ufleba, sagadasaxado sistema Secvalos, SeiZleba 
xelyos okupirebuli teritoriisa da masze mcxovrebi mosaxleobis 
keTildReobisa da sajaro wesrigisa da usafrTxoebis uzrunvelyofis 
mizani, romlis dacvis upirvelesi valdebuleba swored okupant Za-
las aqvs, 43-e muxlis mixedviT.

4. adamianis uflebaTa evropuli sasamarTlos praqtika 

adamianis uflebaTa evropuli konvencia ramdenjerme iqna gamoy-
enebuli okupirebul teritoriaze sakuTrebis uflebis gavrcelebis 

55	 Hague Regulations, ix. me-18 sqolio, art. 48.
56	 ix. 37-e sqolio, 185.
57	 ix. 24-e sqolio, 49.
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sakiTxTan mimarTebiT. yvela SemTxvevaSi gansaxilveli saqmeebi exe-
boda kviprosel berZenTa uZrav qonebas, romelic mdebareobda Turqe-
Tis mier okupirebul CrdiloeT kviprosSi.58 ganmcxadebelTa ZiriTadi 
argumenti is iyo, rom maT 1974 wlidan SeezRudaT TavianT sakuTre-
baze wvdomis, kontrolis, gamoyenebisa da sargeblobis SesaZlebloba 
mopasuxe mTavrobis mier.

kviprosis mier TurqeTis winaaRmdeg wamowyebuli Tavdapirveli 
sami saxelmwifoTaSorisi dava adamianis uflebaTa evropul komisiaSi 
dasrulda am ukanasknelis mier moxsenebis miRebiT, romlis mixed-
viT, TurqeTs pasuxismgebloba daekisra, inter alia, CrdiloeT kviprosSi 
kviproseli berZnebis sakuTrebis uflebis gaumarTlebeli SezRud-
visaTvis.59 am periodisaTvis TurqeTs ar hqonda aRiarebuli komisiis 
iurisdiqcia da, Sesabamisad, es procesi araefeqturi aRmoCnda, rac 
dasrulda mxolod evropis sabWos ministrTa komitetis mier poli-
tikurad motivirebuli rezoluciis miRebiT, romelic mxareebs mo-
laparakebebis ganaxlebisaken mouwodebda.60

meoTxe saxelmwifoTaSorisi saqme, iseve rogorc individualur 
saqmeTa _ loizidus, demadesisa da „mikelaidus“ _ gadawyvetilebe-
bi sakmaod maRali samarTlebrivi mniSvnelobis dokumentebia, radgan 
isini miRebul iqna sasamarTlos mier, mas Semdeg, rac TurqeTma cno 
sasamarTlos iurisdiqcia. Sesabamisad, maTi Sesruleba savaldebuloa 
mxareTaTvis.61

loizidus saqmis gadawyvetilebaSi, romelic zemoT CamoTvlili 
saCivrebidan yvelaze adre iqna gamotanili, sasamarTlom Semdegi mniS-
vnelovani sakiTxebi daadgina:

a) TurqeTi sakuTari samxedroebis meSveobiT axdenda Crdilo-
eT kviprosis teritoriis samxedro okupirebas, sadac mdebareobda 
ganmcxadeblis uZravi qoneba.62 Sesabamisad, TurqeTs hqonda de faqto 
kontroli aRniSnul teritoriaze da konvenciis pirveli muxlis mixed-
viT, adamianis uflebebis darRvevaze pasuxismgeblobac mas ekisreboda;

58	 ix.: kviprosi TurqeTis winaaRmdeg (Cyprus v. Turkey), 2001 wlis 10 maisi; loizidu 
TurqeTis winaaRmdeg (Loizidou v Turkey), 1996 wlis 18 dekemberi; demadesi TurqeTis 
winaaRmdeg (Demades v. Turkey), 2003 wlis 31 ivlisi; Sps „mikeladou“ da miqael tim-
boisi TurqeTis winaaRmdeg (Eugenia Michaelidou Developments Ltd and Michael Tymvios v. 
Turkey), 2003 wlis 31 ivlisi.

59	 ix. Commission’s Report of the European Commission of Human Rights on Cyprus v. Turkey ap-
plications 6780/74 and 6950/75, adopted on 10 July, 1976, 151, 166.

60	 ix. Committee of Ministers of the Council of Europe, res. DH (79), 21 August, 1979.
61	 ix. 1-li sqolio, 683.
62	 loizidu TurqeTis winaaRmdeg, gadawyvetileba winaswari Sepasuxebis Sesaxeb (Loi-

zidou v. Turkey (Preliminary Objections), 1995 wlis 23 marti, 63-e punqti.
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b) okupirebul teritoriaze dafuZnebuli administracia, e.w. 
CrdiloeT kviprosis Turquli saxelmwifo, ukanono iyo da warmoad-
genda TurqeTis, rogorc okupanti Zalis, daqvemdebarebul orga-
nos da am „saxelmwifos“ konstituciis safuZvelze ganmcxadeblis 
qonebis eqspropriacia samarTlebriv Sedegs ar warmoSobda. amgvarad, 
ganmcxadeblis mier qonebaze uflebis dakargva de faqto kanonmde-
blobis gziT baTili iyo.63

g) saokupacio jaris mier ganmcxadeblisaTvis sakuTar qonebaze wv-
domis SezRudvis Sedegad man dakarga yovelgvari kontroli da aseve 
SesaZlebloba, esargebla an ganekarga sakuTari qoneba.64 am midgomis 
mixedviT, okupanti Zalis mier kerZo mesakuTrisaTvis qonebis gamoy-
enebis akrZalva, Tundac am qonebas Tavad saokupacio jaric ar iyeneb-
des, ukve okupirebul teritoriaze sakuTrebis uflebis darRvevaa 
rogorc adamianis uflebaTa saerTaSoriso samarTlis, ise samxedro 
okupaciis saerTaSoriso samarTlis mixedviT.

aRniSnulis safuZvelze sasamarTlom daadgina, rom okupire-
bul CrdiloeT kviprosSi saokupacio jaris qmedebebiT dairRva 
da gangrZobiTad irRveva konvenciiT daculi sakuTrebis ufleba.65

imave midgomas gahyva sasamarTlo meoTxe saxelmwifoTaSo-
ris saqmeSi da aseve demadesisa da „mikelaidus“ individualuri 
saCivrebis ganxilvisas. yvela SemTxvevaSi sasamarTlom miiCnia, rom 
samxedro saokupacio Zalis mier dairRva sakuTrebis ufleba. saqmis _ 
kviprosi TurqeTis winaaRmdeg _ mixedviT, sasamarTlom daadgina, rom:

[...] konvenciis pirveli oqmis pirveli muxli dairRva da gangrZobi-
Tad irRveva im faqtis gamo, rom CrdiloeT kviprosSi mdebare qonebis 
berZen kviprosel mesakuTreebs ekrZalebaT sakuTar qonebasTan mis-
vla, kontroli, gankargva da sargebloba, aseve raime saxis kompensa-
ciis miReba sakuTrebis uflebis xelyofisaTvis.66

adamianis uflebaTa evropuli sasamarTlos es praqtika srulad 
moicavs okupirebul teritoriaze sakuTrebis uflebis dacvis sakiTxs 
adamianis uflebaTa saerTaSoriso samarTlis gadmosaxedidan, romlis 
mixedviT, sakuTrebis ufleba ar wydeba teritoriis okupaciisas. ker-
Zo mesakuTre inarCunebs am uflebas, miuxedavad imisa, mas SeuZlia 
Tu ara am qonebis floba, misiT sargebloba da gankargva, miuxedavad 
im faqtisa, okupanti Zalis mier miRebuli samarTlebrivad baTili 

63	 loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey), 1996 wlis 18 dekemberi, 64-e punqti.
64	 iqve, 63-e punqti.
65	 ix. 63-e sqolio.
66	 kviprosi TurqeTis winaaRmdeg (Cyprus v. Turkey), 2001 wlis 10 maisi, 183-e-184-e pun-

qtebi.
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administraciuli Tu sakanonmdeblo RonisZiebebi arTmevs Tu ara me-
sakuTres am uflebas.67 aRsaniSnavia, rom sasamarTlom aseve imsjela 
okupaciisas sakuTrebis uflebidan derogaciis sakiTxzec,68 radgan 
konvencia uSvebs aRniSnuli muxlidan gadaxvevis SesaZleblobas. Sesa-
bamisad, Tu konvenciiT gaTvaliswinebuli gadaxvevis safuZvlebi sax-
ezea, maSin okupirebul teritoriaze sakuTrebis uflebis SezRudva 
darRvevad ar CaiTvleba.

okupirebul teritoriaze sakuTrebis uflebis darRveva aseve 
erT-erTi sadavo sakiTxia saxelmwifoTaSoris saqmeSi _ saqarTvelo 
ruseTis winaaRmdeg (II), romelSic ganmcxadebeli saxelmwifo davobs, 
rom 2008 wlis SeiaraRebuli konfliqtisas da mis Semdeg periodSic 
ruseTis federaciam ver uzrunvelyo, moexdina Zarcvisa da mitacebis 
gziT sakuTrebis uflebis masobrivi darRvevis faqtebis prevencia, 
romelsac samxreT oseTis teritoriaze sCadiodnen saokupacio jari 
da gasamxedroebuli dajgufebebi.69 

am saqmis arsebiT nawilze sasamarTlos jer ganaCeni ar gamouta-
nia, Tumca saqme dasaSvebad gamocxadda.70

5. daskvna

okupirebul teritoriaze sakuTrebis uflebis dacva sakmaod rTuli 
da kompleqsuri sakiTxia. erTi mxriv, dacvis obieqtia okupirebul 
teritoriaze mcxovrebi samoqalaqo mosaxleobis qoneba, xolo, meore 
mxriv, okupanti Zalis samxedro interesi da, zogadad, okupirebuli 
teritoriis jerovani marTvis saWiroeba. saerTaSorisosamarTlebrivi 
normebi, romlebic am sakiTxs awesrigeben, swored am or sikeTes Soris 
balansis moZebnas emsaxureba.

saokupacio jaris samxedro saWiroeba is garemoebaa, romelsac 
ignorirebas ver gauwevs okupaciis sakiTxebis maregulirebeli saer-
TaSorisosamarTlebrivi normebi. Sesabamisad, ar aris marTebuli 
konkretuli teritoriis okupaciis kanonierebis Sefaseba Zalis gamo-
yenebis saerTaSoriso samarTlis mixedviT. okupacia aris faqtobrivi 

67	 kerZo sakuTrebis xelyofasTan dakavSirebiT okupanti Zalis qmedebebis namdvi-
lobis Sesaxeb ix.: C.A. Fraleigh, The Validity of Acts of Enemy Occupation Authorities Affecting 
Property Rights, Cornell Law Quarterly, 35, 1949, 89-11 7.

68	 kviprosi TurqeTis winaaRmdeg (Cyprus v Turkey), 2001 wlis 10 maisi, 180-e-182-e pun-
qtebi.

69	 saqarTvelo ruseTis winaaRmdeg (II), dasaSvebobis Sesaxeb gadawyvetileba (Georgia v. 
Russia (II) decision on admissibility), 2011 wlis 13 dekemberi, 31-e-33-e punqtebi.

70	 iqve, 102-e punqti.
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mocemuloba da ara samarTlebrivi Sefasebis kategoria da rogorc ki 
es faqti dgeba, maSinve iwyebs amoqmedebas okupaciis wesebi da Cveule-
bebi, maT Soris sakuTrebis uflebasTan dakavSirebiT.

samxedro okupaciis dros kerZo sakuTreba dacvis sakmaod maRali 
standartiT sargeblobs, rac martivad SeiZleba gamoixatos Semdegi 
formuliT _ sakuTrebis ufleba daculia TviTneburi Carevisagan, 
misi SezRudva daiSveba mxolod okupanti Zalis samxedro saWiroebebi-
dan gamomdinare da Sesabamisi kompensaciis sanacvlod.

mowinaaRmdege mxaris kerZo uZravi qonebis umizezod CamorTmeva 
aranair SemTxvevaSi ar daiSveba. Tu okupanti Zala kerZo miwis nakve-
Tis an Senoba-nagebobis konfiskacias moaxdens da gayidis mas, myid-
vels am qonebaze sakuTrebis ufleba ar warmoeSoba, radgan okupan-
ti Zalis mier sakuTari uflebamosilebis farglebs gareT Cadenili 
qmedebis Sedegad warmoSobili samarTlebrivi valdebulebebi baTilia 
da ar SeiZleba ZalaSi darCes mas Semdeg, rac okupirebul teritori-
aze kanonieri suverenis mmarTveloba aRdgeba.71

okupirebul teritoriaze sakuTrebis uflebis darRveva imdenad 
gaumarTlebeli qmedebaa, rom niurnbergis tribunalis praqtikaSi is omis 
danaSaulad iqna gamocxadebuli da tribunalma individualuri pasux-
ismgebloba daakisra germanelebs, romlebic meore msoflio omis dros 
okupirebul teritoriebze sakuTrebis mitacebiT iyvnen dakavebulni.72

saerTaSoriso samarTlis mixedviT, sakuTrebis uflebis SezRudva 
okupirebul teritoriaze SeiZleba gamoixatos ara mxolod sakuTrebis 
dakargviT, aramed mesakuTris mier sakuTari qonebrivi uflebebis aR-
srulebis xelis SeSliTac.73 es midgoma sakmaod progresulia da aris 
adamianis uflebaTa samarTlidan transformirebuli norma.

okupaciis dros kerZo sakuTrebasTan mimarTebiT okupantis Za-
laufleba SeiZleba borotadac iqnes gamoyenebuli da arsebuli 
samarTlebrivi safuZveli amis saSualebas iZleva, Tumca, Tu okupanti 
mxare keTilsindisierad moqmedebs dakavebuli teritoriis mosaxleo-
bis interesebis gaTvaliswinebiT da ara sakuTari gamdidrebis mizniT 
da Tu kerZo mesakuTris uflebebi saTanadodaa daculi adgilobrivi 
kanonmdeblobiT, maSin saokupacio jaris qmedebebi Tavisuflad Sei-
Zleba moqmed samarTlebriv normebs Seesabamebodes da, amavdroulad, 
jaris samxedro interesebic daculi iyos.74

71	 ix. 67-e sqolio, 96.
72	 ix. 1-li sqolio, 680.
73 	ix. 35-e sqolio, 225.
74  ix. me-4 sqolio, 461.
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odri Slegeli

Sesavali

ekonomikuri krizisis periodebi uaryofiT gavlenas axdens adamia-
nis uflebebze da 2008 wlis finansurma krizismac (romelic Semdeg 
ekonomikur krizisad iqca2) sxvadasxva sferos mecnierebsa da praq-
tikosebs Seaxsena am faqtis Sesaxeb: „odesme gamovlenil iseT impul-
sTa Soris, romlebmac gamoiwvia keTildReobis ukusvla, erT-erTi iyo 
2008-2009 wlebis finansuri krizisi (misi Sedegebi)“.3 SeiZleba, vinme 
SeewinaaRmdegos mosazrebas, rom arsebobs inteleqtualuri kavSiri am 
SemTxvevaSi, radgan keTildReobis  Semcireba avtomaturad ar niSnavs 
adamianis uflebebis dacvis Sesustebas; amave dros, arsebobs mtkice 
kavSiri keTildReobis mdgomareobasa da adamianis uflebebs Soris, 
radgan adamianis ramdenime ufleba qmnis keTildReobis mdgomareo-
bis centralur nawils (mxolod ramdenime rom CamovTvaloT, esenia: 
ganaTlebis ufleba, jandacvis ufleba, personaluri ganviTarebis 
ufleba). keTildReobis mdgomareobis principebis gardaqmna adamianis 
uflebebad da maTi dakanoneba erovnul an saerTaSorisosamarTlebriv 
normebSi (an rbil kanonmdeblobaSi) aris yvelaze efeqtiani gza maT 
dasacavad drois, mTavrobis (magaliTad, socialisturis msgavsi um-
ravlesobis marTvidan ukiduresad liberalur sistemaze gadasvla) 
an samTavrobo prioritetebis cvlilebebisgan. magaliTad, kritika, 
romelic mimarTuli iyo 2011 wels gaerTianebul samefoSi social-
uri sistemis reformis Sesaxeb samTavrobo kanonproeqtis winaaRmdeg, 
ZiriTadad, formulirebul iqna adamianis uflebebis safuZvelze;4 
amasTanave, garkveuli xarisxiT, aseve ganviTarda socialuri sistemis 

1	 Dissenting opinion of the judge Martens (§ 7) in ECtHR, Gül v. Switzerland, 19th February 1996: 
“the question whether the Swiss decision violated a positive or a negative obligation, if either, seems 
hardly more than one of semantics”.

2 	 D. K. Nanto, The Global Financial Crisis: Analysis and Policy Implications, Congressional Research 
Service, USA, July 2009, 54.

3 	 B. Bis, K. van Kersbergen, T. Highlands, “To what extent did the Financial Crisis Intensify the Pressure 
to Reform the Welfare State?” in Social Policy and Administration, Vol, 45 No. 4, Aug. 2011, 339.

4	 ix. Human Rights Joint Committee (House of Lords/House of Commons), Twenty-First Report _ 
Legislative Scrutiny: Welfare Benefits, UK, 6th December 2011, §§ 37-94.
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zogierTi aspeqti adamianis uflebebTan ramenairi kavSiris miuxedavad 
aSS-Si, sadac bavSvebis jandacvis sistema, iseve rogorc zogadad jan-
dacvis sistema (Medicare), ganviTarda adamianis uflebebisagan sruli-
ad damoukideblad. aSS-is sasamarTloebi zogjer adamianis uflebebs 
eyrdnobian Statebis mier socialur SeRavaTebTan wvdomis SezRud-
vis prevenciis mizniT. sainteresoa, rom aseT SemTxvevebSi socialuri 
SeRavaTebi ar gardaiqmneba adamianis keTildReobis uflebad, magram 
ganixileba rogorc Zveli, „tradiciuli“ uflebebis aspeqti _ aseTia, 
magaliTad, qveynis masStabiT gadaadgilebis ufleba.5 

keTildReobis ufleba ar aris erTaderTi ufleba, romelzec 
gavlenas axdens rTuli ekonomikuri periodebi _ ase xdeba adamianis 
yvela uflebasTan dakavSirebuli valdebulebebis SemTxvevaSi, rom-
lebic saxelmwifosgan moqmedebas moiTxovs, magaliTad, pozitiuri 
valdebulebebi. yvela saxelmwifo RonisZieba finansdeba saxelmwifo 
biujetidan da is mcirdeba rTuli ekonomikuri periodebis dros, 
Semcirebebi ki Cveulebrivze ufro xSirad xdeba adamianis uflebebis 
sferoSi. aseT dros adamianis yvela uflebasTan dakavSirebuli val-
debulebebi ar aris ugulebelyofili, anu arsebobs e.w. negatiuri 
valdebulebebi, romlebic saxelmwifosgan  moiTxovs ara moqmedebas, 
aramed moqmedebisgan TavSekavebas. rogorc andazaSia naTqvami, umoqm-
edoba ufro iafia, vidre moqmedeba. amdenad, negatiuri valdebule-
bebi, romlebic aseve gamomdinareobs adamianis uflebebidan, sakmaod 
indiferentulia ekonomikuri pirobebis mimarT.

adamianis uflebebis dacva saxelmwifoSi nawilobriv mainc aris 
damokidebuli qveynis ekonomikaze. j. mundlaki, romelic swavlobda 
pozitiuri valdebulebebis sakiTxs ganviTarebad qveynebSi ganviTare-
bul qveynebSi arsebul mdgomareobasTan SedarebiT, aRniSnavda, rom: 
„Tu saerTaSoriso sazogadoeba daakisrebs pozitiur valdebulebebs 
ganviTarebad qveyanas, isini ver Sesruldeba am qveynis ekonomikuri 
mdgomareobis gamo“.6

saqarTvelo miiCneva ekonomikurad ganviTarebad qveynad,7 da am 
pirobebSi cdilobs, daakonkretos garkveuli ekonomikuri uflebebi, 
romlebic damokidebulia jansaR ekonomikur mdgomareobaze, rogori-
caa, magaliTad, Tanabari wvdoma jandacvasTan.8 saqarTvelo, miuxe-

5	 US Supreme Curt, Shapiro v. Thomson, 21st April 1969, § 6.
6	 J. Mundlak, “The Transformative Weakness of Core Labor Rights in Changing Welfare Rgimes” in E. 

Benvenisti, S. Nolte (eds.) The Welfare State, Globaliztaion and International Law, Germany, 2004, 262.
7	 gancxadeba emyareba ganviTarebadi qveynebis OECD-DAC CamonaTvals 2014-2016 

wlebisTvis.  
8	 problema xazgasmulia saqarTvelos strategia _ 2020-Si, romelic SeimuSava qvey-
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davad imisa, rom mcired aris warmodgenili saerTaSoriso safinanso 
bazrebze, aseve moeqca 2008 wlis finansuri da ekonomikuri krizisis 
gavlenis qveS.9 ufro metic, qveyanas imave wels mouxda ruseTis wi-
naaRmdeg agvistos omis ekonomikur SedegebTan gamklaveba;10 2012 wlis 
miwuruls ganviTarebulma movlenebma ki ganapiroba 2013 wlis ekonomi-
kuri vardna;11 xolo 2014 wlis dekembridan moyolebuli saqarTvelos 
ekonomika ganicdis erovnuli valutis gaufasurebiT gamowveul sir-
Tuleebs.12 yvela am mizezis gamo saqarTveloSi aris da, savaraudod, 
kidev garkveuli periodis ganmavlobaSi iqneba problemebi qveynis 
pozitiuri valdebulebebis SesrulebasTan dakavSirebiT.  

saqarTvelom, faqtobrivad, Tavi daitvirTa bevri pozitiuri val-
debulebiT: zogierTi maTgani formulirebulia erovnul kanonmde-
blobaSi (SromiTi uflebebis dacva, konstituciis 30-e muxli,  §§ 3 da 
4; Tanaswori socialur-ekonomikuri ganviTarebis principi, 31-e mux-
li; kulturuli ganviTarebis xelSewyobis valdebuleba, 34-e muxli);  
bevri valdebuleba ki dakisrebulia saerTaSoriso samarTliT (saqa-
rTvelom moaxdina konvenciis ratificireba socialuri, ekonomikuri 
da kulturuli uflebebis Sesaxeb). orive SemTxvevaSi moTxovnebis 
SeusruleblobisaTvis gadasaxdelia sakmaod maRali fasi. es fasi 
aSkaraa saerTaSoriso valdebulebebTan dakavSirebiT, sadac saqarT-
velos saxelmwifos moqmedebebi (an maTi ararseboba) fasdeba gare, nax-
evrad sasamarTlo (gaeros adamianis uflebebis komiteti) an sasamarT-
lo   (magaliTad, adamianis uflebaTa evropuli sasamarTlo) organos 
mier (sasamarTlom ukve ramdenjerme daadgina saqarTvelos mier kon-
venciiT dakisrebuli erT-erTi pozitiuri valdebulebis Seusrule-
bloba13). fasi SeiZleba, faqtobrivad, gacilebiT maRali iyos, vi-

nis mTavrobam, 51.
9	 im meqanizmebis gasaTvaliswineblad, romelTa meSveobiTac krizisi daatyda Tavs 

saqarTvelos, ix.: K. Mitra, “Impact and Policy Responses: The Caucasus, Central Asia and Mon-
golia”, in H. S. Kohl, A. Sharma (eds.), A Resilient Asia Amidst Global Financial Crisis: From Crisis 
Management to Global Leadership, UK, 2010, 283-338.

10	 rogorc agvistos omis, ise finansuri krizisis ekonomikuri Sedegebi warmodge-
nilia erTad analitikosebisa da eqspertebis mier. ix.: M. Giuli, “Georgia and the Sys-
temic Impact of the Financial Crisis”, in Caucasian Review of International Affairs, 2009, Vol. 3, 
261-277; or A. L. Philips, D. Tsabutashvili, A. L. McCutcheon, “Georgia on their Minds: the Impact 
of War and Financial Crisis on Georgian Confidence in Social and Governmental Institutions”, in 
AAPOR 67th Conference Proceedings, 2012, 5287-5301.

11	 ix. F. Biedermann, G. Tsutskiridze, “The Crisis in Ukraine and the Georgian Economiy”, FREE 
Policy Briefs, Georgia, February 2014.

12	 laris gaufasurebis Sesaxeb SesaZlo scenarebis gansaxilvelad, ix.: Y. Babych, F. 
Biederman, M. Grigolia, “Lari Depreciation: Is a Financial Crisis on the Horizon?” on ISET Econo-
mist, 4th March 2015, available at: [http://www.iset.ge], (last consulted upon the 28th May 2015).

13	 Poghosyan v., Georgia, 24th February 2009.
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dre erTi SexedviT Cans. saqarTvelo cdilobs, evropasa da msoflio 
sazogadoebasTan integraciis maRali xarisxis miRwevas da misi unari 
da neba am valdebulebebis SesrulebasTan dakavSirebiT aris aseTi 
integraciisaTvis met-naklebad mkafio winapiroba, fasi ki erovnuli 
kanonmdeblobiT gansazRvruli valdebulebebis SeusruleblobisTvis 
naklebad TvalsaCinoa, magram aranakleb realuri. upirveles yovli-
sa, unda aRiniSnos, rom, ramdenadac saqarTveloSi sasamarTlos da-
moukidebloba gaizrdeba,14 moxdeba mosamarTleTa sul ufro naklebi 
SezRudva mTavrobis mier, misi valdebulebebis Seusruleblobaze 
reagirebis TvalsazrisiT, rasac SeiZleba mohyves maRali xarjebis 
gaweva am valdebulebebis Sesasruleblad moklevadian periodSi, gan-
sxvavebiT im SemTxvevisagan, Tuki mTavroba gansazRvravda vadas maT 
etapobrivad Sesasruleblad; meore mxriv, iseTi kanonebis arseboba, 
romlebic ar sruldeba, safrTxes uqmnis saxelmwifos imijs mosaxle-
obis TvalSi da asustebs saxelmwifo institutebs sasamarTlos re-
agirebisagan damoukideblad; dabolos, saxelmwifo valdebulebebis 
Seusrulebloba eWvs aRZravs qveynis SesaZleblobebis mimarT, Seasru-
los saerTaSoriso valdebulebebi, rasac  Sedegad mohyveba saqarT-
velos saxelmwifos mimarT ndobis dakargva saerTaSoriso asparezze.

arsebobs warmodgena saerTaSoriso institutebSi, iseve rogorc 
saerTaSorisosamarTlebriv doqtrinaSi, rom pozitiuri valdeb-
ulebebis Sesrulebis unari icvleba qveynebis mixedviT. es warmod-
gena efuZneba pragmatizms, msoflioSi adamianis uflebebis Tanabari 
dacvis cnebis sruli ugulebelyofis gareSe. adamianis uflebaTa ev-
ropuli konvencia, savaraudod, aseTi warmodgenis erT-erTi sauke-
Teso magaliTia. xSirad gausvams xazi adamianis uflebaTa evropuli 
sasamarTlos yofil prezident lucius vildhabersac ki, rom kon-
vencia adgens mxolod „minimalur standartebs“ adamianis uflebebis 
dasacavad evropaSi15 da  gansazRvravs _ visac surs adamianis ufle-
bebis dacvis mimarTulebiT maRali moTxovnebis Sesruleba, SeuZlia, 
es Tavisuflad gaakeTos. sasamarTlo Semdeg iTvaliswinebs TiToeuli 
qveynis Zalisxmevas da SesaZleblobebs saqmis Sefasebisas, obieqturi, 
aradiferencirebuli standartebis dadgenis gareSe,  individual-
uri SemTxvevebis SefasebiT,  TiToeuli qveynis situaciidan gamom-
dinare.16 sxva sityvebiT, adamianis uflebaTa evropuli konvenciis 

14	 Eastern Parntership Civil Society Forum, Judicial Independence in the Eastern Partnership Countries, 
2011, 22.

15	 L. Wildhaber, “The Place of the European Court of Human Rights in the European Constitutional 
Landscape”, Address to the Conference of European Constitutional Courts, XIIth Congress, 2012.

16	 L. Wildhaber, “Rethinking the European Court of Human Rights” in J. Christoffersen, M. R. Madsen 
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sistema gansazRvravs minimalur moTxovnebs, romelTa Sesrulebasac 
unda cdilobdnen qveynebi da iTvaliswinebs TiToeuli qveynis Zlier 
da sust mxareebs imis Sefasebisas, akmayofilebs Tu ara es Zalisxmeva 
konvenciis moTxovnebs.

am statiaSi Sefasdeba, SeuZlia Tu ara saqarTvelos im poziti-
uri valdebulebebis Sesruleba, romlebic man ikisra adgilobrivi da 
saerTaSoriso samarTlis Sesabamisad („saerTaSorisoSi“ igulisxmeba 
„evropulic“), magram, amavdroulad, unda Sefasdes, SeiZleba Tu ara 
asrulebdes saqarTvelos saxelmwifo imave standartebs, romlebsac 
evropis sxva qveynebi, romelTa magaliTis gadmoRebac surs qveyanas.

I. adamianis uflebebis dacva pozitiuri valdebulebebis saSualebiT 

xSirad Tvlian, rom pozitiuri valdebulebebi warmoiqmneba mxolod 
socialur-ekonomikuri uflebebidan da, am uflebebisaTvis miniWebuli 
meoreuli mniSvnelobis gamo, isini frangul samarTlebriv doqtrinaSi 
Sedarebulia „bunebriv“ valdebulebasTan17, e.i. arasavaldebulo val-
debulebasTan, romelic arsebobs moralis an eTikis sferoSi (magram 
ara kanonSi), da romelic xdeba savaldebulo mxolod maSin, rodesac 
valdebulebis Semsrulebeli ganacxadebs misi Sesrulebis survilis 
Sesaxeb. ra Tqma unda, arsebobs konceptualuri sxvaoba negatiur da 
pozitiur valdebulebebs Soris: (A) maTi gansxvavebuli buneba (1) gana-
pirobebs  am valdebulebebis aRsrulebis reJimebs Soris gansxvavebas 
(2). es konceptualuri gansxvaveba SeiZleba miCneul iqnes  gadasvlad 
filosofiur sxvaobaSi (filosofia saxelmwifo filosofiis Tval-
sazrisiT)  (B), rasac Sedegad mohyveba zogierT qveyanaSi pozitiuri 
valdebulebis cnebis TvalsaCino uaryofa (1), Tumca saqarTvelos 
saxelmwifosTvis pozitiuri valdebulebis aRebis da misi Sesrulebis 
praqtikuli upiratesoba ar unda iqnes ugulebelyofili (2).

(eds.), The European Court of Human Rights Between Law and Politics, UK, 2011,  219.
17	 ufro metad bunebrivi valdebulebebisTvis, ix. F. Terré, Introduction générale au droit, 

7ème éd., France, 2006, §§ 19-20.
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A. konceptualuri gansxvaveba pozitiur da negatiur valdebulebebs 
Soris  

I. pozitiuri da negatiuri valdebulebebis gansxvavebuli buneba 

negatiuri valdebulebebisagan gansxvavebiT, Sesaval nawilSi mokled 
ukve iqna ganxiluli pozitiuri valdebulebebis gansazRvreba. am Tav-
Si kidev ufro detalurad ganixileba es sakiTxi _ ganxilva daiwyeba 
ganmartebis im elementebidan, romlebic SeiZleba gamomdinareobdes 
adamianis uflebaTa evropuli sasamarTlos precedentuli samarTli-
dan. sasamarTlos jerjerobiT ar aqvs formulirebuli srulyofili 
ganmarteba. aseTi valdebulebis pirveli ganacxadi SeiZleba moZiebul 
iqnes 1968 wlis saqmeSi18, romlis mixedviT, mosarCelis mier SemoTava-
zebul iqna termini „obligation de faire“ („ramis gakeTebis valdebuleba“), 
romelic, savaraudod, aRebul iqna romanuli qveynebis samoqalaqo 
samarTlidan. is gamoyofs kerZo samarTlis valdebulebebs ramis ga-
keTebasTan mimarTebiT da ramis keTebisgan TavSekavebis valdebulebas 
(valdebulebisgan Tavis arideba). 

sainteresoa, rom „ramis gakeTebis valdebuleba“, romlis Ses-
rulebac SeiZleba mouwios qveynebs, wamoWril iqna mosarCelis mier 
da  sasamarTlom miiRo gaeros generaluri asambleis mier ekonomi-
kuri, socialuri da kulturuli uflebebis paqtis damtkicebidan 
ori wlis Semdeg19, anu idea, rom adamianis uflebebis dacva SeiZleba 
moiTxovdes dadebiT qmedebas saxelmwifosgan, gzas ikvalavs saerTa-
Soriso samarTlis TeoriaSi.

es idea revoluciuri iyo, radgan pirveli gacxadebuli adamianuri 
ufleba da aseTi saxiT gamoxatuli adamianis uflebebis „tradici-
uli“ forma moiTxovda saxelmwifosgan TavSekavebas. msoflioSi ada-
mianis uflebebis pirvel inglisur wesdebaSi _ Magna Carta Libertatorum 
_ CamoTvlili iyo mefis valdebulebebi, Tavi Seekavebina konfiska-
ciisgan, ganzrax zianis miyenebisgan,  sasamarTlos gareSe sanqciebis 
dawesebisgan da a.S., romelTa msgavsi aisaxa mogvianebiT miRebul ada-
mianis uflebaTa deklaraciaSi, aSS-is damoukideblobis deklaraciasa 
da adamianisa da moqalaqeTa uflebebis frangul deklaraciaSi. 

pirveli samarTlebrivi norma, romelmac safuZveli Cauyara aseT 
pozitiur valdebulebebs, miRebul iqna 1946 wels: safrangeTis 1946 

18	 ECtHR, Case “relating to certain aspects of the laws on the use of languages in education in Bel-
gium” v. Belgium, 23rd July 1968, § 5. 

19	 miRebul iqna 1966 wlis 16 dekembers, ZalaSi Sevida 1976 wlis 3 ianvars.
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wlis konstituciis preambulaSi CamoTvlilia „politikuri, eko-
nomikuri da socialuri  principebi“  (termin  „principis“ da ara 
„uflebis“ gamoyeneba sadavo iyo xSirad am normis safuZvelze fizi-
kuri piris sarCelis dakmayofilebasTan dakavSirebiT), saidanac zogi-
erTi moiTxovda moqmedebas saxelmwifosgan maTi aRsrulebis mizniT 
(Tanabari wvdoma ganaTlebasTan, ufaso ganaTlebis sistemis organi-
zeba, fizikuri pirebisa da ojaxebis „ganviTarebis saSualebebiT uz-
runvelyofa“...).

paqtis (adamianis uflebebis dokumenti, romelic moiTxovda dadeb-
iT qmedebas saxelmwifos mxridan) miRebis Semdeg adamianis „tradici-
ul“ uflebaTa dokumentebi aRqmul iqna sxvagvarad: pozitiuri val-
debulebebi gamoCnda iq, sadac mxolod TavSekavebis valdebuleba 
moiazreboda. adamianis uflebaTa evropuli sasamarTlos samuSao 
simbolurad asaxavs am ganviTarebas, Tumca igive bedi elis adamia-
nis uflebaTa SedarebiT Zvel deklaraciebs, magaliTad, rogoricaa 
1789 wlis franguli deklaracia, romlis me-6 muxlSi gacxadebulia 
adamianTa Tanasworobaze, rac tradiciulad aRiqmeba diskriminaci-
is akrZalvad20. SedarebiT axlaxan mosamarTleebma gansazRvres, rom 
Tanasworobis principi (sainteresoa, rom Tanasworoba arasodes mi-
iCneva adamianis uflebad) aseve moiTxovda saxelmwifosgan dadebiTi 
RonisZiebebis ganxorcielebas TanasworobasTan dakavSirebiT.21

pozitiuri valdebulebebi, faqtobrivad, ufro mZimed awevs sax-
elmwifo organoebs, vidre negatiuri valdebulebebi. ganvixiloT 
adamianis tradiciul uflebasTan dakavSirebuli magaliTi, romelic 
Camoyalibda negatiur valdebulebad _ esaa religiuri Tavisuflebis 
ufleba. am uflebasTan dakavSirebiT saxelmwifo valdebulia, Tavs 
ar moaxvios religia sakuTar mosaxleobas da misces mas saSuale-
ba, misdios religias sakuTari arCevanis Sesabamisad (an saerTod ar 
misdios).22 amasTanave, adamianis es ufleba ar irRveva masSi saxelmwi-
fos pirveli Carevisas (aRniSnulis kargi magaliTia germanuli mkacri 
sqema adamianis uflebis darRvevis arsebobis Sesafaseblad, romelic 
iwyeba Carevis arsebobis dadasturebiT da Semdeg amowmebs am Carevis 
dasabuTebas misi kanonierebis Sesafaseblad). magaliTad, ramdenime 
qveyanaSi miiCneva, rom religiuri niSnebis tarebis akrZalva sajaro 

20	 M. Borghetto, “Égalité, différenciation et discrimination: ce que dit le droit”, Informations Sociales 
Vol. 4, 2008, 8.

21	 Conseil Constitutionnel, Les discriminations positives dans la jurisprudence du Conseil Constitution-
nel, September 2004, 5.

22	 L. M. Siering, Die negative Religionsfreiheit und ihre Bedeutung bei aufenthaltsbeenden Maßnah-
men, Germany, 2011, 75.
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sivrceSi (jvari skolis saklaso oTaxebSi,23 an Cadris tareba24 Ria 
sivrceSi) ar aris religiuri Tavisuflebis uflebis darRveva. 

pozitiur valdebulebaTa moTxovnebi, zogadad, ufro metad abso-
luturia, anu lavrisenis sityvebiT: „regularuli pozitiuri valde-
buleba ar aris arCeviTi“25, radgan  im momentidan, roca saxelmwifo 
arafers akeTebs pozitiuri valdebulebis Sesasruleblad, irRveva 
adamianis ufleba, romelic daculi unda yofiliyo pozitiuri val-
debulebiT. absolutizmi unda iyos fardobiTi ara valdebulebis 
bunebis, aramed misi Sinaarsis TvalsazrisiT: ufaso ganaTlebis uz-
runvelyofis pozitiuri valdebuleba moiTxovs Tu ara skolis arse-
bobas yovel 30 kilometrSi? aseve ufaso jandacvis moTxovna gulisx-
mobs Tu ara saxelmwifo dawesebulebis arsebobas, romelic esTetikis 
qirurgias emsaxureba? moiTxovs Tu ara sicocxlis ufleba dnm-is 
testis Catarebas yvela SemTxvevaSi, rodesac saidumloebiT mocul 
gauCinarebasTan gvaqvs saqme? _ standartebi, romelTa Sesrulebac 
evalebaT saxelmwifoebs, SeiZleba gaizardos an Semcirdes pozitiuri 
valdebulebebis Sinaarsis koreqtirebiT.  

pozitiur valdebulebaTa es absoluturi xasiaTi, miuxedavad 
aRniSnulisa, rCeba erT-erT ZiriTad sisusted im TvalsazrisiT, rom 
bevri saxelmwifo uarzea, aRiaros aseTi valdebulebebi, maT Sesrule-
basTan dakavSirebuli sirTuleebisa da xarjebis gamo.

es xsnis, Tu ratom rCeba jer kidev udidesi gansxvavebebi poziti-
uri da negatiuri valdebulebebis aRsrulebis Sesabamis reJimSi.

2. gansxvaveba pozitiuri da negatiuri valdebulebebis aRsrulebaSi

pirveli da ZiriTadi gansxvaveba orive tipis valdebulebebis aR-
srulebis meqanizmebs Soris aris am valdebulebaTa Sinaarsis ganmarte-
baSi. radgan ar arsebobs analogiis gansxvavebuli doneebi pozitiur 
valdebulebebTan, es tipi Teoriulad gacilebiT ufro absolutu-
ria, vidre negatiuri valdebulebebi. amasTanave, praqtikaSi poziti-
uri valdebulebebis Sinaarsi cvalebadia, negatiuri valdebulebebi-
sgan gansxvavebiT. Tu SevadarebT mxolod 1966 wlis or paqts, naTeli 
iqneba: paqti samoqalaqo da politikuri uflebebis Sesaxeb acxadebs, 

23	 Bundesverfassungsgericht, Kruzifix-Urteil, 16th May 1995.
24	 ECtHR, S.A.S. v. France, 1st July 2014.
25	 L. Lavrysen, “Protection by the Law...”, in Y. Haeck, E. Brems (eds.), Human Rights and Civil Liber-

ties in the 21st century, Netherlands,  2014, 87.
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rom xelSemkvreli mxare „valdebulebas iRebs, pativi sces da uzrun-
velyos mis teritoriaze myofi da mis iurisdiqcias daqvemdebarebuli 
yvela fizikuri pirisTvis am konvenciiT aRiarebuli yvela ufleba, 
miuxedavad nebismieri ganmasxvavebeli niSnisa, rogoricaa: rasa, kanis 
feri, sqesi, ena, religia, politikuri an sxva Sexedulebebi, erovnuli 
an socialuri warmoSoba, qoneba, dabadeba an sxva statusi“ (me-2 muxlis 
§1), xolo misi valdebuleba ekonomikuri, socialuri da kulturuli 
uflebebis uzrunvelyofasTan dakavSirebiT mxolod aiZulebs qvey-
nebs, „gadadgan nabijebi individualurad da saerTaSoriso daxmarebi-
sa da TanamSromlobis  saSualebiT, gansakuTrebiT ekonomikuri da te-
qnikuri nabijebi, maqsimalurad xelmisawvdomi resursebis farglebSi, 
im mosazrebiT, rom warmatebiT iqnes miRweuli am konvenciiT aRiare-
buli uflebebis sruli realizacia yvela saTanado saSualebiT, maT 
Soris, sakanonmdeblo RonisZiebebis gatarebiT“  (me-2  muxlis  §1); 

ekonomikuri, socialuri da kulturuli uflebebis saerTaSoriso 
paqtidan gamomdinare valdebulebebis masStabi, romelic, ZiriTadad, 
axdens pozitiuri valdebulebebis dakisrebas, TiToeuli qveynis Sesa-
fasebelia. SeiZleba, vinmem amtkicos, rom „xelmisawvdomi resursebis 
maqsimumis“ moxsenieba iZleva Sefasebis obieqtur elements nebismieri 
gare organosTvis, romelic afasebs qveynis moqmedebis kanonierebas 
am paqtis mixedviT, Tumca „xelmisawvdomi resursebis maqsimumi“ ar 
aris „misi resursebis maqsimumi“ da, amdenad, SeiZleba miCneul iqnes, 
rom es exeba saxelmwifo resursebs, romlebic rCeba yvela sxva sax-
elmwifo xarjebis daqviTvis Semdeg, radgan ar arsebobs raime wesi an 
miTiTeba, romelic gansazRvravs, saxelmwifo xarjebis Tu  ra nawili 
unda iqnes gamoyofili ganaTlebisTvis da qveynebi Tavisufali arian, 
gansazRvron TavianTi sabiujeto prioritetebi sakuTari survilis 
Sesabamisad. es saxelmwifos suverenulobis klasikuri gamoxatulebaa. 
da mainc, adamianis uflebebi didi xania iTvleba saxelmwifos suveren-
ulobis SezRudvis wyarod, rogorc gansazRvravda rolsi 1993 wels.26

xSirad aseTi SezRudvebi iRebs iseT xasiaTs, rom saerTaSoriso 
organoebi yuradRebiT ikvleven qveynebis moqmedebas, afaseben mas ada-
mianis uflebebis dacvis standartebis Sesabamisad. adamianis uflebaTa 
evropuli sasamarTlo ganixileba yvelaze efeqtianad am meqanizmebs 
Soris. zogadad, aseTi saerTaSoriso organoebi didi xani ar aris, rac 
arsebobs da maTi Zalaufleba minimaluria, ZiriTadad, aRsrulebis 
meqanizmebis ararsebobis gamo27. am mxriv gacilebiT warmatebuli Cans 

26	 J. Rawls, Political Liberalism, USA, 1993, 70.
27	 rogorc dasturdeba ruseTis bolo or omSi saerTaSoriso Tanamegobrobis moq-
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adamianis uflebebis aRsrulebis erovnuli meqanizmebi, ufro metad 
ki sasamarTlo meqanizmebi. qveynebis umravlesoba, gansakuTrebiT 
dasavleTSi, eWvis TvaliT ufro erovnuli sasamarTlos mier miRebul 
ganCinebebs uyurebs, vidre saerTaSoriso tribunalis mier gamotanil 
gadawyvetilebebs _ aseTi damokidebuleba evrokavSiris sasamarTlos 
sistemis safuZvelia.28

amasTanave, erovnul sasamarTloebsac ki akliaT enTuziazmi pozi-
tiuri valdebulebebis aRsrulebis ganxilvis TvalsazrisiT. es aixs-
neba, erTi mxriv, im faqtiT, rom yvelaze pozitiuri valdebulebebi 
qmnis problemebs saxelmwifo biujetis dabalansebis mimarTulebiT. 
miuxedavad imisa, rom sasamarTlo politikis SemuSaveba daaxloe-
biT erTi saukunis ganmavlobaSi realobaa  (ramac warmoSva gamoTqma 
„mosamarTleebis mmarTveloba“, romelic ekuTvnis amerikis mTavar 
mosamarTle v. klarks 1914 wels29), sabiujeto sakiTxebi iseTi Temaa, 
romelsac mosamarTleebi xSirad gverds uvlian da saubroben kompe-
tenciis naklebobaze. aseT daskvnamde mivida samxreTafrikeli mosamar-
Tle, romelmac ganacxada, rom sasamarTlom unda Seasustos Tavisi 
iurisdiqcia iseT saqmeebze, romlebic exeba sabiujeto sakiTxebs, ram-
denadac aseTi sakiTxis gadawyveta bolos gavlenas moaxdens mTeli 
biujetis balansze.30 ufro metic, qveynis biujeti kavSirSia dabe-
gvrasTan da, amdenad, ganixileba iseT ramed, rac ekuTvnis xalxs da 
unda gadawyvitos xalxma TavianTi warmomadgenlebis meSveobiT. sxva 
sityvebiT, sasamarTlos gandgoma pozitiuri valdebulebebis sfer-
osgan ganixileba rogorc pativiscemis gamoxatva yvelaze ZiriTadi 
demokratiuli principebis mimarT.31

is SeiZleba aseve ganxilul iqnes simxdalis gamoxatulebad.  samxre-
Tafrikuli precedentuli samarTlis zeviT citirebuli debuleba 
(romelic 2003 wels gauqmda samxreT afrikis umaRlesi sasamarTlos 
mier) adgens, rom „policentrulobis problemebi mkafiod unda moq-

medebaTa SedarebiT, saqarTvelos winaaRmdeg oms ar mohyolia raime ekonomikuri 
sanqcia ruseTis federaciis winaaRmdeg, xolo yirimze Setevis Semdeg ruseTis 
mimarT gamoyenebul iqna ramdenime embargo.

28	 K. Alter, The European Court’s Political Power: Selected Essays, UK, 2009, 288.
29	 W. Clark, “Government by Judges- Adress Delivered at Cooper Union”, 63rd Congress, 2nd Session, 

Doc. No. 160, Washington, 1914.
30	 Quoted in K. O’Regan, “Introducting Social and Economic Rights”, in A. Nolan and others (eds.), 

Giving Effect to Social and Economic Rights, The Role of the Judiciary and other Institutions, Cape 
Town, 1998.

31	 sabiujeto problemebi sxva problemebTan erTad iyo amerikuli revoluciis mizezi 
(„aranairi dabegvra warmomadgenlobis gareSe“), aSS-is revoluciis am aspeqtis ga-
sacnobad ix.: A. Axelrod, The Real History of the American Revolution, 2007, 44 f.
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medebdes rogorc mniSvnelovani SemzRudveli procesi gasamarTlebis 
procesze, gansakuTrebiT, roca davas axlavs ganawilebiTi Sedegebi. 
magram policentruloba ar SeiZleba ayvanil iqnes iurisprudenciis 
praqtikis rangSi, romlis artikulacia Semdgomi analizis gareSe gana-
pirobebs sasamarTlos uunarobas, aRasrulos kanonieri movaleobebi, 
romelTac mohyveba araprognozirebadi Sedegebi“.32 gamocdilebisa da 
codnis nakleboba ar aris sapatio mizezi mosamarTlisTvis, ar Seas-
rulos sakuTari Tanamdebobrivi movaleobebi, _ es marTlmsajule-
baze uaris Tqmaa. 

arsebobs meore argumenti, raTa orive saerTaSoriso xelSekrule-
ba miCneul iqnes SeTanxmebad im socialuri, ekonomikuri da kul-
turuli uflebebisa da erovnuli (konstituciuri) normebis Sesaxeb, 
romlebic gansazRvravs pozitiur valdebulebebs, rogorc, ubralod, 
„ganzraxvis deklaracias“ da ara rogorc „programas“,33 aqve xazi 
unda gaesvas am normebis bundovanebas. argumenti isaa, rom, Tu kan-
onis Semqmnelebi apirebdnen savaldebulo normebis amoqmedebas, isini 
ufro mkafiod Camoayalibebdnen am valdebulebebis Sinaarss. fran-
gulma doqtrinam gasuli saukunis 50-ian wlebSi daxvewa pozitiuri 
valdebulebebis Teoria, romlis Tanaxmad, am ukanasknelma SeiZleba 
warmoSvas sasamarTlos mier aRsrulebadi moTxovnebi im SemTxvevebSi, 
rodesac maT ar sWirdebaT Semdgomi samarTlebrivi Careva.34 sxva Sem-
TxvevaSi, aseTi normebi exeba mxolod  „sakanonmdeblo xelisuflebi-
sTvis miwodebuli rekomendaciis35 mniSvnelobas da, ra Tqma unda, ara 
adamianis uflebebs. bolodroindeli franguli doqtrina  amtkicebs, 
rom uaxlesi saerTaSoriso normebi adamianis uflebebis Sesaxeb xels 
uwyobs  im Sexedulebas, rom pozitiuri valdebulebebi aRsrulebadia 
sasamarTlos mier,  Tu maTi gansazRvra xdeba sakmarisi detalebiT.36 
am Sexedulebas ganamtkicebs magaliTi induri sasamarTloebisa, sadac 
mosamarTle cdilobs (da zogierT aspeqtSi warumateblad) sakanon-
mdeblo Stos adgilis dakavebas adamianis uflebebTan dakavSirebuli 
pozitiuri valdebulebebis srulad gansaxorcieleblad.37

32	 High Court of Justice of South Africa, Rail Commuter Action Group & Ora v. Transnet Limited & 
Ors, 6th February 2003, §112. 

33	 Expression from Rivero J., Vedel G., Droit social, 1947, new ed. 1980, 139-140.
34	 M. Waline, “Note sous Dehaene”, Revue de droit public, 1950 696.
35	 Idem. 
36	 M.-J. Redor-Fichot, “L’indivisibilité des droits de l’Homme”, Cahiers de la recherche sur les droits 

fondamentaux, Vol. 7, 2009, 81.
37	 J. Cassels, “Judicial Activism and Public Interest Litigation in India: Attempting the Impossible?”,  

American Journal of Compara.ive Law,  Vol. 37, 1989,  515.
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miuxedavad imisa, rom SeuZlebelia, uaryofil iqnes pozitiuri 
valdebulebebis ganmsazRvreli bevri normis bundovaneba da uzus-
toba, arsebobs aqedan gamosavali, rac moiTxovs gaanalizebas mTliani 
kiTxvisas _ rogoria sasamarTlos uflebamosileba sakanonmdeblo 
Stos sapirispirod? frangulma samarTlebrivma doqtrinam gadmoitana 
da garkveulwilad moaxdina sakuTari Teoriis adaptacia:  „Tu norma 
ar aris sakmarisad zusti, misi pirdapiri gamoyeneba ar xdeba“  evroka-
vSiris realuri samarTlisTvis, sadac is miRebul iqna sxva evropuli 
sasamarTloebis mier da cnobili gaxda rogorc „acte clair doqtrina“.38 
es Teoria iZleva pasuxs iseT sakiTxebze, romlebic warmoiSoba ma-
Sin, rodesac  evrokavSiris wevri qveyana arafers akeTebs evrodireq-
tivis Sesasruleblad dadgenil droSi: Tu konkretuli direqtivis 
debulebebi sakmarisad mkafioa, sasamarTloebs SeuZliaT, uSualod 
maT daeyrdnon sakuTar ganCinebebSi; Tu isini ar aris sakmarisad mka-
fio, SesaZlebelia saxelmwifos winaaRmdeg sarCelis Setana mis iuris-
diqciaSi myofi nebismieri piris mier zianis anazRaurebis moTxovniT, 
da saxelmwifos daevaleba Sesabamisi RonisZiebebis ganxorcieleba (an 
daekisreba jarima  evrokavSiris sasamarTlos mier). Tumca es Teoria 
moiTxovs aRiarebas, rom sasamarTlos SeuZlia, faqtobrivad, sakanon-
mdeblo xelisuflebas sanqcia dauwesos umoqmedobisTvis, da ara mar-
to garkveuli qmedebis ganxorcielebisTvis. TavSekaveba am Teoriis 
mimarT gasagebia _ is kars aRebs sakanonmdeblo Stoze mosamarTleTa 
SeuzRudavi kontrolisaTvis.

da mainc, is rCeba yvelaze mZlavr instrumentad imisaTvis, raTa 
pozitiuri valdebulebebi ar darCes Seusrulebeli da uzrunve-
lyofil iqnes adamianis uflebebis efeqtiani dacva; is aseve aris 
sakiTxis pragmatuli gadawyveta _ mosamarTleebs ar akisriaT ada-
mianis uflebebis dacva. mniSvnelovani upiratesoba, ramdenadac ga-
mocdileba aCvenebs, teqnikur sakiTxebSi xSirad ufro sakanonmdeb-
lo Stos mxaresaa, iseve rogorc demokratiuli legitimacia iseTi 
gadawyvetilebebis misaRebad, romlebic did gavlenas axdens sazoga-
doebaze. da mainc, adamianis uflebebs ar aklia yvelaze efeqtiani 
dacva, rac gulisxmobs sasamarTlos mxridan dacvas39.

38	 R. Schütze, European Constitutional Law, UK, 2012, 298.
39	 N. K. Komesar, Law’s Limits: Rule of Law and the Supply and Demand of Rights, UK, 2001, 143.
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B. filosofiuri opozicia pozitiuri valdebulebebis mimarT saqarT-
veloSi

1) pozitiuri valdebulebebi ar arsebobs liberalur saxelmwifoSi? 

zeviT warmodgenili meqanizmi realurad moiTxovs sakanonmdeblo-
sasamarTlo urTierTobebis koncefciis politikuri da TiTqmis fi-
losofiuri bunebis  cvlilebas. survilis ararseboba _ aRiarebul 
iqnes da Sesruldes pozitiuri valdebulebebi, SeiZleba aixsnas poli-
tikuri da filosofiuri koncefciebis msgavsi cvlilebis saWiroebiT, 
gansakuTrebiT saqarTveloSi.

`pozitiuri valdebulebebi~ da `saxelmwifos ufro meti doziT 
Careva~ sinonimuri mniSvnelobis cnebebia. pozitiuri valdebulebebis 
warmoiqmna socialur-ekonomikuri uflebebidan niSnavs saxelmwifo 
Carevas gadanawilebis TvalsazrisiT (ufaso jandacvis sistemis Se-
Tavazeba niSnavs sagadasaxado Semosavlebs am sistemis dasafinanse-
blad, saarsebo minimumis uzrunvelyofa aseve gulisxmobs SeZlebuli 
mosaxleobis dabegvras Semosavlis gadanawilebis mizniT da a.S.), ma-
gram es aseve Carevaa ekonomikur cxovrebaSi (fexmZime qalebis sam-
saxuridan gaTavisuflebis akrZalva an SezRuduli SesaZleblobebis 
mqone pirebis dasaqmebisaTvis upiratesobis miniWeba SromiTi kanon-
mdeblobis SezRudvas gulisxmobs); kulturuli uflebebi aseve xels 
uwyobs saxelmwifo xarjebis zrdas. imisaTvis, raTa uzrunvelyofil 
iqnes yvela umciresobis Tanabari warmodgena mediaSi, saxelmwifoebi 
xSirad mimarTaven specialuri arxis dafinansebas an gazeTebisa da sxva 
publikaciebis dafinansebas konkretul umciresobebTan dakavSire-
biT. Tu kulturuli uflebebi moiTxovs umciresobis enis dacvas, es 
xSirad gulisxmobs oficialuri dokumentebis Targmnas umciresobis 
enaze da swavlebis xelmisawvdomobas amave enaze skolebSi _ yvela es 
RonisZieba ganapirobebs xarjebis zrdas, rac unda dabalansdes sax-
elmwifo Semosavlebis ekvivalenturi zrdiT.

SeiZleba, vinmem gaaprotestos, rom dabegvra ar Cans socialur-
ekonomikur an kulturul uflebebTan _ samxedro xarjebic xom aseve 
mniSvnelovani sabiujeto xarjebia; sasamarTlosa da policiis arse-
bobac SeuZlebelia dafinansebis gareSe... da ufro xSirad es niSnavs 
gadasaxadis gadamxdelebis mier gadaxdil fuls (pirdapiri an ara-
pirdapiri gadasaxadebis formiT). ratom aris saxelmwifo Carevis es 
forma ufro miRebuli? _ imitom, rom aseTi Carevebi aris saxelmwi-
fos ZiriTadi misia, mizezi imisa, Tu ratom Seiqmna, upirveles yov-
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lisa, saxelmwifo. hobsis40, lokisa41 da (SedarebiT zomierad) rusos42 
socialuri xelSekrulebebis Teoriebis Tanaxmad, saxelmwifoebi unda 
icavdnen sakuTar moqalaqeebs gare jgufebidan momdinare safrTxe
ebisgan (es ganapirobebs armiis saWiroebas), iseve rogorc erTmaneTi-
sagan (policiis arsebobis dasabuTeba) da marTlmsajulebis uzrunv-
elsayofad ibrZodnen kerZo piris mier SurisZiebis ganxorcielebis 
aRsakveTad.

es aseve xsnis, Tu ratomaa adamianis e.w. tradiciuli, anu pirveli 
Taobis, uflebebidan momdinare pozitiuri valdebulebebi aseTi far-
To xasiaTisa, radgan sicocxlis ufleba ar aris ubralod dacva sax-
elmwifos intervenciis winaaRmdeg (negatiuri valdebuleba), is aseve 
moiTxovs saxelmwifosagan moqmedebas, raTa daicvas fizikuri pirebis 
sicocxle erTmaneTisagan (pozitiuri valdebulebebi) ... da es bolo 
moTxovna, faqtobrivad, erT-erTi yvelaze safuZvliani molodinia 
saxelmwifos misamarTiT  sazogadoebrivi  xelSekrulebis TeoriebSi. 

zogierTi saxelmwifos Teoria ufro metad upirispirdeba saxelm-
wifos Carevas, vidre sxvebi. saxelmwifos liberaluri Teoria, mag-
aliTad, emxroba saxelmwifo intervenciis minimumamde dayvanas (armia, 
policia, marTlmsajuleba) da, amdenad, eWviT ganixilavs yvelaze 
dadebiT valdebulebebs, gansakuTrebiT maT, romlebic gamomdin-
areobs socialuri, ekonomikuri an kulturuli uflebebidan. yvelaze 
emblematur liberalur saxelmwifos, amerikis SeerTebul Statebs, ar 
ganuxorcielebia socialuri, ekonomikuri da kulturuli uflebebis 
Sesaxeb paqtis ratificireba (magram moaxdina misi „tyupiscalis“ _  
samoqalaqo da politikuri uflebebis Sesaxeb paqtis ratificireba). 
amis sapirispirod, e.w. socialisturi saxelmwifos modeli xasiaTdeba 
saxelmwifos intervenciis maRali xarisxiT43. saxelmwifos movaleoba, 
ZiriTadad, aris socialur-ekonomikuri uflebebis faqtobrivi da-
konkreteba44 (da, sabWoTa kavSiris saxelmwifo Teoriis Tanaxmad, kul-
turuli uflebebisac ki45). saqarTvelom sabWoTa kavSiridan gamosv-

40	 S. Sreedhar, Hobbes on Resistance: Defying the Leviathan, UK, 2010, 129.
41	 M. Walzer, Obligations: Essays on Disobedience, War, and Citizenship, USA, 1970, 3.
42	 daumorCileblobisken mowodebis nacvlad, ruso mTavrobis mier valdebule-

bebis Seusruleblobas ganixilavda problemad, romelic unda gadawyvetiliyo 
instituciuri politikuri cvlilebiT, ix. R. Maliks, Kant’s Politics in Context, UK, 
2014, 118.

43	 K. Willis, Theories and Pratices of Development, UK, 2005,  76.
44	 J. Hájek, The Human Rights Movement and Social Progress, in V. Havel, The Power of the Powerless, 

UK, 2009, 89.
45	 W. K. Barth, On Cultural Rights: The Equality of Nations and the Minority Legal Tradition, Nether-

lands, 2008, 76.
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lis Semdeg, gasuli saukunis 90-iani wlebis dasawyisSi airCia sruliad 
liberaluri kursi, Tumca mas Semdeg am gzidan bevrjer gadauxvia (mag-
aliTad, bolodroindeli gadawyvetilebebi konkurenciisa da monopo-
liebis efeqtiani regulirebis dawyebis an avtomobilebis savalde-
bulo dazRvevis SemoRebis Sesaxeb). Zlieri saxelmwifo intervenciis 
mniSvneloba jer kidev  ar aris gacnobierebuli qarTul sazogadoe-
baSi da mis politikur filosofiaSi. es xsnis TavSekavebas  poziti-
uri valdebulebebis mimarTulebiT mainc, romlebic gamomdinareobs 
socialuri, ekonomikuri da kulturuli uflebebidan. 

liberalur sistemebSi RonisZiebebi ekonomikuri uTanasworobis 
mimarT xSirad kerZo (kerZo im TvalsazrisiT, rom „ar aris saxelm-
wifo“) iniciativaa. evropis masStabiT ufaso ganaTleba didi xania, 
SemoTavazebulia eklesiis mier; inglisSi bevri magaliTia imisa, rom 
mdidari ojaxebi sTavazoben yoveldRiur sakvebs (an saarsebo minimums 
fuladi formiT) mosaxleobis yvelaze mowyvlad fenebs; saqarTvelos 
marTlmadidebluri eklesia  mniSvnelovan rols asrulebs siRaribis 
winaaRmdeg brZolaSi. saqarTveloSi socialuri erTianoba aseTi for-
miT   gamoixateba ara gadanawilebis saxelmwifo sistemis meSveobiT 
pozitiuri valdebulebebis safuZvelze, aramed kerZo danaxarjebis 
saSualebiT. amitom ar aris gasakviri, rom  ar warmoiSva idea, uTanas-
worobis Sesustebis mizniT saxelmwifosaTvis daekisrebinaT valdeb-
ulebebi da igi miekuTvnebinaT zogadad pozitiuri valdebulebebi-
saTvis .

ukanaskneli mizezi, romelic xsnis qarTuli skepticizmis poli-
tikur-filosofiur bunebas pozitiuri valdebulebebis mimarT, esaa 
kanoniT gansazRvruli roli. pozitiuri valdebulebebi niSnavs sax-
elmwifos daqvemdebarebas samarTlebrivi valdebulebebisadmi, so-
cialuri problemis gadasawyvetad46, radgan, Tanamedrove warmodge-
niT, kanons SeuZlia (yvela) problemis gadawyveta47. ufro metic, is 
gansazRvravs ZiriTad cnebas, rom problemebis umravlesoba  sazoga-
doebaSi, gansakuTrebiT ekonomikur uTanasworobasTan mimarTebiT, 

46	 midgoma, romelic bevrjer iqna gamoyenebuli bolodroindel kvlevebSi: Wiley-
Blackwell/UNESCO, “Poverty as a Human Rights Violation: Grassroots Perspectives”, International 
Social Science Journal, Vol. 60, Issue 196, 2009, p215-319; De Schutter O. (UN Special Rapporteur), 
Countries Tackling Hunger with a Righ to Food Approach – Significant Progerss in Implementing the 
Right to Food at National Scale in Africa, Latin America and South Asia, May 2010.

47	 mosazreba, romelic gavrcelebulia ara marto mecnierebs, aramed saxelmwifo in-
stitutebs Soris: Commission pour la démarginalisation par le droit, Pour une application équi-
table et universelle de la loi _ Rapport final, 2006; and at international level: ix. also De Schutter O., 
ocit.  (n. 46).
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ukavSirdeba adamianis uflebaTa sakiTxebs48. da Tu kanons SeuZlia yve-
la problemis gadawyveta, es imitom, rom igi samarTlebrivi xasiaTi-
saa _ am Sexedulebis mixedviT, saTanado kanonmdeblobis ararseboba 
aris samarTlebrivi problema per se; meore SexedulebiT, ekonomikur 
uTanasworobas aqvs socialuri sawyisebi, gadawyveta ki ekonomikuria, 
magaliTad, axali gadasaxadis SemoReba, raTa dafinansdes simdid-
ris gadanawilebis programa gadanawilebis uflebis gacxadebis gar-
eSe. ukanaskneli mosazrebiT, SemoTavazebuli gadawyveta ufro moq-
nilia, radgan, Tu gadanawileba ar gamoixateba adamianis uflebebiT, 
gadanawilebis sistemebi SeiZleba martivad iqnes modificirebuli da 
ukan dabrunebulic. magram problema isaa, rom, krizisis Tvalsaz-
risiT, qveynebi cdiloben, Seamciron socialuri dacvis programebi 
da amiT ukiduresad Raribebi datovon dacvis gareSe da SigadaSig 
Seqmnan siRaribesTan dakavSirebuli problemebi, romlebic aTwleu-
lobiT gagrZeldeba. gadanawilebis programebis gardaqmna adamia-
nis xelSeuval uflebad, romelic gamyarebuli iqneba mniSvnelovani 
samarTlebrivi normebiT (konstituciuri da saerTaSoriso normebi), 
aqcevs maT aramaterialurad da uzrunvelyofs grZelvadian dacvas. 
am TvalsazrisiT, pozitiuri valdebulebebi, romlebic am uflebebi-
dan momdinareobs, aseve gvTavazoben  saxelmwifos dacvas.

adamianis tradiciuli uflebebidan gamomdinare, pozitiuri 
valdebulebebic aseve gamoxatavs rwmenas, rom kanons SeuZlia yvela 
problemis gadawyveta. ganvixiloT kidev erTi magaliTi: sicocxlis 
ufleba. negatiuri valdebulebis TvalsazrisiT, is icavs fizikuri 
pirebis sicocxles saxelmwifos Carevisgan; pozitiuri valdebuleba 
moiTxovs, saxelmwifo Caerios, raTa daicvas fizikuri pirebi erT-
maneTisagan da garkveul garemoebebSi sakuTari Tavisganac ki, mag-
aliTad, TviTmkvlelobisagan (valdebuleba, romelic gamoiyeneba 
mxolod maSin, Tu TviTmkvleli piri imyofeba saxelmwifo organoe-
bis pasuxismgeblobis qveS, magaliTad, dakavebulia policiis mier49). 
es niSnavs, rom mkvleloba  an TviTmkvleloba ganixileba rogorc 
problema, romelic unda gadaiWras kanonis mier, e.i. samarTlebri-
vi problemaa  da ara, ubralod, socialuri sakiTxi, rogorc das-
turdeba diurkemis naSromSi50 da Semdeg gamoqveynebul kvlevebSi.

48	 D. Roman, “Introduction: La justiciabilité des droits sociaux ou les enjeux de l’édification d’un État 
de droit social”, in D. Roman (ed.), Droit des pauvres, pauvres droits? _ Recherches sur la justicia-
bilité des droits sociaux, France, 2010, 15-16.

49	 Tanribilir v. Turkey, 16th  November 2000.
50	 É. Durkheim, Le Suicide, France, reprint 2013 (original: 1897), 314.
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SeiZleba miviCnioT: gaTaviseba Tezisa, rom kanoni gvTavazobs 
yvelafris gadawyvetas, moiTxovs warmodgenis Zlier daZabvas... 

2) pozitiuri valdebulebebis praqtikuli aspeqti

Sexedulebis mimarT, _ rom pozitiuri valdebulebebi warmoiqmneba 
kulturuli uflebebidan, _ iseTi saxelmwifos skepticizmi, rogori-
caa saqarTvelo, kidev ufro metad gasagebia. kulturul uflebebs 
xSirad akritikeben, gansakuTrebiT mTavrobebi,  bevri kulturuli 
moTxovnis warmoSobisa  da sazogadoebis gayofis gamo51 (sxva Sexed-
uleba adasturebs, rom kulturuli problemebidan gamomdinare, 
socialuri konfliqtebi, faqtobrivad, moiTxovs kulturul ufle-
bebs52). sul mcire, risi mtkicebac SeiZleba saqarTvelos Sesaxeb, aris 
is, rom mas ar aqvs multikulturuli sazogadoebis didi gamocdile-
ba _ dResac ki qarTuli sazogadoeba erT-erTi yvelaze homogenuri 
sazogadoebaa msoflioSi53. dasavleT evropis qveynebSi kulturuli 
mravalferovneba ara mxolod radikalurad ganwyobili memarjvene 
partiebis mier aRiqmeba socialuri da teritoriuli erTianobis wi-
naaRmdeg mimarTul saSiSroebad, aramed 2015 wlis oqtomberSi espaneT-
Si gatarebuli mkacri zomebi kataloniuri nacionalisturi moZraobis 
liderebis winaaRmdeg54, angela merkelis 2010 wlis gancxadeba, rom 
„multikulturuloba damarcxda“,55 swored rom aseT Sexedulebebzea 
dafuZnebuli. aseTi Sexedulebebi gaziarebulia calkeul mecnierul 
kvlevebSic.56 msgavsi Sexedulebebis arsebobiT SesaZloa aixsnas saqa-
rTvelos saxelmwifos mier kulturuli mravalferovnebis mxardaWer-
isagan, aseve kulturuli uflebebis miniWebisagan Tavis Sekaveba. 
Tumca bolo wlebSi am TvalsazrisiT  garkveuli winsvla SeiniSneba: 
sagareo saqmeTa saministros mier momzadebul saqarTvelos erovnuli 
usafrTxoebis koncefciaSi57 kulturuli mravalferovenebis ganvi-

51	 W. Kymlicka, “Universal Minority Rights? The Prospect for Consensus”, in Y. Morigiwa, F. Ishi-
yama, T. Sakurai (eds.), Universal Minority Rights? A Transnational Approach,  Germany, 2004, 51.

52	 E. Aspinali, R. Jeffrey, A. Regan, “Conclusion” in E. Aspinali, R. Jeffrey, A. Regan (eds.), Diminish-
ing Conflicts in South Asia and the Pacific, USA, 2013, 287.

53	 L. Ramishvili, T. Chergoleishvili, “March of the Goblins”, in S. F. Jones (ed.), The Making of Modern 
Georgia: 1918-2012, UK, 2014, 178.

54	 A. Kassam, “Catalan Leader Faces Abuse of Power Claims“ in The Guardian, 29.09.2015 [http://
www.theguardian.com/world/2015/sep/29/catalan-leader-artur-mas-abuse-of-power-claims], last consult-
ed upon the 3rd November 2015).

55	 V’t Novotny, “Editor’s Introduction“ in Opening the Door? Immigration and Integration in the EU, 
Belgium, 2012,  9.

56	 Reitz J., R. Breton, K. Dion, K. L. Dion, Multiculturalism and Social Cohesion, Canada, 2009, 12 f.
57	 [http://www.mfa.gov.ge/MainNav/ForeignPolicy/NationalSecurityConcept.aspx?lang=ka-GE] (last 
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Tareba prioritetad aris dasaxelebuli. koncefciis mixedviT, „saqa-
rTvelos prioritetia kulturuli mravalferovnebisa da erovnuli 
TviTmyofadobis SenarCuneba da ganviTareba. misTvis mniSvnelovania, 
xeli Seuwyos sxvadasxva eTnikuri jgufis integracias da qveynis aRm-
SeneblobaSi CarTvas. saqarTvelo qmnis pirobebs am jgufebis idento-
bisa da kulturis SenarCuneba-ganviTarebisTvis.“58 rogorc Cans,  saqa-
rTvelos saxelmwifos mier kulturuli mravalferovneba aRiqmeba ara 
rogorc saSiSroeba, aramed  rogorc upiratesoba. SeiZleba, es konce-
fcia miCneul iqnes kulturuli uflebis miniWebis gzaze gadadgmul 
mniSvnelovan nabijad? 

praqtikuli da pragmatuli TvalsazrisiT, saqarTvelos saxelm-
wifos Zlieri interesi aqvs pozitiuri valdebulebebis mimarT, rom-
lebic gamomdinareobs rogorc tradiciuli adamianis uflebebidan, 
ise SedarebiT ufro „axalgazrda“ socialur-ekonomikuri uflebebi-
dan. adamianis tradiciuli uflebebidan gamomdinare dadebiTi val-
debulebebi, faqtobrivad, aris saxelmwifos ZiriTadi misia. adamianis 
sicocxlis dacvis valdebuleba, sazogadoebaSi piradi cxovrebis uz-
runvelyofis valdebuleba, sazogadoebis garkveuli wevrebis konkre-
tuli jgufis religiuri prozelitizmisadmi morCilebis  prevencia 
sxva araferia, Tu ara saxelmwifos misiis gansxvavebuli gamoxatva, da-
icvas sakuTari mosaxleoba. aseTi valdebulebebis Sesruleba marti-
vad aCvenebs saqarTvelos saxelmwifos siZlieresa da stabilurobas.

pozitiuri valdebulebebis Sesrulebisagan miRebuli sargebeli, 
romelic momdinareobs socialur-ekonomikuri uflebebidan, ar aris 
umniSvnelo. saqarTvelos ekonomika amJamad ar yvavis, xolo umuSev-
roba da SromiTi bazris arastabiluroba59 mosaxleobis mudmivi zrun-
vis sagania, rac uklebliv yvela mosamsaxures60 exeba da, faqtobrivad, 
saxeldeba rogorc saqarTveloSi arsebuli ekonomikuri sirTule
ebis mizezi.61 ekonomikurad rTuli periodebi yovelTvis gamoirCeoda 

consulted upon the 3rd November 2015).
58 [http://www.mfa.gov.ge/MainNav/ForeignPolicy/NationalSecurityConcept.aspx?lang=ka-GE] (last 

consulted upon the 3rd November 2015).
59	 dasaqmeba, saqarTvelos statistikis erovnuli saagentos Tanaxmad, farTo cnebaa 

(anazRaurebuli samuSaos erTi saaTi arCevnebamde Svidi dRis ganmavlobaSi sak-
marisia erTi adamianis amosaRebad umuSevarTa siidan: ix.: V. Kvaratskhelia, N. Muk-
baniani, “Unemployment and Labor Market Policy in Georgia”, ISET pulblication, 2011, 3. Other 
numbers have been obtained by other studies: “Employment and Unemployment Trends in Georgia”, 
Issue in Focus – Second Report, November 2011, 8); amdenad, umuSevrobis bolodroindeli 
14%-iani maCvenebeli SeiZleba ufro maRali iyos, statistika rom emyarebodes 
dasaqmebis sxva gansazRvrebas. 

60	 Employment and Unemployment Trends in Georgia, Issue in Focus – Second Report, November 2011.
61	 V. Kvaratskhelia, N. Mukbaniani, ocit. (n. 59), 2.
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rogorc  sirTuleebiT, ise mRelvarebiT _ istorikosebma da ekono-
mistebma gaarkvies, rom SimSilobam irlandiaSi daaCqara proteste-
bi britaneTis batonobis winaaRmdeg62, xolo bevri  separatistuli 
moTxovna italiasa63 da belgiaSi64 gamowveulia garkveuli jgufebis 
surviliT, moipovon ukeTesi cxovrebis ufleba mxolod sakuTari Ta-
visTvis.  

saqarTvelosac SeuZlia, ase warmoaCinos sakuTari Tavi, rogorc 
saxelmwifom, romelic cdilobs, keTildReobis garkveuli xarisxiT 
uzrunvelyos mTeli Tavisi mosaxleoba, raTa am saxelmwifosadmi kuT-
vnileba „sasurveli“ gaxados. Panem et circenses (puri da sanaxaoba) _ 
romis imperia ukve eyrdnoboda aseT „qrTams“ socialuri mSvidobis 
uzrunvelsayofad, Tumca aseTi strategia finansur xarjebTanaa daka-
vSirebuli. SeuZlia ki qarTul saxelmwifos, Tavs amis ufleba misces?  

II. pozitiuri valdebulebebi Tanamedrove saxelmwifos  safuZvelSi

sakiTxi, SeuZlia Tu ara saqarTvelos saxelmwifos adamianis ufle-
bebTan dakavSirebuli pozitiuri valdebulebebis Sesruleba, Taname-
drove saxelmwifos safuZvelia. marTlac, gasuli aTwleulebis ada-
mianis cxovrebis cvlilebas mivyavarT saxelmwifos rolis xelaxal 
gaazrebamde iseT samyaroSi, sadac sazRvrebis dacva naklebad mniS-
vnelovani gaxda, vidre adamianisa da vaWrobis nakadis winaSe arsebu-
li dabrkolebebis daTrgunva (gansakuTrebiT evropaSi), sadac dacvis 
pasuxismgebloba met-naklebad erTaderTi misaRebi mizezia SeiaraRe-
buli Setevis dasawyebad meore saxelmwifos winaaRmdeg, sadac hej-
fondebi asxviseben portfels, romelic bevri saxelmwifos sabiujeto 
SesaZleblobebs aRemateba da sadac Zalauflebis cvla xorcield-
eba ekonomikur da saxelmwifos moqmed pirebs Soris65. am samyaroSi 
calkeuli piri (fizikuri an iuridiuli) ikavebs centralur adgils, 
romelic manamde saxelmwifos ekava.66

Tanamedrove saxelmwifoSi pozitiur valdebulebebs SeuZlebelia 
gverdi auaro, radgan isini adamianis yvelaze martivi da aucilebeli 

62	 C. Kinealy, A Death-Dealing Famine: the Great Hunger in Ireland, Ireland, 1997, 22.
63	 M. Huysseune, Modernity and Secession: The Social Sciences and the Political Discourse of the Lega 

Nord in Italy, UK, 2006, 130.
64	 V. O Barktus, The Dynamics of Secession, UK, 1999, 225.
65	 This shift has been illustrated with the example of British society by W. G. Runciman in A Treatise on 

Social Theory, Vol. III, USA, 1997, 153.
66	 K. Parlett, The Individual in the International Legal System, UK, 2011, 38.
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uflebebis asrulebis saSualebaa (A). garda amisa, saqarTvelo aris 
saxelmwifo, romelsac sWirdeba saerTaSoriso mxardaWera rogorc 
strategiuli, ise politikuri mosazrebebis gamo da SeuZlebelia,  man  
saerTaSoriso samarTliT gansazRvrul valdebulebebs Tavi aaridos. 
amdenad, pozitiuri valdebulebebi aris saerTaSoriso samarTalSi 
gansazRvruli faseulobebi, romelTa Sesrulebac nakisri aqvs saqa-
rTvelos (B).

A. pozitiuri valdebulebebi rogorc adamianis yvelaze ZiriTadi ufle-
bebis dacva   

pozitiuri valdebulebebi gaxda adamianis uflebebis dacvis mtkice 
komponenti, rac farTod aris naCvenebi adamianis uflebaTa evro-
puli sasamarTlos precedentuli samarTliT. sasamarTlos pirveli 
gadawyvetilebebi, romlebic asaxavs am koncefcias, gamotanil iqna  e.w. 
„tradiciuli“, anu „pirveli Taobis“, uflebebis safuZvelze. dadeb-
iTi uflebis gamoyeneba imisaTvis, rom SeTavazebul iqnes socialur-
ekonomikuri interesebis dacva,  ganxorcielda mxolod meore etapze 
(da, faqtobrivad, pirveli Taobis uflebebis moxsenieba rogorc pira-
di cxovrebis uflebisa,67 gamoyenebul iqna am gadawyvetilebebis, so-
cialur-ekonomikuri uflebebis SesanarCuneblad, rac aris konvenciis 
teqstisTvis ucxo koncefcia, teqstisTvis, romlis interpretacia, 
sabednierod, ganagrZobs ganviTarebas68). pozitiuri valdebulebebi, 
amdenad, ar aris socialur-ekonomikuri uflebebis maxasiaTebeli, ro-
melic xSirad arCeviTad ganixileba, vinaidan konvenciiT gansazRvrul 
yvela uflebas „ori mxare aqvs“69. 

1. proceduruli tipis valdebulebebi

es ormxrivoba xSirad miznad isaxavs adamianis konkretuli ufle-
bebis ukeTesad dacvas. pozitiuri valdebulebebi, romlebic mimar-
Tulia ukeTesi Sesrulebisken, proceduruli tipisaa da, ZiriTadad, 
sicocxlis uflebas exeba (konvenciis me-2 muxli), rac gulisxmobs 
araadamianuri da damamcirebeli mopyrobisa  (me-3 muxli) da wamebis, 

67	 Guerra and others v. Italy, 19th April 1998.
68	 G. Letsas, “The ECHR as a Living Instrument”, in A. Føllesdal, B. Peters, G. Ulfstein (eds.), Consti-

tuing Europe, UK, 2013, 110.
69	 J.-F. Akandji-Kombe, Les obligations positives en vertu de la Convention Européenne des droits de 

l’Homme, Belgium, 2006, 6.
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monobisa da iZulebiTi Sromis akrZalvas (me-4 muxli). aseTi SemTx-
vevebis arsebobisas saxelmwifos moeTxoveba procedurebis miReba 
an arsebulis adaptireba konkretuli uflebebis ukeT dacvis uz-
runvelsayofad.

Tumca aseTi valdebulebebi sasamarTlosTvis TiTqos aseve war-
moiSoba konvenciiT gansazRvruli nebismieri uflebis kombinaciiT 
konvenciis 1-l muxlTan da saxelmwifo mxareebisgan moiTxovs „erovnu-
li sistemis danergvas, romelic SeZlebs konvenciasTan Sesabamisobis 
uzrunvelyofas yvelasTvis saxelmwifos mTel teritoriaze70“, ro-
gorc aRiniSna saqmeSi saqarTvelos winaaRmdeg. am saqmeSi gamovlinda 
proceduris Seusrulebloba konvenciis me-5(1) muxlTan dakavSirebiT 
(mosarCele ukanonod iqna dakavebuli), kerZod, warmoCnda saqarT-
velos saxelmwifos mxridan kontrolis ararseboba adgilobriv (aWar-
is) xelisuflebaze _  is, Tu ras moiTxovda sasamarTlo da konvencia 
am SemTxvevaSi saqarTvelos saxelmwifosgan,  iyo ara RonisZieba, ro-
melic emsaxureboda adamianis uflebebs saxelmwifos usafrTxoebis 
an stabilurobis sazianod, aramed zustad saxelmwifo Zalauflebis 
gaZlierebas. Sexeduleba, rom Zlieri saxelmwifo aris saxelmwifo, 
romelic uzrunvelyofs adamianis uflebebis Zlier dacvas, cxadia, 
ubralod,  sasurvelis realobad miCnevaa adamianis uflebebis zogi-
erTi aqtivistis mxridan. saxelmwifo Zalauflebis gaZliereba SeiZle-
ba Zvirad Rirebuli RonisZieba iyos, magram misi sargebeli qarTuli 
saxelmwifosa da sazogadoebisTvis ganuzomelia.

kidev erTi proceduruli problema saqarTveloSi SeiZleba gadai-
Wras SedarebiT dabali xarjiT. amJamad arsebuli konstituciuri pro-
ceduriT sisxlis samarTlis sanqciis ganmsazRvreli gadawyvetilebis 
gauqmeba saqarTvelos uzenaesi sasamarTlos mier arakonstituci-
urobis gamo ar iZleva safuZvels procesis gasaaxleblad, raTa xe-
laxla gadamowmdes gasamarTlebuli piris danaSauli. amdenad, na-
samarTleoba rCeba, miuxedavad imisa, rom  procedura, romelmac 
ganapiroba gasamarTleba, gauqmebulia. sisxlis samarTlis aseTi pa-
suxismgeblobis ganmsazRvrel gadawyvetilebas aklia samarTlebrivi 
safuZveli da, amdenad, ukanonoa. ukanono gasamarTleba udanaSaulo-
bis prezumfciis uxeSi darRvevaa (konvenciis  me-6(2) muxli. saWiroa 
konstituciuri reforma, SeiZleba, sisxlis samarTlis procesisa. 
aseTi reforma ar aris Zviri. ramdenadac cnobilia, sasamarTlos mier 
ar yofila gamotanili ganaCeni saqarTvelos winaaRmdeg am mizeziT, 
da arc am sakiTxTan dakavSirebuli saqme ganixileba amJamad sasamarT-

70	 Assanidze v. Georgia, 8th April 2004, § 147.



229

pozitiuri da negatiuri valdebulebebi saqarTveloSi 

loSi. saqarTvelos saxelmwifos amgvarad SeuZlia, Tavidan aicilos 
(Zvirad Rirebuli) braldeba sasamarTlos mxridan da sakuTari Tavi 
warmoadginos regionSi misabaZ magaliTad procedurul sakiTxebSi. 
aRsaniSnavia, rom me-6 muxli SeiZleba ganxilul iqnes  rogorc proce-
duruli valdebulebebis dakisreba per se, romelic moiTxovs dadebiT 
qmedebas saxelmwifos mxridan _ mosmenis ufleba „gonivrul vadaSi“ 
ar niSnavs, ubralod, imas, rom saxelmwifom Tavi Seikavos zedmetad 
xangrZlivi procesebisgan, magram marTlmsajulebis sistemis gadat-
virTvis SemTxvevaSi, aseve unda uzrunvelyos marTlmsajulebis umt-
kivneulo ganxorcieleba. „samarTliani“ sasamarTlos moTxovna gu-
lisxmobs yvela dokumentisa da mtkicebulebis Sefasebas, romelic 
xelmisawvdomia sasamarTlosTvis yvela monawile mxaris Sesaxeb71, rac 
ara marto niSnavs, rom saxelmwifom Tavi unda Seikavos dokumentebsa 
da mtkicebulebebTan dakavSirebuli konsultaciebis Seferxebisgan, 
aramed, faqtobrivad, uzrunvelyos maTi xelmisawvdomoba. me-6 muxli 
aCvenebs, rom proceduruli moTxovnebi xSirad aerTianebs negatiuri 
da pozitiuri valdebulebebis elementebs: Tu saxelmwifom unda Se-
qmnas procedura nebismier SemTxvevaSi, adamianis uflebebis dacvis 
garkveuli gaZliereba ar gamoiwvevs damatebiTi xarjebis gawevas.

amasTanave, qaRaldze adamianis uflebebis dacvis proceduruli 
moTxovnebis arseboba erTia da procedurebis dacva meore. konven-
ciis me-2 muxli (sicocxlis ufleba), miCneulia, rom gulisxmobs nebi-
smieri moulodneli gardacvalebis gamoZiebis valdebulebas (imisgan 
damoukideblad, gamowveuli iyo Tu ara gardacvaleba saxelmwifo 
moxeleebis mizeziT).72 sisxlis samarTlis procedura, Cveulebriv, 
gamoZiebis ramdenime meqanizms gansazRvravs policiis mier gamosay-
eneblad. zogierTi maTgani SeiZleba sakmaod Zvirad Rirebuli iyos, 
magaliTad, dnm-is testi, xolo krizisis periodSi policiis biujeti 
aranakleb SezRudulia, vidre saxelmwifo biujeti. aq warmodgenilia 
adamianis uflebebis dacvis magaliTi, romelic Sekvecil iqna sabiu-
jeto problemebis gamo.

rogor unda Sefasdes aseTi situacia adamianis uflebebTan da-
kavSirebiT? _ aseT SemTxvevebSi mkvlelobis saqmeebSi arsebobs sag-
amoZiebo procedura. Cvens hipoTezur saqmeSi gamoZieba dawyebulia 
da xorcieldeba, dnm-is testisa da, SeiZleba, sxva Zvirad Rirebuli 
testebis gamoklebiT. konkretul individualur saqmeSi naklebad sa-
varaudoa, rom gamovlindeba konvenciiT gansazRvruli uflebis dar-

71	 Rowe and Davis v. UK, 16th February 2000.
72	 LCB v. UK, 9th June 1998.
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Rveva, radgan SeiZleba, mkvleli iqnes identificirebuli da gasamar-
Tlebuli nebismieri testis Catarebis gareSe da saerTod ar gaCndes 
kiTxvebi, an mkvleli SeiZleba darCes daudgeneli, magram ar arsebob-
des gza, gairkves, mohyveboda identifikacia da gasamarTleba Tu ara 
dnm-is tests da, gaurkvevlobis am nacrisferi zolis gamo, saxelm-
wifos pasuxismgebloba SeuZlebelia ganisazRvros. mxolod im SemTx-
vevaSi, Tu mkvleli identificirebulia, magram gaTavisuflebul iqna 
samarTlebrivad mopovebuli mtkicebulebebis naklebobis gamo (da es 
nakleboba SesaZloa Seivsos dnm-is testiT), SeiZleba, dadges saxelmwi-
fos pasuxismgebloba. adamianis uflebebis doqtrinaSic ki gaurkveve-
lia, aseTi valdebulebebi realurad aZlierebs Tu ara sicocxlis 
uflebis dacvas, Tu mxolod aris „saxelmwifos sapatio tvirTi“ an 
„ararealisturi tvirTi“.73

am argumentebis mizania saxelmwifosagan adamianis uflebaTa evro-
puli sasamarTlos braldebis moxsna, magram adamianis uflebebi ir-
Rveva sasamarTlos an nebismieri saxelmwifos sasamarTlos mier, maTi 
gansazRvrisgan damoukideblad. WeSmariteba ki is aris, rom SezRudu-
li saxelmwifo biujeti niSnavs adamianis uflebebis, zogjer yvelaze 
aucilebeli uflebebis, SezRudul dacvas.

2. arsebiTi pozitiuri valdebulebebi

arsebiTi pozitiuri valdebulebebi kidev ufro met tvirTad awveba 
saxelmwifo biujets, radgan isini ar gansazRvravs, Tu rogor Ses-
ruldes adamianis uflebebTan dakavSirebuli (pozitiuri an negati-
uri) valdebulebebi. konvenciis sistemidan gamomdinare, aseTi Sem-
dgomi valdebulebebi iSviaTad mimarTulia socialur-ekonomikuri 
uflebebis garantirebisken da, ufro metad, adamianis „tradiciuli“ 
uflebebisken.

aseTi pozitiuri valdebulebebi, faqtobrivad, gansazRvravs 
miznebs. iq, sadac isini warmoiqmneba socialur-ekonomikuri ufle-
bebidan, maTi mniSvneloba, Seusruleblobis SemTxvevaSi, dayvanilia 
martivi miznis rangamde, nebismieri sanqciis gareSe74. adamianis ufle-
baTa evropuli sasamarTlo kargad aris informirebuli, rom, rogorc 

73	 J. Chevalier Watts, Effective Investigations under Article 2 of the European Convention on Human 
Rights: Securing the Right to Life or an Onerous Burden on a State?, European Journal of Interna-
tional Law, 2010, Vol. 10 (3), 704.

74	 J. Nakuta, “The Justiciability of social, economic and cultural rights in Namibia and the role of 
NGOs” in N. Horn, A. Bösl (eds.), Human Rights and the Rule of Law in Namibia, 2008, 95.
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nebismieri miznis ganmsazRvreli valdebulebis SemTxvevaSi, es mizani 
SeiZleba ver iqnes miRweuli valdebulebis Semsruleblisgan sruliad 
damoukidebeli faqtorebis gamo, magram am miznebis, rogorc adamianis 
uflebebTan dakavSirebuli valdebulebebis, aRiareba, sasamarTlos 
(an adamianis uflebebis monitoringis ganmaxorcielebel organos) ga-
naiaraRebda. 

sasamarTlom kidev erTxel gamonaxa STagoneba romanuli qveynebis 
samarTlis TeoriiT gansazRvrul valdebulebebSi75. im qveynebis Sem-
TxvevebSi, sadac saxelmwifos pozitiuri valdebuleba eqvemdebare-
boda erTian safrTxeebs, romlebsac SeeZlo am saxelmwifos Seferxeba 
sasurveli miznebis miRwevis TvalsazrisiT, sasamarTlom daaxasiaTa 
Sesabamisi pozitiuri valdebuleba, rogorc moqmedebis valdebuleba. 
aseTi valdebulebebidan gamomdinare, valdebulma mxarem unda gaata-
ros Tavis xelT arsebuli yvela RonisZieba gansazRvruli miznis 
uzrunvelsayofad. Tu es mizani isev Seusrulebelia, saxelmwifo ar 
iqneba pasuxismgebeli am umoqmedobaze. es aris, magaliTad, SemTxveva, 
rodesac miiCneva, rom mtkicebulebis konkretuli elementi adgens 
danaSaulis konkretul xarisxs (rogoricaa, magaliTad, rasistul 
motivaciaze mimaniSnebeli elementebi). aseTi motivaciebis Seswavlis 
valdebuleba aris „saukeTeso da ara absoluturi Zalisxmevis gamoy-
enebis valdebuleba“76.  yvelaze safuZvlian mokvlevasTan dakavSire-
biT: is unda  iyos „efeqtiani im TvalsazrisiT, rom mas SeuZlia [...] 
pasuxismgebeli mxareebis identifikacia  da dasja“77. Tumca „sauke-
Teso Zalisxmevis“78 fardobiTi („araabsoluturi“79) valdebuleba 
xSirad gardaiqmneba „xarjebis ardazogvis“ valdebulebaSi. mkvlelo-
bis saqmeSi saxelmwifoebs moeTxovebaT TviTmxilvelTa yvela Cvenebis 
Segroveba, kriminalistebisa da teqnikuri eqspertizis mier momzade-
buli angariSis Seswavla da Tu dazianebebi ar aris TvalsaCino da 
identificirebadi SeuiaraRebeli TvaliT, autofsiis Catareba, iseve 
rogorc gardacvalebis mizezebis obieqturi analizi80 (es detaluri 
valdebulebebi Seadgens procedurul da ara arsebiT valdebulebebs). 
Tu darRveulia yvelaze mniSvnelovani adamianis ufleba, romlis ga-
reSe yvela danarCen uflebas ar aqvs azri81, xarjebi ar unda iqnes 

75	 For more information on obligations of means, see: N. Andrews, Contract Law, UK, 2015, 33.
76	 Nachova and others v. Bulgaria, 6th July 2005, § 160.
77	 Shanagan v. UK, 4th May 2001, § 90.
78	 Idem.
79	 Nachova (n. 76).
80	 Akdoğdu v. Turkey, 18th October 2005, § 54.
81	 F. Leverick, Killin, tg in Self-Defense,  UK, 2006, 58.
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dazogili adamianis uflebaTa evropuli sasamarTlosTvis.
aseTi valdebuleba SeiZleba warmoiqmnas normatiuli mosazrebebi-

dan da maRali idealebidan gamomdinare, Tumca isini, miuxedavad amisa, 
emsaxurebian miwier saxelmwifo miznebs. Tu mosaxleoba grZnobs, rom 
aRar aris daculi saxelmwifos mier, is iwyebs dacvis kerZo saSuale-
bebze gadasvlas da amgvarad, saxelmwifos uflebamosilebebTan miax-
loebas (es varianti aseve ganxilulia hobsis mier Tavis leviaTanis 
TeoriaSi, sadac is aRniSnavs, rom xalxma SeiZleba daamxos mmarTveli, 
romelic aRar asrulebs sakuTar valdebulebebs82). sikvdiliT dasjis 
gauqmeba aseve qmnis dausjelobis SegrZnebas damnaSaveebs Soris da 
xels uwyobs danaSaulis zrdas. gamoZiebis pozitiuri valdebuleba 
garkveulad icavs saxelmwifoebs sakuTari Tavisgan. 

sxva arsebiT pozitiur valdebulebebs ar moaqvs raime pirdapiri 
sargebeli saxelmwifosaTvis _ isini mxolod aCveneben koncefcias, 
rom saxelmwifo arsebobs adamianebisTvis, da ara piriqiT,  adamianebi 
arseboben mxolod imisTvis, raTa emsaxuron saxelmwifos83. qarTulma 
sazogadoebam daiwyo sakuTari cnobierebis amaRleba garemosdacvi-
Ti sakiTxebis Sesaxeb, rac, savaraudod, gaZlierdeba momdevno wleb-
Si evrokavSirTan urTierTobebis damyarebiT, sadac  garemos dacva 
damfuZnebel xelSekrulebebSi84 ayvanilia „mTavari miznis“ rangSi 
(xelSekruleba evrokavSiris funqcionirebis Sesaxeb, me-11 muxli), da 
aRiarebulia ramdenime wevri qveynis konstituciur principad.85 jan-
saRi garemos ufleba SeiZleba ar iyos avtonomiuri ufleba konven-
ciis Tanaxmad, magram is daculia piradi cxovrebis uflebis konte-
qstSi. upirvelesi valdebuleba aris is, rom nebismieri informacia 
proeqtis Sesaxeb, romelic gavlenas axdens mosaxleobis garkveuli 
wevrebis sicocxleze, xelmisawvdomi iyos am wevrebisTvis86 (ganwyoba, 
romelic SesaZlebels xdis pirebis ufro farTo wris mier am infor-
maciis gamoyenebas, dadgenilia saerTaSoriso doneze; wvdoma infor-
maciasTan aris aarusis konvenciis pirveli mniSvnelovani sayrdeni87). 

82	 ix. n. 40.
83	 es iyo germaniis konstituciis fundamenturi uflebebis katalogis proeqtis 

pirveli muxlis formulireba (e.w. “Herrenchiemseer Grundrechtskatalog”).
84	 B. Sjáfjeli, “The Legal Signifiance of Article 11 TFEU for EU Institutions and Member States” in B. 

Sjáfjeli, A. Wiesbrock (eds.), The Greening of European Business under EU Law: Taking Article 11 
TFEU Seriously, UK, 2015, 53.

85	 safrangeTs aqvs konstituciuri mniSvnelobis mqone garemos dacvis qartia. Sesa-
bamisi punqti iqna Setanili germaniis fundamentur kanonmdeblobaSi.   

86	 McGinley v. UK, 9th June 1998, § 101.
87	 M. Mason, “Information Disclosure and Environmental Rights: The Aarhus Convention”, Global En-

vironment Politics, 2010,  Vol. 10 (3), 10.



233

pozitiuri da negatiuri valdebulebebi saqarTveloSi 

kidev erTi mniSvnelovani valdebuleba saxelmwifosgan moiTxovs, rom, 
rodesac ki fizikuri piris piradi da ojaxuri cxovrebis uflebis 
dacvaze gavlenas axdens garemosdacviTi Sedegebi, yvela aucilebeli 
kvleva unda ganxorcieldes imisaTvis, raTa gaTvaliswinebul iqnes 
am pirTa interesebi88. aseTma valdebulebam SeiZleba ukve gaaxangrZ-
liva procedurebi, romelTa gavla saWiroa industriuli sawarmoebis 
asaSeneblad. yvelaze momTxovni valdebuleba garemos dacvasTan daka-
vSirebiT kvlavac aris movaleoba,  saxelmwifom uzrunvelyos im pir-
Ta daxmareba, romelTac  surT maT garemoSi saxelmwifo politikiT 
gamowveuli uaryofiTi cvlilebebisTvis Tavis arideba xarjebis gaw-
evis gareSe _ es valdebuleba qmnis zianis anazRaurebis moTxovnis 
uflebas moqalaqeebisTvis, romlebzec uaryofiTi gavlena moaxdina 
saxelmwifo politikiT gamowveulma garemos cvlilebebma.89

garemosdacviTi moTxovnebi xSirad kritikis qveS eqceva ekonomi-
kur zrdaSi CarevisTvis, gansakuTrebiT iseT ganviTarebad qveyanaSi, 
rogoricaa saqarTvelo. magaliTad, 1997 wels multinacionaluri 
kompaniis generalurma direqtorma Riad gaafrTxila yvela ganviTa-
rebadi qveyana, rom garemosdacviT sakiTxebze zedmeti yuradRebis 
gamaxvilebiT isini aferxeben qveynebis ganviTarebas da safrTxis 
qveS ayeneben ucxour investiciebs90. am ideis mxardaWeris magaliTebi 
gamovlenilia saqarTveloSi, sadac Tbilisis vakis parkis damcvelebma 
SeZles ramdenimevarskvlaviani sastumrosa da sarestorno kompleqsis 
mravalmilioniani  ganviTarebis proeqtis potenciuri prevencia. saqa-
rTvelos saxelmwifo organoebis meryeoba pozitiuri valdebulebebis 
srul aRiarebasTan dakavSirebiT am sferoSi gasagebia, Tumca garemosa 
da mosaxleobis keTildReobis msxverplad Sewirva ekonomikuri mosaz-
rebebisTvis moklevadiani strategiaa. saxelmwifoebs, Cveulebriv, axa-
siaTebT moklevadian perspeqtivebze fokusireba.91 sababiT: „mxolod 
CemTan ara“, „Cemi mmarTvelobis periodSi ar moxdeba“, urCevniaT, vinme 
sxvam ikisros garemosdacviTi RonisZiebebis xarjebi. nebismier SemTx-
vevaSi, arc erT mTavrobas ar surs ekonomikuri zrdis Semasustebeli 
RonisZiebebis ganxorcieleba. 

88	 Buckley v. UK, 25th September 1996, § 76.
89	 Hatton and others v. UK, 8th July 2003.
90	 T. Halbert, E. Inguli, Law and Ethics in the Business Environment, UK, 2010, 211.
91	 R. V. Reeves, “Ulysses goes to Washington: Political myopia and policy commitment devices”, in 

Brookings Center for Effective Public Management Brief, April 2015, 2.
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B. pozitiuri valdebulebebis aRsrulebadi xasiaTi saerTaSoriso 
samarTlis mixedviT

1. pozitiuri valdebulebebi, rogorc  pirobiTobis elementi

adamianis uflebebis maRali xarisxiT dacvis sakiTxi saqarTvelos 
mTavrobisTvis, iseve rogorc bevri sxva qveynis mTavrobisTvis, unda 
dabalansdes sxva sakiTxebiT da, amdenad, ar unda iyos absoluturi 
mizani (adamianTa uflebebis evropuli sasamarTloc ki acxadebs mx-
olod oTxi absoluturi uflebis Sesaxeb Tavis me-15(2) muxlSi, e.i. 
esenia uflebebi, romlebic arasodes ar unda SeizRudos da ufle-
bebi, romlebic SeiZleba TviTonve gadaxalisdes maTTvis miniWebuli 
ganmartebiT). marTalia, „is gamomdinareobs uflebis ganmartebidan, 
rom misi gadawona SeuZlebelia  yvela socialuri mizniT“,92 adamia-
nis uflebebis, rogorc instrumentis gamoyeneba, romelic emsaxureba 
sxva socialur miznebs, SeiZleba mxolod uzrunvelyofdes Semdgom 
stimuls adamianis uflebebis maRal doneze garantirebisTvis. maT, 
vinc aRniSnavs, rom es moralurad dasagmobia da rom adamianis ufle-
bebi yovelTvis unda iyos mizani  per se, maT SeiZleba gaeceT pasuxi, 
rom  yvelaze tradiciuli uflebebi _ politikuri uflebebi, faq-
tobrivad, individualuri moTxovnebia93 da ar emsaxureba saerTo 
socialur miznebs: isini upirispirdeba maT94 (ilustraciisTvis: in-
dividualuri, qonebis politikuri ufleba upirispirdeba parkebis 
Seqmnas, riTac (ufasod) isargeblebs ufro didi adamianebis raode-
noba). socialur-ekonomikuri da kulturuli uflebebi Tavs aridebs 
egocentrul gakicxvas da ufro xSirad ganixileba „mosamsaxureebis“, 
„qalebis“, „umciresobebis“ jgufebTan. 

aseve SeiZleba aRiniSnos, rom mcire pragmatizmi arasodes ar aris 
cudi: bolos da bolos adamianis uflebaTa evropuli konvenciis pre-
ambula adamianis uflebebs ganixilavs ara rogorc mizans per se, aramed 
rogorc „safuZvels mSvidobisa da samarTlianobisTvis msoflioSi“. 
da mainc, adamianis uflebebisadmi aseTi instrumentuli damokideb-
uleba dasabams aZlevs msoflios yvelaze efeqtian, adamianis koleq-
tiuri uflebebis aRsrulebis sistemas.95

da ra aris es damatebiTi socialuri miznebi, romlebic SeiZleba 

92	 Dworkin R., Taking Rights Seriously, USA, reprint 2013 (original: 1977), 92.
93	 iqve, gv. 91.
94	 M. Shortall, Human Rights and Moral Reasoning, Italy, 2009, 195.
95	 D. Evo, “Conference on Regional Protection System of Human Rights Protection in Africa, the Amer-

icas and Europe”, in Human Rights Law Journal, Vol. 13, 1992, 314.
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gardaiqmnas Semdgom stimulad adamianis uflebebis SesrulebisTvis, 
maSinac ki, rodesac es uflebebi dasabams aZlevs pozitiur valde-
bulebebs _ adamianis uflebebTan dakavSirebuli valdebulebebis 
yvelaze momTxovn formas? saqarTvelos mTavrobis mizania evropasa 
da, garkveuli periodis Semdeg, evrokavSirSi integracia. im principis 
Tanaxmad, rom mTavroba araferia, Tu ara xalxis nebis gamoxatva de-
mokratiaSi, is SeiZleba, ganxilul iqnes socialur miznad. es ZiriTa-
di sityva, romelic aRwers am integraciis process, aris pirobiToba: 
integraciis msurvelma qveyanam unda Seasrulos pirobebi imisaT-
vis, raTa erTi nabijiT miuaxlovdes evrokavSirs. Tu saqarTvelos 
surs asocirebis da Rrma da yovlismomcveli Tavisufali vaWrobis 
xelSekrulebis srulad gamoyeneba, unda ganxorcieldes garkveuli 
reformebi da Sesruldes garkveuli pirobebi. 

am momentisTvis unda aRiniSnos, rom evrokavSirSi Sesvla 
ar aris avtomaturi procesi: pirobebis Sefaseba „damokidebu-
lia Semfasebelze“96. garda amisa, stabiluri demokratiis sabaziso 
moTxovnebic ki da konkurentuli bazari gansxvavebulia evrokavSiris 
sxvadasxva wevr qveyanaSi, magram pirobiToba aseve dakavSirebulia 
evrokavSirTan integraciis SedarebiT sust formebTan  da gamoiy-
eneba evrokavSiris mier politikur da savaWro urTierTobebSi iseve, 
rogorc maSin, rodesac saqme daxmarebis gawevas exeba97. marTlac, is 
xSirad gamoiyeneboda saqarTvelosa da evrokavSirs Soris mimdinare 
urTierTobebis aRsawerad.98

adamianis uflebebi mniSvnelovan rols asrulebs am pirobiTobis 
procesSi. asocirebis xelSekruleba TavisTavad exeba adamianis ufle-
bebTan dakavSirebul detalebs: adamianis uflebebis darRveva sagan-
gaSo signali iqneba evrokavSirisa da saqarTvelos samomavlo urTier-
TobebisTvis. pirobiTobis aspeqtisgan damoukidebladac ki qveynebi 
umegobrdebian msgavsi faseulobebis mqone qveynebs.99 amdenad, saqarT-
velom yvelaferi unda moipovos adamianis uflebebTan dakavSirebuli 
im valdebulebebis Sesrulebis sakuTar Tavze aRebiT, romlebic aRi-
arebulia Tavad  evrokavSiris mier.

96	 Grabbe H., “European Union conditionality and aquis communautaire”, in International Political 
Sciences Review, 2002, Vol. 23 (3), 250.

97	 Weber S., “European Union Conditionality”,  in Eichgreen B., J. Frieden, J. v. Hagen (eds.), Politics 
and Institutions in an Integrated Europe, Germany, 1995, 193-220.

98	 J. Reinhard, “EU Democracy Promotion through Conditionality in its Neighbourhood: The Tempta-
tion of Membership Perspective or Flexible Integration?”, in Caucasus Review of International Af-
fairs, Vol. 4 (3), 2010, 197.

99	 J. M. Hobson, The State and International Relations, UK, 2000, 90.
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es aseve moicavs pozitiur valdebulebebs, miuxedavad imisa, rom 
isini mniSvnelovanwilad wamoweulia adamianis uflebaTa evropuli sa-
samarTlos mier, radgan evrokavSirma ikisra am konvenciiT aRiarebu-
li valdebulebebis  xelSewyoba (mux. 6 § 1 TFEU). garda amisa, rogorc 
zeviT aRiniSna, bevri pozitiuri valdebuleba moiTxovs reformebs an 
cvlilebebs, romlebic sasargeblo iqneba saqarTvelos saxelmwifos-
Tvis da mTlianad sazogadoebisTvis.

dabolos, imisaTvis, rom cvlilebebi ganxorcieldes  saxelmwifo-
sa da socialuri cxovrebis sxva sferoebSi, saqarTvelo mniSvnelovan-
wilad damokidebulia kerZo an saxelmwifo gare, saerTaSoriso do-
norebze.  saerTaSoriso institutebidan, kerZod, msoflio bankidan 
an gaerodan  momdinare daxmareba gacilebiT Tavisuflad miemarTeba 
saxelmwifoebisken, romlebic cdiloben im faseulobebis danergvas, 
romelTa gavrcelebasac es institutebi awarmoeben.100 saqarTvelom 
Tavad  ganaxorciela gaeros konvenciis ratificireba socialuri, eko-
nomikuri da kulturuli uflebebis Sesaxeb, riTac Seecada, ganexor-
cielebina reformebi aRniSnul da msgavs dokumentebSi gansazRvruli 
uflebebis efeqtiani  uzrunvelyofisTvis, rac sandoobis niSania. san-
dooba rCeba ZiriTad faqtorad saerTaSoriso urTierTobebSi, gansa-
kuTrebiT, iseTi mcire qveynisTvis, rogoricaa saqarTvelo, romelsac 
ar SeuZlia, daeyrdnos sakuTar ekonomikur an samxedro Zalas saerTa-
Soriso arenaze dasamkvidreblad. 

2. pozitiuri valdebulebebi: etapobrivi procesi

moqmedeba ufro met xarjebTanaa dakavSirebuli, vidre umoqmedoba 
_ es asea adamianis uflebebis dacvasTan dakavSirebiTac, magram arc 
mecnierebi da arc praqtikosebi ar gamoricxaven pozitiuri valdeb-
ulebebis ekonomikur elements101. aTaswleulis miznebiT gansazRvru-
li „fundamenturi minimaluri valdebulebebis SesrulebaSi“ bevri 
qveynis winaSe arsebuli ekonomikuri sirTuleebis sapasuxod gaeros 
ekonomikuri, socialuri da kulturuli uflebebis komitetma dai-
wyo saerTaSoriso savaluto fondisa da msoflio bankis mier Semo-
Tavazebuli dafinansebis gegmebis unaris Sefaseba am miznebis miRwevis 
TvalsazrisiT da cvlilebebis SemoTavazeba saWiroebis SemTxvevaSi. 
komiteti kritikas gamoTqvams mxolod maSin, rodesac adamianis ufle-

100	C. Santiso, “Good Governance and Aid Effectiveness: The World Bank and Conditionality” in The 
Georgetown Public Policy Review, Vol. 7 (1), 2001, 10.	

101 Roman D., ocit. (n. 48), 23.
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bebTan dakavSirebuli politika sustdeba, ekonomikuris garda, sxva 
mosazrebebis gamo. Tu aseTi pragmatizmi, romelic gaTavisuflebu-
lia raime dogmebisgan,102 SeiZleba ganviTardes socialur-ekonomikur 
uflebebTan dakavSirebiT, msgavsi midgoma SesaZlebelia aseve gamo-
yenebul iqnes samoqalaqo da politikuri uflebebidan gamomdinare 
pozitiuri valdebulebebis mimarT.

axal triqotomiaSi _ „pativiscema, dacva da Sesruleba“, romelic 
SemoTavazebulia saerTaSoriso mecnierebisa da institutebis mier, _  
yvelaze Zvirad Rirebuli pozitiuri valdebulebebi mxolod bolo 
etapze Cndeba: pirveli nabiji aris adamianis uflebebis „pativisce-
ma“ _ es nabiji, faqtobrivad,  klasikuri negatiuri valdebulebaa. 
nebismieri ufleba, romelic qmnis pozitiur valdebulebas, aseve gu-
lisxmobs negatiur valdebulebas, romelic saxelmwifos ukrZalavs 
piris mier (am uflebidan gamomdinare) sargeblis gamoyenebis preven-
cias. es negatiuri valdebuleba SeiZleba miCneul iqnes diskrimina-
ciis akrZalvad an saarbitraJo gadawyvetilebad. saqarTvelos sax-
elmwifos ekrZaleba saqarTvelos socialuri sistemiT sargeblobis 
TavisTavadi prevencia;

meore nabijia adamianis uflebebis „dacva“ mesame mxareTa Care-
visagan. es nabijic ar moiTxovs Zvirad Rirebuli RonisZiebebis ganx-
orcielebas. Tu ganvixilavT gaficvis uflebis magaliTs, am uflebis 
dacvas SeuZlia miiRos kanonmdeblobis forma, romelic aRkveTs dam-
saqmeblis mier im TanamSromlebis licenzirebas an maTTvis sanqciis 
dakisrebas, romlebmac monawileoba miiRes gaficvaSi. aseTi RonisZie-
ba SeiZleba martivad amoqmeddes  saparlamento cxovrebis normal-
ur procesSi da aRsruldes sasamarTloebis mier maTi yoveldRiuri 
saqmianobis procesSi. dacvis es ganzomileba aseve miesadageba ada-
mianis tradiciul uflebebs: piradi cxovrebis dacvas mediis mxri-
dan Carevisgan, rac, ubralod, moicavs kanons, romelic krZalavs  su-
raTebis gavrcelebas an piradi cxovrebis amsaxveli sxva informaciis 
gamJRavnebas, iseve rogorc sasamarTloebs, romlebic aRasruleben 
process. meore nabiji Seesabameba pozitiuri valdebulebebis proce-
durul aspeqts, rogorc es gansazRvrulia adamianis uflebaTa evro-
puli sasamarTlos mier;

mesame da bolo nabiji aris adamianis uflebebis „Sesruleba“. es 
nabiji ufro xSirad gvxvdeba ekonomikur, socialur da kulturul 
uflebebTan dakavSirebiT, sadac Sesruleba aucileblad moiTxovs ma-
terialuri socialuri mxardaWeris sistemis Seqmnas an kulturuli 

102	Roman D., ocit. (n. 48), 45.
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gansxvavebebis aqtiur xelSewyobas. amgvarad, is met-naklebad ufro 
mZimed awveba saxelmwifo biujets. politikuri da samoqalaqo ufle-
bebis ganxorcieleba xSirad negatiuri valdebulebis formas iRebs 
da erwymis pirvel nabijs, magram samoqalaqo da politikuri uflebe-
bic ki SeiZleba iwvevdes arsebiT pozitiur valdebulebebs, rogorc 
zeviT aris naCvenebi. es nabiji, faqtobrivad, molaparakebis sagania 
im TvalsazrisiT, rom saqarTvelos SeuZlia sxva qveynebTan CamorCe-
nis gamarTleba imis mtkicebiT, rom misi ekonomikuri mdgomareoba ar 
iZleva aqtiuri RonisZiebebis ganxorcielebis saSualebas.

adamianis uflebebis dacvis iseTi donis Seqmna, romelic asrulebs 
pozitiur valdebulebebsac ki, TandaTanobiTi procesia. am gzaze sv-
lisas saqarTvelos saxelmwifos ar unda hqondes molodini, rom aseTi 
done miRweuli iqneba erT dReSi. am gzaze pirveli nabijebis gadadgmiT 
saqarTvelos saxelmwifo daumtkicebs rogorc mosaxleobas, ise saer-
TaSoriso da evropul sazogadoebas, rom is seriozulad udgeba adamia-
nis uflebebis dacvis sakiTxs da dgas WeSmaritad ufro maRalmoralur 
doneze adamianis uflebebis dacvis sufTa deklaraciuli reJimis sa-
pirispirod.103 morali ki ar aris damokidebuli ekonomikur pirobebze.

daskvna

adamianis uflebaTa evropuli sasamarTlo arasodes ganasxvavebs pozi-
tiur da negatiur valdebulebebs Tavis precedentul samarTalSi da, 
faqtobrivad, arasodes iyenebs arc erT am gamonaTqvams. es gamonaTqv-
amebi Camoyalibda doqtrinis mier. sasamarTlos TvalSi negatiuri da 
pozitiuri valdebulebebi „erTi da imave monetis ori mxarea, romle-
bic Tanabrad saWiroebs Sesrulebas“ _ es araevropuli dawesebulebis, 
aziis ganviTarebis bankis gamonaTqvamia.104 aziis ganviTarebis banki 
aris instituti, romelic adamianis uflebebs iseTive suliskveTebiT 
icavs, rogorc evropuli sasamarTlo.  xSirad orive erTad saxeldeba 
saerTaSoriso kvlevebSi adamianis uflebebis Sesaxeb.105

am ori organizaciis TvalSi pozitiuri da negatiuri valdeb-
ulebebi, ubralod, gansxvavebuli da erTnairad aucilebelia, maTi 
RonisZiebebi mimarTulia saerTo miznisken. kiTxva _ mizanSewonilia 

103	M. Freeman, Human Rights: An Interdisciplinary Approach, UK, 2011, 112.
104	 Asian Development Bank, Guidance Note: Gender and Law: Temporary Special Measures to Promote 

Gender Equality, 2012, 4.
105	 S. Fujita, The World Bank, Asian Development Bank and Human Rights, UK, 2013, 18.
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Tu ara identuri mniSvnelobis miniWeba valdebulebebisaTvis, romle-
bic SeiZleba Tanaswori iyos Sesrulebis saWiroebis TvalsazrisiT, 
magram ara maTi Sesrulebis potencialis mixedviT, gamarTlebulia. 

masze pasuxis gasacemad SeiZleba kidev erTxel gamaxvildes yu-
radReba adamianis uflebaTa evropuli sasamarTlos precedentul 
samarTalze. es sasamarTlo gansjis saqmeebs sxvadasxva ekonomikuri 
ganviTarebis mqone (rogorc ganviTarebadi, ise ganviTarebuli) aranak-
leb 47 qveynidan. sasamarTlo, Cveulebriv, axdens sakuTari preceden-
tuli samarTlis citirebas. rodesac is ganixilavs pozitiuri valde-
bulebis safuZvels, Tavs ar aridebs precedentebis citirebas mdidari 
qveynebidan (rogoricaa gaerTianebuli samefo an irlandia) imisaTvis, 
rom Seafasos naklebad mdidari qveynidan (TurqeTi) Sesuli saqme.106

xom ar Tvlis sasamarTlo mizanSeuwonlad maRal standartebs, 
romelTa Sesrulebac SeuZlebelia saqarTvelos msgavsi Raribi qvey-
nebis mier? am saqmeebis yuradRebiT gacnobisas  pasuxi, romelic gone-
baSi Cndeba, aris „ara“. ufro xSirad, ekonomikuri mizezebi, romlebsac 
qveynebi asaxeleben imisaTvis, rom gaamarTlon adamianis uflebebTan 
dakavSirebuli pozitiuri valdebulebebis Seusrulebloba, ubralod, 
arasworia. asea samoqalaqo da politikuri uflebebidan gamomdinare 
yvela pozitiur valdebulebasTan dakavSirebiT da aseve mravalricxo-
van valdebulebasTan mimarTebiT, romlebic gamomdinareoben social-
uri, ekonomikuri an kulturuli uflebebidan.

faqtobrivad, politikur an samoqalaqo uflebebsa da socialur-
ekonomikur uflebas Soris gansxvavebis gamoyenebac ki am ukanasknelTa 
Sesabamisobis ararsebobis gasamarTleblad eWvqveS iqna dayenebuli 
ukanasknel wlebSi. es gamarTleba miznad isaxavs mxolod „keTilsindi-
sierebis“ xazgasmas am qveynebisTvis da dadga dro, rodesac adamianis 
yvela ufleba ganxilul unda iqnes seriozulad „uflebadamcvelTa 
Taobebis“ doqtrinuli kamuflaJis eWvqveS dayenebiT107.

Tu saqarTvelos namdvilad surs, rom gaxdes demokratiis da-
sayrdeni kavkasiaSi, ris miRwevasac is cdilobs, maSin manac unda 
Sewyvitos gamarTlebebis Zieba.

106	ECtHR, Akdoğdu (n. 75), §§ 38, 44: ix. also Tanribilir v. Turkey, 16th November 2000, §71.
107	E. Decaux, Avant-Propos, R. Sodini (ed.), Le comité des droits économiques, sociaux et culturels, 

Paris, 2000, 22.
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da misi adgili qarTul samarTalSi

Tornike cagareiSvili  

1. Sesavali 

saavtoro uflebebis, rogorc inteleqtualuri sakuTrebis erT-er-
Ti sferos, dacvis sakiTxi sul ufro aqtualuri xdeba informaciis 
gacvlisa da gaziarebis teqnologiebis ganviTarebasTan erTad. gansa-
kuTrebiT mwvaved dgas saavtoro uflebebis sakiTxi iseT qveynebSi, 
romlebSic, saTanado meqanizmis ararsebobis gamo, xSirad irRveva av-
torTa uflebebi.

saavtoro uflebebi warmoiSva rogorc kulturuli da ekonomi-
kuri cxovrebis problemebTan gamklavebis, gonebis qmnilebebTan so-
cialuri damokidebulebis, maTi gamoyenebisa da Semqmnelis uflebebis 
gansazRvris meTodi. es uflebebi miiCneva informaciis miwodebis or-
ganizebisa da kontrolis saSualebad.1

dRemde mimdinareobs dava sakiTxze, Tu ramdenad aris saavtoro 
uflebebi da inteleqtualuri sakuTreba adamianis uflebebis Semad-
geneli nawili. inteleqtualuri sakuTrebis uflebisa da saavto-
ro uflebebis maregulirebeli dokumentebis umetesoba ar Seicavs 
miTiTebas adamianis uflebebze.2 

saavtoro uflebebis sakiTxis ganxilva sainteresoa saqarTvelos 
WrilSi. 2014 wels saqarTvelom xeli moawera asocirebis SeTanxmebas 
evrokavSirs da evropis atomuri energiis gaerTianebasa da maT wevr 
saxelmwifoebTan. am xelSekrulebis calke Tavi eTmoba inteleqtua-
luri sakuTrebisa da saavtoro uflebebis dacvas.3 2008-2009 wlebSi 
gamoqveynda biznesprogramebis aliansis kvlevebi, romelTa Tanaxmad, 
aralicenzirebuli programebis gamoyenebis mxriv msoflioSi saqa-
rTvelo liderobda.4 kvlevis Tanaxmad, saqarTveloSi gamoyenebuli 
kompiuteruli programebis 95% aralicenzirebuli iyo. aseTi maRa-

1	 D. Mendis, Rebalancing Intellectual Property in the Information Society: The Human Rights Ap-
proach, Duke Law School, University of Edinburgh, 2003, 5.

2	 L.R. Helfer, Human Rights and Intellectual Property: Conflict or Coexistence, 2003, 47-61, [http://
mipr.umn.edu]. 

3	 „asocirebis Sesaxeb SeTanxmeba, erTi mxriv, evrokavSirs da evropis atomuri en-
ergiis gaerTianebas da maT wevr saxelmwifoebsa da, meore mxriv, saqarTvelos 
Soris“, 2014, me-9 Tavi, 150-e muxli.

4	 Alliance of Business Programs, 08 Piracy Study,  2009, [http://globalstudy.bsa.org]. 
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li maCvenebliT saqarTvelom msoflios „internetmekobre qveynebSi“ 
pirveli adgili daikava.5 

statiis mizania  inteleqtualuri sakuTrebisa da misi erT-erTi 
formis _ saavtoro uflebebis, rogorc adamianis uflebis, _ ganx-
ilva. statia Seecdeba, pasuxi gasces kiTxvas _ Tu ramdenad ganekuT-
vneba saavtoro uflebebi adamianis uflebaTa samarTals. amasTanave, 
statiaSi ganxiluli iqneba inteleqtualur sakuTrebasa da saavtoro 
uflebebTan dakavSirebuli adamianis uflebaTa dacvis saerTaSoriso-
samarTlebrivi dokumentebi da saqarTvelos kanonmdebloba.

  

2. saavtoro uflebebi da adamianis uflebaTa dacvis instrumentebi

fizikuri sagnebisadmi Semqmnelis interesi daculia maTi fizikuri 
flobiT, rac Semdeg iZens samarTlebriv aRiarebas sakuTrebis uflebis 
saxiT. vinc qmnis produqts, mas aqvs masze sakuTrebis ufleba. msgavsi 
dacva vrceldeba inteleqtualur sakuTrebazec. vinaidan inteleqtu-
aluri Sromis Sedegi ar aris materialuri saxis, misi fizikuri flo-
ba SeuZlebelia da, Sesabamisad, inteleqtualuri sakuTrebis ufleba 
aris samarTlebrivi fiqcia, Tumca emsaxureba imave mizans, rasac Cveu-
lebrivi sakuTrebis ufleba.6

inteleqtualuri sakuTrebis dacvas saTave Zvel egvipteSi Caeyara. 
Tu vinme, garda sasuliero pirebisa, moaxdenda wminda ritualebis 
citirebas, igi sikvdiliT daisjeboda. rodesac ritualis Cawera 
xdeboda manuskriptze, mis mflobels SeeZlo sxvisTvis misi aslis 
gakeTebis ufleba mieca. Tumca am droisTvis ar arsebobda dadge-
nili samarTlebrivi wesebi, romlebic moawesrigebda manuskriptebis 
gavrcelebas.7 

droTa ganmavlobaSi pirebs, romlebic qmnidnen saganmanaTleb-
lo naSromebs, uwodes „Semqmnelebi“ da „Semqmnelebis“ Tanxmoba iyo 
saWiro maTi qmnilebebis aslis gasakeTeblad. 1436 wels gutenbergis 
mier sabeWdi manqanis Seqmnam gamoiwvia wignebisa da mbeWdavebis ricx-
vis swrafi zrda. es problema kidev ufro daamZima 1476 wels kaqsto-
nis mier vestminsterSi presis Seqmnam.8 

5	 ix. iqve.
6	 P. L. C. Torremans (ed.), Copyright and Human Rights, 2004, 4. 
7	 D. Mendis, The Historical Development of Exceptions to Copyright and Its Application to Copyright 

Law in the Twenty-First Century, University of Edinburgh, 2003, 6.
8	 1913, 428-429, [http://www.history.ox.ac.uk].
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yvelaze adrindeli forma samarTlebrivi Tanxmobisa iyo beWdviTi 
„privilegiebi“ XV saukunis veneciaSi. privilegia iyo saxelmwifos mier 
individebisTvis, maT mier gaweuli saqmianobisTvis an wasaxaliseblad 
miniWebuli eqskluziuri ufleba.9 privilegiebi Tavdapirvelad eniWe-
bodaT meqanikuri gamogonebebis dasacavad, Tumca logikuri iyo maTi 
gavrceleba wignebis dacvazec. amas dRes patenti ewodeba. pirveli da 
yvelaze cnobili privilegia iyo „monopolia“ beWdvaze, romelic 5 
wlis vadiT mieniWa jon spaiers. pirveli saavtoro privilegia mieniWa 
veneciel istorikoss, mark antonio sabeliCos 1486 wels. am privi-
legiis Tanaxmad, mas SeeZlo, aerCia, Tu romeli mbeWdavi dabeWdavda 
mis wigns. aseve nebismier mbeWdavs, misi wignis dabeWdvis SemTxvevaSi, 
misTvis 500 dukati unda gadaexada.

Seqmnis aqtsa da Semqmnelis kavSiris arsebobis mniSvnelobas xazs 
usvamda rene kasinic, Tanamedrove adamianis uflebaTa samarTlis erT-
erTi arqiteqtori. misi azriT, yvela adamianSi SesaZloa arsebobdes 
survili da SesaZlebloba, ganaxorcielos inteleqtualuri da Semoq-
medebiTi saqmianobebi, romelTa Sedegad iqmneba saavtoro uflebebiT 
datvirTuli nawarmi. Sesabamisad, inteleqtualuri saqmianoba  imsax-
urebs pativiscemas da dacvas iseve, rogorc adamianTa sxva ZiriTadi 
SesaZleblobebi.10

arsebobs ori midgoma, romlebic asaxavs adamianis uflebebisa da 
saavtoro uflebebis urTierTkavSirs: pirveli emyareba konfliqtis 
models da saavtoro uflebebsa da inteleqtualuri sakuTrebis 
uflebas miiCnevs adamianis uflebebTan fundamentur konfliqtSi myo-
fad. am midgomis momxreTa azriT, saavtoro uflebebis mizania adamia-
nis uflebebis ganmtkiceba, rasac mivyavarT SeuTavseblobamde, rom-
lis gadaWris erTaderTi gza adamianis uflebebis primatis aRiarebaa. 
isini fiqroben, rom adamianis uflebebi fundamenturi xasiaTisaa da 
ufro didi mniSvnelobis mqone Rirebulebaa, vidre inteleqtualuri 
sakuTrebis ufleba; 

meore midgoma gamomdinareobs inteleqtualuri sakuTrebis 
uflebisa da adamianis uflebaTa urTierTzemoqmedebidan. am midgomis 
mixedviT, orive, _ inteleqtualuri sakuTrebis ufleba da adamianis 
uflebebi, _ erTmaneTs abalansebs. erTi mxriv, arsebobs saWiroeba, 
rom ganisazRvros kerZo eqskluziuri uflebis farglebi, rac eZl-
eva avtors misi SemoqmedebiTi wvlilis aRiarebis mizniT da, meore 

9 	 D. Mendis, The Historical Development of Exceptions to Copyright and Its Application to Copyright 
Law in the Twenty-First Century, University of Edinburgh, 2003,  6.

10 	 Holyoak and Torremans, Intellectual Property Law, Oxford University Press, 2013, 26. 
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mxriv, sazogadoebis farTo interesebi, rom hqondes Sesabamisi wvdoma 
avtorTa qmnilebebiT sargeblobaze. orive saxis uflebis mizani aris 
kerZo da sajaro interesebis dabalanseba, raTa ar moxdes maT Soris 
konfliqti.11

pirveli debuleba, romelic gansazRvravs saavtoro uflebas ro-
gorc adamianis uflebas, mocemulia adamianis uflebaTa sayovelTao 
deklaraciis 27-e muxlSi. am muxlis Tanaxmad, yvelas aqvs moraluri 
da materialuri interesebis dacvis ufleba, rac gamomdinareobs sa-
mecniero, literaturuli an xelovnebis nawarmoebidan, romlis av-
toric Tavad aris. amave muxlis pirveli nawili miuTiTebs, rom yvelas 
aqvs sazogadoebis kulturul cxovrebaSi Tavisuflad monawileobis, 
xelovnebiT datkbobis, mecnierul progresSi monawileobis ufleba.12

27-e muxlis pirveli nawili adamianis uflebaTa sayovelTao 
deklaraciis wina periodis gamoZaxilia. omSi damarcxebuli mxaris 
mier borotad iyo gamoyenebuli mecnierebisa da teqnologiis miRw-
evebi, iseve rogorc saavtoro uflebebze dafuZnebuli propaganda. 
momavalSi igive rom ar ganmeorebuliyo, deklaraciiT gaiTvaliswines 
debuleba, romlis mixedviT yvelas aqvs mecnierebis miRwevebiT sarge-
blobis ufleba. 

zemoaRniSnuli muxlis meore nawilis mizania avtorTa moraluri 
da materialuri interesebis, rogorc inteleqtualuri samarTlis, 
dacva. Sesabamisad, es muxli saavtoro uflebebs gansazRvravs rogorc 
adamianis uflebas. adamianis uflebaTa sayovelTao deklaraciis Seqm-
nis procesSi 27-e muxlis meore nawilze safrangeTis delegacias hqon-
da winadadeba, romlis mixedviT, erTi mxriv, yuradReba gamaxvilebuli 
iyo avtoris SesaZleblobaze, ekontrolebina misi qmnilebis gamoyene-
ba sxvebis mier da, meore mxriv, avtoris uflebaze, mieRo jildo misi 
qmnilebis gamo;13 aseve meqsikisa da kubis warmomadgenlebma idaves, rom  
safuZvliani iqneboda adamianis uflebaTa sayovelTao deklaraciasa 
da adamianis uflebaTa da movaleobaTa amerikul deklaracias Soris 
paralelis gavleba, romlis me-13 muxlis Tanaxmad, yvela pirs aqvs 
sazogadoebis kulturul cxovrebaSi monawileobis miRebis ufleba da 
progresis, gansakuTrebiT, samecniero miRwevebiT sargeblobis ufle-
ba. Tavis mxriv, mas aqvs ufleba, daicvas literaturuli, samecniero 
an xelovnebis nawarmoebidan gamomdinare moraluri da materialuri 

11	 P. L. C. Torremans (ed.), Copyright and Human Rights, 2004, 3.
12	 adamianis uflebaTa sayovelTao deklaracia, 1948 weli, 27-e muxli.
13	 J. Morsink, The Universal Declaration of Human Rights: Origins, Drafting, and Intent, University of 

Pennsylvania Press, 1999, 220, [http://eprints.gla.ac.uk]. 
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interesebi.14 Tumca xelmiuwvdomelia informacia im qveynebis moti-
vaciis Sesaxeb, romlebmac 27-e muxlis meore nawils dauWires mxari. 
mniSvnelovania, rom am qveynebma gaaanalizes inteleqtualuri, saav-
toro uflebebis adamianis uflebaTa standartiT dacvis saWiroeba.15

zemoaRniSnuli istoriuli faqti ar aris saavtoro uflebebis 
adamianis uflebebTan gaigivebis erTaderTi argumenti, Tundac imi-
tom, rom adamianis uflebaTa sayovelTao deklaracia ar aris saval-
debulo xasiaTisa. amasTanave, igi TandaTanobiT gaxda saerTaSori-
so CveulebiTi samarTlis nawili da adamianis uflebaTa erT-erTi 
yvelaze sando wyaro. 27-e muxlis zusti farglebi dRemde ar aris 
dadgenili, Tumca faqtia, rom daculi unda iyos balansi am muxlis 
pirveli da meore nawilebiT gansazRvrul uflebebs Soris. amasTanave, 
praqtikaSi 27-e muxli erovnul sasamarTloebs gamouyenebiaT avtor-
Ta interesebis dasacavad.16 

kidev erTi saerTaSoriso dokumenti, romelic aRiarebs intele-
qtualur sakuTrebaze uflebas, aris ekonomikuri, socialuri da 
kulturuli uflebebis Sesaxeb saerTaSoriso paqti, romelsac saval-
debulo Zala aqvs misi mxare qveynebisTvis. paqtis me-15 muxlis pirve-
li nawilis Tanaxmad, mxareebs aqvT valdebuleba, daicvan avtorTa 
moraluri da materialuri uflebebi, Sesabamisad, maT unda Seqmnan 
adamianis uflebaTa msgavsi dacvis reJimi saavtoro uflebebisTvis. 
mxareebs rCebaT diskreciuli uflebamosileba, Tavad gadawyviton, Tu 
ra saxis dacvis formas airCeven. adamianis uflebaTa CarCo, romelSic 
moTavsebulia saavtoro uflebebi, awesebs savaldebulo wesebs:

a) saavtoro uflebebi unda Seesabamebodes adamianis Rirsebis 
gagebas, romelic gansazRvrulia adamianis uflebaTa sxvadasxva do-
kumentiTa da normiT;

b) mecnierebasTan dakavSirebuli saavtoro uflebebi xels unda 
uwyobdes progressa da sargeblobis miRebas;

g) saavtoro uflebebi unda iZleodes samecniero kvlevebisa da 
SemoqmedebiTi saqmianobisTvis aucilebel Tavisuflebas;

d) saavtoro uflebebi xels unda uwyobdes saerTaSoriso kon-
taqtebis ganviTarebasa da TanamSromlobas samecniero da kulturul 
sferoebSi.17

aseve sainteresoa saavtoro uflebis qveteqstebis, misi arsebobis 

14	 adamianis uflebaTa da movaleobaTa amerikuli deklaracia, 1948 weli. 
15	 P. L. C. Torremans (ed.), Copyright and Human Rights, 2004, 10.
16	 F. Dessemontet, Copyright and Human Rights, 1998, 1998, 113-120, [http://www.unil.ch].
17	 A.R. Chapman, A Human Rights Perspective on Intellectual Property, Scientific Progress, and Acc-

sees to the Benefits of Science, 1998, [http://www.wipo.int].
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miznis Seswavla da daskvnebis gamotana. pirveli, rac unda aRiniSnos, 
aris am uflebis adamianis uflebebTan dakavSirebis pretenzia, vi-
naidan misi gaTvaliswineba adamianis uflebaTa dokumentebSi sakmaod 
winaaRmdegobrivi iyo. inteleqtualuri sakuTrebis Camoyalibeba ada-
mianis uflebaTa dacvis zemoaRniSnul dokumentebSi ganpirobebuli 
iyo inteleqtualuri sakuTrebis saSualebiT sxva uflebebis dacvis 
mizniT; meore daskvna gamomdinareobs pirvelisagan da gulisxmobs 
imas, rom saavtoro uflebebis ganmsazRvreli muxlebis mravali el-
ementi urTierTkavSirSia, magaliTad, avtorTa uflebebi qmnilebebze 
gagebuli unda iyos rogorc kulturuli Tavisuflebisa da samecnie-
ro progresze xelmisawvdomobis winapiroba. amasTan, saavtoro ufle-
bebi da inteleqtualuri sakuTreba ar aris, ubralod, winapirobebi. 
maTi arseboba saWiroa ara mxolod kulturuli da samecniero pro-
gresisTvis, aramed maT aseve unda uzrunvelyon adamianis uflebaTa 
dokumentebis sxva komponentebis dacva.18 amJamad adamianis uflebaTa 
saerTaSoriso dokumentebi saavtoro uflebebsa da inteleqtualur 
sakuTrebas ganixilaven rogorc uflebebs.19

adamianis ufleba saxezea, rodesac prenormatiuli moTxovna ga-
daiqceva normatiulad da aRiarebulia socialuri jgufis mier. norma 
unda Seesabamebodes arsebul normatiul wesrigs da unda iyos ZiriTa-
di Tavisufleba, anu individis ganviTarebisTvis aucilebeli piroba, 
romelsac universaluri wvdoma aqvs. saavtoro ufleba ki yvela am 
pirobas akmayofilebs.20 

3. adamianis uflebaTa evropuli sasamarTlos praqtika

inteleqtualuri sakuTrebis evropis samarTlebrivi reJimi  garkveul-
wilad adamianis uflebaTa evropuli sasamarTlosagan damoukide-
blad ganviTarda. sasamarTlos Tavdapirvelad adamianis uflebaTa 
evropuli konvenciis xelmomweri qveynebisTvis samarTlis damatebiTi 
gadaxedvis meqanizmis roli hqonda,21 Tumca droTa ganmavlobaSi „ev-
ropuli sajaro wesrigis konstituciur instrumentad“ iqca.22

sakuTrebis uflebis ganmsazRvreli pirveli damatebiTi oqmis 

18	 P. L. C. Torremans (ed.), Copyright and Human Rights, 2004, 10. 
19	 A.R. Chapman, Approaching Intellectual Property as a Human Right, vol. XXXV, 2001.
20	 P. L. C. Torremans (ed.), Copyright and Human Rights, 2004, 10.
21	 L. R. Helfer, The New Innovation Frontier? Intellectual Property and the European Court of Human 

Rights, 2008, 2, [http://www.pijip-impact.org]. 
22	 loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey), 1995, 75-e punqti.	
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pirveli muxli didxans iTvleboda erT-erT sust uflebad, romelic 
mTavrobebs farTo diskreciul uflebamosilebas aniWebda, sajaro in-
teresebidan gamomdinare, Tavad daeregulirebinaT sakuTrebis ufle-
basTan dakavSirebuli sakiTxebi.23 

nawilobriv am mizeziT adamianis uflebaTa evropuli sasamarTlo 
da evropuli komisia aTwleulebis ganmavlobaSi inteleqtualuri sa-
kuTrebis uflebasTan dakavSirebul sakiTxebs ar ganixilavdnen. 1990 
wlamde mosarCeleebi, ZiriTadad, ar davobdnen inteleqtualur sa-
kuTrebasTan dakavSirebiT. Tu aseTi dava mainc miaRwevda sasamarT-
lomde, adamianis uflebaTa evropuli sasamarTlo da komisia mas dauS-
veblad cnobda, riTac inteleqtualuri sakuTrebis evropul sistemas 
adamianis uflebebiT ar zRudavda.24 

midgomebi Seicvala 1990 wlidan. sam gadawyvetilebaSi evropulma  
komisiam daadgina, rom patentebi da saavtoro uflebebi eqceva adamia-
nis uflebaTa evropuli konvenciis pirveli damatebiTi oqmis pirve-
li muxliT dacul uflebaSi.25 bolo wlebis ganmavlobaSi adamianis 
uflebaTa evropulma sasamarTlom miiRo ramdenime gadawyvetileba, 
romlebSic xazi gausva, rom patentebi, savaWro niSnebi da saavtoro 
uflebebi daculia evropuli konvenciis sakuTrebis uflebiT.26

saqmeze _ anhoizer-buSi portugaliis winaaRmdeg (Anheuser-Busch 
Inc. v. Portugal) _ sasamarTlom daaskvna, rom „inteleqtualuri sa-
kuTreba, rogorc aseTi, daculia pirveli damatebiTi oqmis pirveli 
muxliT.“27 saqme gasaCivrda did palataSi 2006 wels. didma palatam 
erTxmad daadgina, rom damatebiTi oqmis pirveli muxli „aseve vrcel-
deba inteleqtualur sakuTrebaze.“

saqmis _ dima rumineTis winaaRmdeg (Dima v. Romania) _ mixedviT, 
ruminelma grafikosma, romelic muSaobda rumineTs Tavdacvis sa-
ministroSi, sarCeli Seitana saxelmwifos sakuTrebaSi arsebuli 
kompaniis winaaRmdeg, romelic beWdavda ruminul monetebs.28 mo-
sarCelem Seqmna saxelmwifos emblema, romelic rumineTis parla-
mentma 1992 wels daamtkica. misi ganmartebiT, mas kompaniis moge-

23	 L. R. Helfer, The New Innovation Frontier? Intellectual Property and the European Court of Human 
Rights, Harvard International Law Journal, vol. 49, 2008, 3.

24	 ix. iqve.
25	 dima rumineTis winaaRmdeg (Dima v. Romania), 2005, 87-e punqti; melniCuki ukrainis 

winaaRmdeg (Melnychuk v. Ukraine), 2005, me-8 punqti; anhoizer-buSi portugaliis wi-
naaRmdeg, (Anheuser-Busch Inc. v. Portugal), 2005,  66-e punqti.

26	 dima rumineTis winaaRmdeg (Dima v. Romania), 2005, 87-e punqti.
27	 anhoizer-buSi portugaliis winaaRmdeg, (Anheuser-Busch Inc. v. Portugal), 2005, 66-e 

punqti.
28	 dima rumineTis winaaRmdeg (Dima v. Romania), 2005.
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bidan ekuTvnoda wili. rumineTis uzenaesma sasamarTlom sarCeli 
ar daakmayofila. sasamarTlos ganmartebiT, marTalia, mosarCelem 
Seqmna emblema, magram igi parlamentma daamtkica da, Sesabamisad, 
emblema parlaments ekuTvnoda. 

mosarCele adamianis uflebaTa evropuli sasamarTlos winaSe amt-
kicebda, rom rumineTis kanoni „grafikuli namuSevrebis Sesaxeb“ av-
torad cnobda naSromis Semqmnels da, misi ganmartebiT, saavtoro 
ufleba naSromze warmoiqmneboda mas Semdeg, rac igi fizikur formas 
miiRebda. 

evropulma sasamarTlom daadgina, rom mosarCeles ar unda hqono-
da „legitimuri molodini“ sargeblis misaRebad, rogorc emblemis 
avtors, vinaidan, pirvel rigSi, saavtoro uflebis namdviloba iyo 
dasadgeni. aseT SemTxvevaSi adamianis uflebaTa evropuli sasamarTlo 
eyrdnoba erovnuli sasamarTlos gadawyvetilebas, romelmac mosar-
Celis sarCeli ar daakmayofila. rogorc lorens helferi aRniSnavs, 
mniSvnelovania, rom evropuli sasamarTlo ar Seecada erovnuli sa-
samarTlos gadawyvetilebis Secvlas.29

miuxedavad imisa, rom adamianis uflebaTa evropuli sasamarTlo 
inteleqtualur sakuTrebas aRiarebs rogorc konvenciis pirveli 
damatebiTi oqmis pirveli muxliT dacul uflebas, sasamarTlo praq-
tika am mimarTulebiT sakmaod mwiria. 

yovelive zemoaRniSnulidan gamomdinare, SeiZleba gakeTdes daskv-
na, rom saavtoro uflebebma, rogorc inteleqtualuri sakuTrebis 
erT-erTma formam, ganviTarebis didi istoriis ganmavlobaSi miaRwia 
etaps, rodesac maTi aRiareba, rogorc adamianis uflebebisa, xdeba 
araerT saerTaSoriso dokumentSi, Tumca saavtoro uflebebis ada-
mianis uflebebTan gaigivebis procesi jer dasrulebuli ar aris da 
kvlav grZeldeba. 

4. saavtoro uflebebis dacva saqarTveloSi 

1995 wlis 16 maiss saqarTvelo gaxda „literaturisa da xelovnebis 
nawarmoebis dacvis Sesaxeb“ bernis konvenciis monawile. aseve 2004 
wlidan saqarTvelo aris „Semsruleblis, fonogramis damamzadeblebi-
sa da samauwyeblo organizaciebis dacvis Sesaxeb“ romis konvenciis 
monawile. 

konstituciis 23-e muxliT dadgenilia, rom inteleqtualuri 

29	 A. E. Santos, Rebalancing Intellectual Property in the Information Society: The Human Rights Ap-
proach, Cornel Law School, 2011, 11, [http://scholarship.law.cornell.edu].
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Semoqmedebis Tavisufleba da „inteleqtualuri sakuTrebis ufleba 
xelSeuvalia.“30 amave muxliT, dauSvebelia SemoqmedebiT procesSi Ca-
reva da SemoqmedebiTi nawarmoebis dayadaReba, gavrcelebis akrZalva, 
Tu misi gavrceleba ar laxavs sxva adamianis kanonier uflebebs.31

rogorc aRiniSna, 2014 wels xeli moewera saqarTvelo-evrokav-
Siris asocirebis SeTanxmebas. am SeTanxmebiT, mxareebi valdebulebas 
kisruloben, ganaxorcielon inteleqtualuri sakuTrebis uflebis sa-
Tanado da efeqtiani dacva. asocirebis SeTanxmebis me-9 Tavi intele-
qtualuri sakuTrebis uflebebis dacvas eTmoba. 

am SeTanxmebis 151-e muxlis Tanaxmad:
„mxareebma unda uzrunvelyon inteleqtualuri sakuTrebis sfer-

oSi dadebuli im saerTaSoriso SeTanxmebebis adekvaturi da efeqtiani 
ganxorcieleba, romelTa xelmomwerebic Tavad arian da romlebic 
moicavs vaWrobis msoflio organizaciis SeTanxmebas inteleqtua-
luri sakuTrebis uflebebis vaWrobasTan dakavSirebuli aspeqtebis 
Sesaxeb...“32

saqarTveloSi saavtoro uflebebi sakanonmdeblo doneze daculia 
1997 wlis 25 noembridan, samoqalaqo kodeqsis amoqmedebis dRidan. 
1999 wels amoqmedda „saavtoro da momijnave uflebebis Sesaxeb“ saqa-
rTvelos kanoni da samoqalaqo kodeqsis 1017-e muxlSi darCa aRniS-
nul kanonze miTiTebiTi norma, rom saavtoro samarTliT mowesrige-
buli saavtoro qonebrivi da piradi araqonebrivi uflebebis, agreTve 
zogierTi maTi momijnave uflebis dacva xorcieldeba „saavtoro da 
momijnave uflebebis Sesaxeb“ saqarTvelos kanonis Sesabamisad. kan-
onis Tanaxmad, saavtoro ufleba warmoiSoba nawarmoebis Seqmnis mo-
mentidan, nawarmoebi ki Seqmnilad iTvleba, rodesac igi gamoxatulia 
raime obieqturi formiT, rac misi aRqmisa da reproducirebis saSu-
alebas iZleva.33

kanoni vrceldeba mecnierebis, literaturisa da xelovnebis nawar-
moebebze, Sesrulebaze, fonogramasa da videogramaze, romlebzec 
saavtoro an momijnave uflebaTa mflobelia saqarTvelos moqalaqe, 
saqarTvelos teritoriaze mudmivad mcxovrebi fizikuri an iuridi-
uli piri. 

kanoniT gansazRvrulia avtorisa da saavtoro uflebis obieqtis 

30	 saqarTvelos konstitucia, 1995, 23-e muxli.
31	 ix. iqve.
32	 „asocirebis Sesaxeb SeTanxmeba, erTi mxriv, evrokavSirs da evropis atomuri en-

ergiis gaerTianebas da maT wevr saxelmwifoebsa da, meore mxriv, saqarTvelos 
Soris“, 2014, 151-e muxli.

33	 saqarTvelos kanoni saavtoro da momijnave uflebebis Sesaxeb, 1999, 1-li muxli.
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cnebebi. kerZod, avtori aris fizikuri piri, romlis inteleqtualur-
SemoqmedebiTi saqmianobis Sedegad Seiqmna nawarmoebi. rac Seexeba 
obieqts, aseTad iTvleba: literaturuli nawarmoebi, dramatuli an 
musikaluri nawarmoebi, musikaluri nawarmoebi teqstiT an uteqstod, 
kompiuteruli programa da a.S. saavtoro uflebebis obieqtebis amom-
wurav CamonaTvals iZleva kanonis me-6 muxli. 

saqarTvelos kanonmdebloba saavtoro uflebebis darRvevisTvis 
sxvadasxva saxis pasuxismgeblobas iTvaliswinebs. saqarTvelos sisx-
lis samarTlis kodeqsis 189-e muxlis Tanaxmad, saavtoro uflebebis 
miTviseba, iseve rogorc Tanaavtorobaze iZuleba, isjeba jarimiT an 
gamosasworebeli samuSaoTi or wlamde vadiT. Tu igive danaSauli Ca-
denilia araerTgzis, is gamoiwvevs Tavisuflebis aRkveTas sam wlamde 
vadiT. saavtoro uflebebis darRveva, rac gamoxatulia didi ode-
nobiT Semosavlis (sul mcire 5000 lari) miRebis mizniT nawarmoebis, 
fonogramis, videogramisa da monacemTa bazis ukanono reproducire-
biT, maTi aslebis unebarTvo SenaxviT, SeZeniT, gayidviT, importiT an 
gaqiravebiT, iseve rogorc sxva qmedebiT, romelic arRvevs Sesabamisi 
kanoniT dacul uflebebs, SeiZleba gamoiwvios Tavisuflebis SezRud-
va  2 wlamde vadiT. 

saqarTvelos kanonmdebloba aseve iTvaliswinebs administraciul 
pasuxismgeblobas fonogramis, videogramis an monacemTa bazis ukanono 
reproducirebis an teqnologiuri saSualebis gverdis avlisTvis, is-
eve rogorc maTi kontrafaqciuli aslebis SeZenis, gayidvis, importis, 
Senaxvis, gaqiravebis an Semosavlis miRebis mizniT sxva qmedebis Cad-
enisTvis.34 

dabolos, samoqalaqo pasuxismgebloba saavtoro uflebebis dar-
RvevisTvis „saavtoro da momijnave uflebebis Sesaxeb“ kanoniT aris 
gansazRvruli, romlis 59-e muxlis Tanaxmad, saavtoro uflebebis 
darRvevisas uflebis mflobels SeuZlia moiTxovos zianis anazRau-
reba, miuRebeli Semosavlis CaTvliT, an damrRvevisaTvis im Semosav-
lis CamorTmeva, romelic man miiRo saavtoro uflebebis darRvevis 
Sedegad. 

amrigad, sakanonmdeblo doneze saavtoro uflebebi saqarTveloSi 
daculia da maTi darRveva sxvadasxva saxis pasuxismgeblobas iTval-
iswinebs. 

rac Seexeba saavtoro uflebebis dacvis sxva meqanizmebs, „saqpaten-
ti“ aris sajaro samarTlis iuridiul piri, romelic saqarTvelos 

34	 saqarTvelos administraciul samarTaldarRvevaTa kodeqsi, muxlebi: 1571, 1572, 
1573, 1574. 
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inteleqtualuri sakuTrebis politikas gansazRvravs. saqpatentis 
struqturuli erTeulia iuridiuli da saavtoro uflebebis samar-
Tlis departamenti. am departamentis saavtoro uflebebis dacvis 
ganyofilebis ufleba-movaleobebia: nawarmoebisa da monacemTa bazis 
deponirebaze gancxadebebis ganxilva, nawarmoebis deponireba da Se-
sabamisi deponirebis damadasturebeli mowmobebis gacema, ganmcxade-
blebisTvis konsultaciebis gaweva.35

amasTan, „saavtoro da momijnave uflebebis Sesaxeb“ saqarTvelos 
kanonis safuZvelze Seqmnilia saqarTvelos saavtoro uflebaTa aso-
ciacia, romelsac saqarTvelos iusticiis saministros mier miniWebu-
li aqvs qonebrivi uflebebis koleqtiur safuZvelze mmarTveli orga-
nizaciis specialuri statusi.

asociaciis funqciebi aris saavtoro da/an momijnave uflebaTa 
mflobelebis interesebis dacva, saavtoro da momijnave uflebaTa 
gamoyenebis monitoringi, aralegalur saqmianobasTan brZola, saqarT-
velos teritoriaze saavtoro da momijnave uflebaTa obieqtebis gam-
oyenebis Sesaxeb licenziebis gacema, saavtoro da momijnave uflebaTa 
mflobelebis kuTvnili honorarebis Segroveba, saqarTvelos terito-
riaze ucxoeli avtorebisa da momijnave uflebaTa mflobelebis qone-
brivi uflebebis koleqtiur safuZvelze marTva da sakanonmdeblo wi-
nadadebis SemuSaveba.36 

saavtoro uflebebis dacvis samarTlebrivi garantiebi qarTul 
kanonmdeblobaSi mravladaa, Tumca „saavtoro da momijnave uflebebis 
Sesaxeb“ saqarTvelos kanons aqvs aRsrulebis problemebi. saavtoro 
uflebebis asociaciis xelmZRvanelis ganmartebiT, saavtoro ufle-
bebis dacvis asociacias ar gaaCnia jarimebis dakisrebis berketi. 

miuxedavad imisa, rom kanonmdebloba iTvaliswinebs jarimebs da 
aseve sisxlissamarTlebriv pasuxismgeblobas	 saavtoro uflebebis 
darRvevis SemTxvevebSi, rogorc saavtoro uflebebis dacvis asocia-
ciis xelmZRvaneli ganmartavs, is saxelmwifo organoebi, romelTa 
kompetenciaSi Sedis sajarimo sanqciebis dakisreba, kerZod, saqarT-
velos Sinagan saqmeTa saministro, finansTa saministros sagamoZiebo 
samsaxuri da Semosavlebis samsaxuri, ar asruleben TavianT ufle-
bamosilebas, ris gamoc saavtoro uflebebis dacvis erTaderT saSu-
alebad saqarTveloSi sasamarTlo rCeba.37  	

35	 №18 brZaneba sajaro samarTlis iuridiuli piris _ saqarTvelos inteleqtual-
uri sakuTrebis erovnuli centris _ „saqpatentis“ struqturuli qvedanayofebis 
debulebis damtkicebis Taobaze, 2010, [www.sakpatenti.org.ge].

36	 ix. [http://www.gca.ge]. 
37	 ix. saavtoro uflebebis dacvis problema qarTul bazarze, ix. [http://blh.com.ge].
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upirveles yovlisa, unda aRiniSnos, rom saqarTvelos sakonsti-
tucio sasamarTlos konstituciis 23-e muxlTan dakavSirebiT ar aqvs 
praqtika, romelSic am muxlis Sinaarsi iqneboda ganmartebuli. is 
ramdenime saqme, romlebSic konstituciis 23-e muxlTan mimarTebiT 
sadavo aqtis arakonstituciuroba iyo moTxovnili, sasamarTlom pro-
ceduruli garemoebebis gamo ar daakmayofila, an Sewyvita samarTal-
warmoeba.38

saqalaqo da raionul sasamarTloSi sasarCelo gancxadebebi saav-
toro uflebis darRvevis gamo kompensaciis gadaxdis, avtoris qone-
brivi uflebebis darRvevis, saavtoro honoraris gadaxdis mizniT 
Sedis.39 sasamarTlo praqtika ki saavtoro uflebebis dacvis mxriv gan-
sxvavebulia. saqmeTa nawili mxareTa Soris morigebiT mTavrdeba. zo-
gierT SemTxvevaSi uflebadamrRvevs ekisreba avtorisTvis miniWebuli 
moraluri da materialuri zianis anazRaureba, garkveul saqmeebze ki 
uflebadarRvevis faqts sasamarTlo ar adgens. 

rogorc saavtoro uflebebis dacvis asociaciis angariSebSia 
aRniSnuli, saavtoro uflebebis dacvis sakiTxSi mniSvnelovani ad-
gili ukavia sazogadoebis cnobierebis amaRlebas.40 sazogadoebrivi 
cnobierebis maRali done amartivebs saavtoro uflebis dacvis pro-
cess da ganviTarebul qveynebSi minimaluri resursiT uzrunvelyofs 
sasurveli Sedegis miRwevas.41 

5. daskvna

inteleqtualuri sakuTrebis ufleba, adamianis uflebaTa evropuli 
konvenciis garda, gaTvaliswinebulia adamianis uflebaTa sayovelTao 
deklaraciasa da ekonomikuri,  socialuri da kulturuli uflebebis 
Sesaxeb saerTaSoriso paqtSi.

saavtoro uflebebi, rogorc inteleqtualuri sakuTrebis erT-
erTi saxe, Tanamedrove msoflioSi adamianis uflebebis nawilad ga-
nixileba. amas aRiarebs adamianis uflebaTa evropuli sasamarTlo, 

38	 T. tuRuSi, g. burjanaZe, g. mSvenieraZe, g. gociriZe, v. menabde, adamianis uflebebi 
da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tb., 
2013, 289.

39	 s. jorbenaZe, saavtoro samarTali, qarTuli sasamarTlo praqtika, Tb., 2005, ix. 
saqmeebi: Tbilisis saolqo sasamarTlos samoqalaqo da samewarmeo saqmeTa kole-
giis ganCineba, №2a/64-2001, 2001 wlis 19 ivnisi; aseve ixileT Tbilisis krwanisi-
mTawmindis raionuli sasamarTlos gadawyvetileba, №2/167, 2001 wlis 15 maisi. 

40	 saqarTvelos saavtoro uflebaTa asociaciis 2013 wlis angariSi.
41	 ix. iqve.
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romelmac bolo ori aTwleulis ganmavlobaSi sakuTar gadawyvetile-
bebSi araerTxel aRniSna, rom saavtoro uflebebi adamianis ufle-
baTa evropuli konvenciis pirveli damatebiTi oqmis pirveli muxliT 
daculi uflebaa. 

Tavis mxriv, saqarTveloSi saavtoro uflebebi, rogorc intele-
qtualuri sakuTrebis erT-erT saxe, aRiarebulia saqarTvelos kon-
stituciiTa da sxva sakanonmdeblo aqtebiT. „saavtoro da momijnave 
uflebebis Sesaxeb“ saqarTvelos kanoni iZleva saavtoro uflebebis 
realizaciasTan dakavSirebuli sakiTxebis detalur gansazRvrebebs. 
kanoni gansazRvravs am uflebis mqone subieqtisa da obieqtis cnebebs. 

rogorc aRiniSna, saqarTvelos kanonmdebloba sakmaod detaluria 
da sxvadasxva saxis pasuxismgeblobas awesebs saavtoro uflebebis dar-
RvevisTvis. Sesabamisad, is faqti, rom saqarTvelos mowinave adgili 
ukavia msoflioSi mekobruli kompiuteruli programebis moxmarebis 
mxriv, naklebad aris kanonmdeblobis problema da saxezea aRsrulebis 
meqanizmis araefeqtianoba. 

imis gaTvaliswinebiT, rom saqarTvelos xelmowerili aqvs aso-
cirebis xelSekruleba evrokavSirTan, romelic calke Tavad gamo-
yofs inteleqtualuri sakuTrebisa da saavtoro uflebebis dacvis 
sakiTxebs, aucilebelia mowesrigdes aRsrulebis sakiTxi da Sesabamis-
ma saxelmwifo organoebma ganaxorcielon maTze kanoniT dakisrebuli 
movaleoba da saavtoro uflebebis damrRvevebis mimarT gaataron ka-
noniT gaTvaliswinebuli RonisZiebebi.

inteleqtualuri sakuTreba unda iyos daculi iseve, rogorc fizi-
kuri sakuTreba. dRes, rodesac informaciis gacvla da gavrceleba ar 
moiTxovs did Zalisxmevas, saavtoro uflebebis dacvis samarTlisaT-
vis rTulia, daewios teqnologiur ganviTarebas. Sesabamisad, aucile-
belia, saxelmwifom imoqmedos kanonis Sesabamisad da daicvas avtorTa 
interesebi.

saavtoro uflebebis samarTali bunebrivi samarTlianobisa moral-
uri uflebebis principebis erTianobaa. avtors aqvs moraluri ufle-
ba, daafason mis mier gaweuli samuSao da miiRos sargebeli Tavisi 
qmnilebebisagan.



gaeros specialuri antidiskriminaciuli 
konvenciebis miRebis mizanSewoniloba 

diskriminaciis zogadi akrZalvis fonze

beqa ZamaSvili

1. Sesavali

diskriminaciis winaaRmdeg brZola adamianis uflebaTa samarTlis 
qvakuTxedia. adamianis uflebaTa sayovelTao deklaraciis pirve-
live muxli adamianTa Tanasworobas icavs. mTlianad deklaracia 
iseTi teqstiT aris Camoyalibebuli, rom yvelas SeeZlos nebismieri 
uflebiT sargebloba diskriminaciis gareSe. amasTanave, sayovel-
Tao deklaracia gaeros generalurma asambleam daamtkica da mas 
ar hqonda Sesasruleblad savaldebulo Zala, rac gaxda winapiroba 
1966 wels ori saerTaSoriso paqtis1 miRebisa, romlebic saerTaSor-
iso xelSekrulebebia da Sesasruleblad savaldebuloa monawile 
saxelmwifoebisaTvis.2 sayovelTao deklaraciis msgavsad, samoqa-
laqo da politikur uflebaTa Sesaxeb saerTaSoriso paqti, erTi 
mxriv, aRiarebs kanonis winaSe yvelas Tanasworobas da krZalavs 
diskriminacias,3 xolo, meore mxriv, Tanasworoba, rogorc princi-
pi, asaxulia araerT uflebasTan mimarTebiT.4 analogiuri midgomaa 
Camoyalibebuli ekonomikuri, socialuri da kulturuli uflebebis 
Sesaxeb saerTaSoriso paqtSic,5 Tumca SesamCnevia aSkara tendencia, 
rom Tanasworobis uzrunvelsayofad zogadi regulaciebis para-
lelurad Seiqmnas specialuri aqtebi, kerZod, 1965 wels miRebul 
iqna „rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb“ 
saerTaSoriso konvencia, 1979 wels _ „qalTa diskriminaciis yvela 
formis aRmofxvris Sesaxeb“ saerTaSoriso konvencia, 1989 wels – 
„bavSvis uflebaTa dacvis Sesaxeb“ saerTaSoriso konvencia, xolo 
2006 wels – „SezRuduli SesaZleblobis mqone pirTa uflebebis 
dacvis Sesaxeb“ saerTaSoriso konvencia.6 es ki aCens bunebriv kiTx-

1 	 „samoqalaqo da politikur uflebaTa Sesaxeb“ saerTaSoriso paqti da „ekonomi-
kuri, socialuri da kulturuli uflebebis Sesaxeb“ saerTaSoriso paqti.

2	 H. J. Steiner, P. Alston and R. Goodman, International Human Rights in Context: Law, Politics and 
Morals, (3rd edition, Oxford: OUP, 2007), 272.

3	 ix. 26-e muxli.
4	 ix. mag.: me-3, me-14, 23-e, 24-e, 25-e muxlebi.
5	 ix.: me-2, me-3, me-7, me-10, me-11, me-13 muxlebi.
6	 [http://www.ohchr.org] (12.04.2015). 
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vebs: – arsebobs Tu ara calkeuli niSnis mixedviT specialuri an-
tidiskriminaciuli aqtebis arsebobis saWiroeba? specialuri aqtebi 
iZleva Tu ara Tanasworobis uflebis uzrunvelyofis ufro met 
garantias? ramdenad efeqtiania maTi praqtikuli ganxorcieleba? 

winamdebare statia miznad isaxavs gaeros farglebSi moqmedi spe-
cialuri antidiskriminaciuli aqtebis analizs am kiTxvebis safuZ-
velze. dasaxuli miznis misaRwevad, pirvel rigSi, ganixileba, Tu ra 
Sedegebs iwvevs zogadad gaeros mier adamianis ZiriTadi uflebebis 
dacvis Sesaxeb konvenciebis miReba, aseve, ra individualuri datvirT-
va aqvs zemoT xsenebul TiToeul konvencias, dabolos, gaanalizdeba 
is sferoebi, romlebic amJamad ar wesrigdeba saerTaSoriso doneze.

2. gaeros mier adamianis uflebaTa dacvis saerTaSoriso 
xelSekrulebebis miRebis Sedegebi

adamianis uflebaTa dacvis gaeros ZiriTadi xelSekrulebebis miRebis 
erT-erTi umTavresi Sedegi aris is, rom amave xelSekrulebebis safuZ-
velze iqmneba specialuri komitetebi, romlebic Sesabamisi xelSek-
rulebis praqtikul Sesrulebaze axorcieleben monitorings.7 im 
fonze, rodesac arsebobs samoqalaqo da politikuri uflebebis Ses-
axeb saerTaSoriso paqtis Sesrulebaze pasuxismgebeli organo adamia-
nis uflebaTa komiteti,8 SeiZleba funqciebis dublireba xdebodes _ 
calkeuli konvenciebis mixedviT damatebiT iqmneba specialuri or-
ganoebi. amasTanave, pirvel rigSi, unda dadgindes zogadad gaeros 
adamianis uflebebis ZiriTadi xelSekrulebebis safuZvelze Seqmnili 
organoebis mniSvneloba da Semdeg gaanalizdes maTi paralelurad ar-
sebobis mizanSewoniloba. 

zemoT xsenebuli adamianis uflebaTa dacvis gaeros komitetebi 
damoukidebeli eqspertebis gaerTianebaa.9 eqspertebis nominireba da 
arCeva xdeba monawile saxelmwifoebis mier winaswar gansazRvruli va-
diT.10 rogorc aRiniSna, eqspertTa komitetebis funqcia da ZiriTadi 
mandati aris saxelmwifoTa mier gaeros Sesabamisi xelSekrulebebis 
Sesrulebis monitoringi, risTvisac sxvadasxva meqanizmi arsebobs.11 es 

7	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 
2010), 791.

8	 [http://www.ohchr.org] (19.04.2015). 
9	 Overview of the human rights treaty body system and working methods related to the review of States 

parties, HRI/MC/2013/2, 12 April 2013, 3.
10	 iqve.
11	 [http://www.ohchr.org] (19.04.2015). 
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meqanizmebi gansxvavdeba komitetebis mixedviT,12 Tumca calkeuli kom-
petenciebi, rogoricaa, magaliTad, saxelmwifoTa mxridan angariSebis 
miReba, saerToa yvela organosTvis.13

zemoTqmulidan gamomdinare, mizanSewonilia gaanalizdes gaeros 
xelSekrulebebis safuZvelze Seqmnili organoebis monitoringis meqa-
nizmebis praqtikuli daniSnuleba. Sesabamisad, ganxilul iqneba sax-
elmwifoTa mier perioduli angariSgeba da komitetebis mxridan re-
agireba, individualuri saCivrebis ganxilva, zogadi komentarebi da 
rekomendaciebi, iseve rogorc  monitoringis sxva formebi.

2.1. gaeros adamianis uflebaTa dacvis xelSekrulebebis Sesrulebis 
Sesaxeb saxelmwifoTa perioduli angariSgeba

rogorc zemoT aRiniSna, adamianis uflebaTa dacvis gaeros yvela 
ZiriTadi konvencia saxelmwifoebs avaldebulebs, Sesabamis komitetebs 
warudginon xelSekrulebis Sesrulebis Sesaxeb angariSebi.14 saxelmwi-
foTa mxridan pirveli angariSebi wardgenil unda iqnes konkretuli 
saxelmwifosTvis xelSekrulebis ZalaSi Sesvlidan erT an or weli-
wadSi, xolo Semdegi angariSebi yovel 4-5 weliwadSi.15 Sesabamisad, sax-
elmwifoTa perioduli angariSgeba miiCneva gaeros winaSe saxelmwifo-
Ta mudmivi angariSvaldebulebis SesanarCunebel mTavar meqanizmad.16

saxelmwifoTa mier gaeros komitetebSi perioduli angariSebis 
wardgena ar aris formaloba, romelic teqnikuri valdebulebis Ses-
rulebiT gamoixateba. piriqiT, angariSgeba Zalian konkretul da mniS-
vnelovan miznebs isaxavs da es miznebi Zalian detalurad aris gansaz-
Rvruli ekonomikuri, socialuri da kulturuli uflebebis sakiTxTa, 

12	 Overview of the human rights treaty body system and working methods related to the review of States 
parties, HRI/MC/2013/2, 12 April 2013, 4.

13	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 
2010), 791.

14	 ix. „rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb“ saerTaSoriso 
konvenciis me-9 muxli; „samoqalaqo da politikuri uflebebis Sesaxeb“ saer-
TaSoriso paqtis me-40 muxli; „ekonomikuri, socialuri da kulturuli ufle-
bebis Sesaxeb“ saerTaSoriso paqtis me-16 muxli; „qalTa diskriminaciis aRmofx-
vris Sesaxeb~ saerTaSoriso konvenciis me-18 muxli; „bavSvis uflebaTa dacvis 
Sesaxeb“ saerTaSoriso konvenciis 44-e da 45-e muxlebi; „SezRuduli SesaZle-
blobis mqone pirTa uflebebis dacvis Sesaxeb“ saerTaSoriso konvenciis 35-e 
da 36-e muxlebi.

15	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 
2010), 793.

16	 Manual on Human Rights Reporting (Geneva: Office of the High Commissioner for Human Rights, 
1997), preface iii.
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agreTve, adamianis uflebaTa da rasobrivi diskriminaciis yvela for-
mis aRmofxvris sakiTxTa gaeros komitetebis mier.17 kerZod, 1989 wels 
gamocemul zogad komentarSi ekonomikuri, socialuri da kulturuli 
uflebebis komiteti gansazRvravs Svid mizans, romelTac saxelmwi-
foTa perioduli angariSgeba emsaxureba: logikuria, rom upirvelesi 
mizania erovnuli kanonmdeblobisa da administraciuli procedurebis 
gaeros xelSekrulebis moTxovnebTan Sesabamisobis Semowmeba;18 komite-
ti meore miznad asaxelebs saxelmwifoTaTvis SesaZleblobis micemas, 
raTa adamianis uflebaTa dacvis Sesaxeb yvela uflebasa da adamianTa 
yvela kategoriasTan mimarTebiT sruli suraTi Seiqmnas;19 mesame mizani, 
didwilad, dakavSirebulia pirvel or mizanTan da gamoixateba konkre-
tuli mTavrobebisTvis im SesaZleblobis micemiT, rom SeZlon sajarod 
gaJRerebuli politikuri mimarTulebebis realuri implementaciis 
Sefaseba;20 Zalian mniSvnelovania, rom saxelmwifoTa mxridan gaeros 
winaSe angariSgeba iZleva sazogadoebrivi kontrolis Zalian karg Ses-
aZleblobas da komiteti amas meoTxe miznad gansazRvravs;21 mexuTe da 
meeqvse miznebia xelSekrulebis safuZvelze nakisri valdebulebebis 
Sesrulebis progresis Sefaseba rogorc saxelmwifos, ise gaeros mxri-
dan. angariSgebis procesSi Zalian kargad vlindeba, Tu ra progress 
miaRwia saxelmwifom wina saangariSo periodis Semdeg da ra naklovane-
bebi arsebobs, romlebzec unda gamaxvildes damatebiTi yuradReba. 
Sesabamisad, es miznebi saxelmwifos exmareba adamianis uflebebis pro-
gresul realizebaSi;22 dabolos, meSvide miznad dasaxelebulia saxelm-
wifoTa Soris informaciis gacvla nakisri valdebulebebis Sesrulebis 
kuTxiT, rac saxelmwifoebs daexmarebaT saerTo problemebis ukeTes-
ad identificirebasa da saukeTeso praqtikis urTierTgaziarebaSi.23  

rogorc aRiniSna, saxelmwifoTa mier perioduli angariSgebis 
miznebi mogvianebiT ganisazRvra agreTve adamianis uflebaTa komite-
tis zogadi komentariTa da rasobrivi diskriminaciis yvela formis 
aRmofxvris komitetis zogadi rekomendaciiT.24 gaeros winaSe an-

17	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 
2010), 794.

18	 Committee on Economic, Social and Cultural Rights, General Comment No. 1, Reporting by States 
Parties (1989) (E/1989/22), para. 2.

19	 iqve, para. 3.
20	 iqve, para. 4.
21	 iqve, para. 5.
22	 iqve, para. 6-8.
23	 iqve, para. 9.
24	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 

2010), 794.
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gariSgebis daniSnuleba TiTqmis identurad Camoyalibda 2005 wels 
gamocemul angariSgebis harmonizebul saxelmZRvanelo principebSi.25 
kerZod, es dokumenti ganmartavs, rom angarSigeba aris ara mxolod 
saerTaSoriso valdebulebis Sesruleba, aramed Zalian kargi SesaZle-
bloba, saxelmwifoebma sakuTari progresi Seafason da erTmaneTs 
konstruqciul reJimSi gauziaron gamocdileba.26 angariSgebis damate-
biTi daniSnuleba gansazRvra adamianis uflebaTa komitetma saxelmwi-
foTa angariSgebis 2001 wels gamocemuli konsolidirebuli saxelmZ-
Rvanelo principebiT, romliTac saxelmwifoebs evalebaT, daasabuTon 
xelSekrulebaze gakeTebuli daTqmisa da deklaraciis SenarCunebis 
aucilebloba.27 

rac Seexeba Tavad angariSgebis proceduras, yvela komitets miRe-
buli aqvs proceduruli wesebi, romlebSic gansazRvrulia angariS-
gebasTan dakavSirebuli proceduruli aspeqtebi.28 angariSgebis pro-
cesi efuZneba saxelmwifoebTan konstruqciul dialogs da moicavs 
angariSis wardgenamde arsebul periods, angariSis wardgenas, mis 
ganxilvasa da Semdgom procedurebs.29 imisaTvis, rom saxelmwifoebis 
mier wardgenili angariSebi saTanadod asaxavdes adamianis uflebaTa 
dacvis kuTxiT arsebul mdgomareobas, komitetebis mier gamocemulia 
specialuri saxelmZRvanelo principebi30 da yoveli saangariSo peri-
odisTvis ganisazRvreba calkeuli saxelmwifosTvis im sakiTxTa wre, 
romlebzec komiteti saWirod miiCnevs detaluri informaciis miwode-
bas.31 am etapze konkretul mTavrobas uwevs, moiZios da gaaanalizos 
adamianis uflebebis kuTxiT saxelmwifoSi arsebuli mdgomareoba da 
gaeros komitetis mier gansazRvruli sakiTxebis mixedviT angariSis 
momzadebis procesSi CarTos yvela Sesabamisi uwyeba. imis gaTval-
iswinebiT, rom saxelmwifoebs moeTxovebaT wina saangariSo period-
Tan SedarebiT progresis Cveneba,32 amgvari angariSvaldebuleba Zalian 

25	 Harmonized Guidelines on Reporting under the International Human Rights Treaties, including 
Guidelines on Common Core Document and treaty-specific targeted documents (HRI/MC/2005/3, 1 
June 2005).

26 	iqve, para. 9, 11.
27	 Human Rights Committee, Consolidated Guidelines for State Reports under the International Cov-

enant on Civil and Political Rights (26 February 2001) (CCPR/C/66/GUI/rev.2), C. General guidance 
for contents of all reports.

28	 Overview of the human rights treaty body system and working methods related to the review of States 
parties, HRI/MC/2013/2, 12 April 2013, 5.

29	 iqve.
30	 iqve, 6.
31	 iqve, 9.
32	 Committee on Economic, Social and Cultural Rights, General Comment No. 1, Reporting by States 

Parties (1989) (E/1989/22), para. 7.
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kargi saSualebaa imisaTvis, raTa saxelmwifoebma daaCqaron adamianis 
uflebebis uzrunvelsayofad saWiro reformebi da RonisZiebebi. anga-
riSis momzadebis procesSi saxelmwifoTa pasuxismgeblobas aZlierebs 
is garemoeba, rom komitetis mier gansazRvrul sakiTxebze alterna-
tiul e.w. „Crdilovan angariSebs“ amzadeben adgilobrivi arasamTav-
robo organizaciebi33 da saxelmwifoebi iZulebulni arian, angariSSi 
informacia maqsimaluri sizustiTa da argumentaciiT waradginon.

uSualod angariSis ganxilva aris saxelmwifosTan konstruqciuli 
TanamSromlobisa da angariSvaldebulebis uzrunvelyofis Zalian kar-
gi demonstrireba. kerZod, gaeros Sesabamis komitetSi saxelmwifos 
mier wardgenili angariSis ganxilva mimdinareobs uSualod saxelm-
wifos delegaciis TandaswrebiT, sadac mTavrobis warmomadgenlebi 
komitetis winaSe akeTeben dasmul sakiTxebze detalur ganmartebebs.34 

angariSgebis procesis bolo etapi aris gaeros Sesabamisi komite-
tis mier saxelmwifos angariSsa da moxsenebaze Semajamebeli daskvnebis 
SemuSaveba. es aris gaeros mxridan saxelmwifosTvis micemuli Zalian 
kargi ukukavSiris forma, sadac aisaxeba rogorc pozitiuri miRwevebi, 
ise arsebuli xarvezebi da, sabolood, saxelmwifoebs miecema konkre-
tuli rekomendaciebi.35 Semajamebeli daskvna, realurad, or mizans 
emsaxureba: erTi mxriv, xdeba konkretuli saangariSo periodis Sej-
ameba da, meore mxriv, Semdegi saangariSo periodis dawyebis safuZve-
lia, radgan am dokumentSi asaxul rekomendaciebze saxelmwifos eva-
leba konkretuli RonisZiebebis ganxorcieleba da gaeros Semdgomi 
informireba.36 amiT ki uzrunvelyofilia angariSgebis procesis uwyve-
toba da Tanmimdevruloba. 

zemoTqmulidan gamomdinare, perioduli angariSgeba umniS-
vnelovanesi meqanizmia, romelic saxelmwifos aZlevs Zalian karg 
SesaZleblobas, erTdroulad ganaxorcielos TviTkontroli, sazoga-
doebrivi kontroli da saerTaSoriso kontroli adamianis uflebebis 
uzrunvelsayofad nakisri valdebulebebis Sesasruleblad. amasTanave, 
monitoringis am meqanizmis efeqtianobas kiTxvis niSnis qveS ayenebs is 
garemoeba, rom angariSebis wardgena mTlianad saxelmwifoTa keTil 
nebazea damokidebuli, ramac uaryofiTi Sedegebi komitetebis fun-
qcionirebis pirvelive wlebidan gamoiRo. kerZod, saxelmwifoebi Za-

33	 F. Piovesan, Economic, Social and Cultural Rights: the experience of the Brazilian shadow report, La 
Chronique des Amériques, 30, 2004, 1.

34	 Overview of the human rights treaty body system and working methods related to the review of States 
parties, HRI/MC/2013/2, 12 April 2013, 13.

35	 iqve, 14.
36	 iqve, 15.
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lian xSirad agvianeben angariSebis wardgenas da zogierT SemTxvevaSi 
ramdenime saangariSo periods mTlianad toveben kidec.37 amasTan, unda 
aRiniSnos, rom keTili nebis ararseboba angariSis warudgenlobis  
mxolod erT-erTi mizezia da xSirad, SeiZleba, saxelmwifos ar hqondes 
saTanado kompetenciisa da unaris mqone adamianuri resursi, raTa gae-
ros winaSe moaxdinos angariSgeba.38 amas emateba is garemoeba, rom sax-
elmwifoebs uwevT gaeros sxvadasxva komitetis winaSe sxvadasxva dros 
angariSgeba da es kidev ufro met administraciul resurss moiTxovs. 
Sesabamisad, gaeros komitetebma SeimuSaves sxvadasxva saSualeba, 
raTa waaxalison saxelmwifoebis mxridan dagvianebuli angariSebis 
wardgena. erT-erTi pirveli SesaZlebloba, romelic saxelmwifoebs 
eZlevaT, aris dagvianebuli ramdenime angariSis erTdroulad ward-
gena, rac mniSvnelovnad amcirebs resursebis xarjvas. cxadia, gae-
ros komitetebi saxelmwifoebs sistematurad ugzavnian Sexsenebebs.39 
agreTve, calkeul SemTxvevaSi saxelmwifoebs eZlevaT SesaZlebloba, 
rom detaluri angariSis nacvlad waradginon pasuxebi komitetis mier 
gadacemul kiTxvarze.40 Tu es RonisZiebebic ar gamoiRebs Sedegs da 
saxelmwifo kvlav ar waradgens angariSs, komitets mainc SeuZlia 
CaniSnos sesia, romelzec ganixilavs am konkretuli saxelmwifos mier 
konvenciiT nakisri valdebulebebis Sesrulebis sakiTxs im informa-
ciaze dayrdnobiT, rac komitets moepoveba da saxelmwifos eqneba 
SesaZlebloba, zepiri ganmartebebi gaakeTos.41 es saSualebebi gameo-
rebulia adamianis uflebaTa komitetis mier 2002 wels angariSgebis 
valdebulebasTan dakavSirebiT gamocemul #40 zogad komentarSi.42

amrigad, saxelmwifoTa perioduli angariSgeba gaeros adamianis 
uflebaTa dacvis yvela komitetis mniSvnelovani berketia, raTa sax-
elmwifoebze mudmivi monitoringi awarmoon da SeinarCunon maTi an-
gariSvaldebuleba.

37	 Human Rights Committee, General Comment No. 1: Reporting Obligation (27 July 1981).
38	 P. Alston, Effective functioning of bodies established pursuant to United Nations human rights instru-

ments. Final report on enhancing the long-term effectiveness of the United Nations human rights 
treaty system (E/CN.4/1997/74, 27 March 1996), para. 43.

39	 Overview of the human rights treaty body system and working methods related to the review of States 
parties, HRI/MC/2013/2, 12 April 2013, 15.

40	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 
2010), 802.

41	 Human Rights Committee, Consolidated Guidelines for State Reports under the international Cov-
enant on Civil and Political Rights (26 February 2001) (CCPR/C/66/GUI/Rev.2), para. G.6.1.

42	 Human Rights Committee, General Comment No. 30, Reporting Obligations of States Parties under 
Article 40 the covenant (16 July 2002), para. 4.



260

beqa ZamaSvili

2.2. individualuri saCivrebi

adamianis uflebaTa komitets, rasobrivi diskriminaciis yvela formis 
aRmofxvris sakiTxTa komitets, wamebis sawinaaRmdego komitetsa da 
qalTa diskriminaciis yvela formis aRmofxvris sakiTxTa komitets 
periodul angariSgebasTan erTad aqvs individualuri saCivrebis 
miRebisa da ganxilvis kompetencia.43 2008 wels miRebuli ekonomikuri, 
socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis 
damatebiTi oqmis safuZvelze, 2013 wlidan individualuri saCivrebis 
Setana ukve ekonomikuri da socialuri uflebebis darRvevis safuZ-
velzec aris SesaZlebeli Sesabamis komitetSi.44

individualuri saCivris ganxilvis kompetenciiT gaeros 
komitetebi kvazisasamarTlo funqciebs iTavseben, ramdenadac kon-
venciebis konkretuli darRvevis faqtebze ganixilaven saqmeebs da 
iReben gadawyvetilebebs. amitom  gaeros adamianis uflebaTa siste-
mis qveS es aris erT-erTi yvelaze Zlieri meqanizmi.45 es meqanizmi gan-
sakuTrebuli datvirTvis mqonea imis gaTvaliswinebiT, rom angariS-
geba xSirad ar xdeba dadgenil vadebSi da amgvari individualuri 
saCivari gaeros aZlevs SesaZleblobas, Tundac, konkretul sakiTx-
Tan mimarTebiT SeinarCunos saxelmwifoTa angariSvaldebuleba.46 re-
alurad, nebismier pirs aqvs SesaZlebloba, gaeros konvenciiT ga-
rantirebuli uflebebis darRvevis gamo saCivari Seitanos Sesabamis 
komitetSi, Tumca, garda imisa, rom mopasuxe saxelmwifo unda iyos am 
konkretuli konvenciis mxare, mas aRiarebuli unda hqondes gaeros 
Sesabamisi komitetis kompetencia saCivrebis ganxilvasTan mimarTe-
biT.47 am SemTxvevaSi, komiteti Zalian kargi saerTaSoriso kontro-
lis organoa, Tumca konvenciis nebismieri darRveva avtomaturad ar 
eqvemdebareba komitetis gansjadobas, radgan dadgenilia dasaSvebo-
bis Semdegi winapirobebi: darRveva ar unda iyos momxdari konkre-
tuli konvenciis miRebamde; saCivari  Setanili unda iyos uSualo 
msxverplis an misi warmomadgenlis mier; amowuruli unda iyos dar-
Rveuli uflebis aRmofxvris saSualebebi erovnul doneze; saCivari 
ar SeiZleba iyos anonimuri; mocemuli dava ar unda ganixilebodes 

43	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 
2010), 805.

44	 The General Assembly resolution A/RES/63/117, Optional Protocol to the International Covenant on 
Economic, Social and Cultural Rights (10 December 2008).

45	 F. P. Davidson, Individual Human Rights Complaints Procedures Based on United Nations Treaties 
and the Need for Reform, International and Compara.ive Law Quarterly, 41(3), 1992, 645.

46	 P. Alston, J. Crawford (eds), The Future of UN Human Rights Treaty Monitoring, (CUP, 2000), 4.
47	 [http://www.ohchr.org], (23.04.2015). 



261

gaeros specialuri antidiskriminaciuli konvenciebis miRebis mizanSewoniloba

sxva saerTaSoriso organos mier.48 proceduruli da Sinaarsobrivi 
TvalsazrisiT komitetis mier individualuri saCivris ganxilva Za-
lian hgavs adamianis uflebaTa dacvis regionaluri sasamarTloebis 
kompetencias, Tumca am ukanasknelebTan SedarebiT, gaeros indi-
vidualuri saCivrebis sistema gacilebiT sust meqanizmad aRiqmeba, 
radgan komitetis mier miRebuli gadawyvetilebebi sarekomendacio 
xasiaTisaa da maT ar aqvT Sesasruleblad savaldebulo Zala.49 iseT 
regionSi, rogoricaa, magaliTad, azia, sadac ar arsebobs adamianis 
uflebaTa dacvis regionaluri sasamarTlo, individualuri saCivris 
meqanizmi udidesi daniSnulebis mqonea, radgan msxverpls aqvs Sesa-
Zlebloba, sakuTari uflebis darRvevis faqts saerTaSoriso sazoga-
doebis yuradReba miaqcios da komitetis meSveobiT zemoqmedeba moax-
dinos damrRvev saxelmwifoze.

2.3. gaeros adamianis uflebaTa dacvis komitetebis zogadi komentarebi 
da rekomendaciebi

imisaTvis, rom erTgvarovnad moxdes gaeros adamianis uflebaTa 
dacvis konvenciebis Sesruleba da dadgindes maTi zusti Sinaarsi, 
aucilebelia, arsebobdes avtoritetuli organo, romelic moax-
dens am konvenciebis ganmartebas. am mizniT, gaeros konvenciebi 
Sesabamis komitetebs aniWebs uflebamosilebas, calkeuli Temebis 
mixedviT gamoscen zogadi komentarebi50 an zogadi rekomendaciebi.51 
zogadi komentarebisa da rekomendaciebis formiT gaeros komiteti 
ayalibebs sakuTar pozicias, Tu rogor unda moxdes im konvenciis 
calkeuli normebis ganmarteba, romlis Sesrulebazec Tavad axor-
cielebs monitorings da yuradRebas amaxvilebs, misi azriT, Ziri-
Tad sakiTxebze.52 vinaidan ar arsebobs adamianis uflebebis dacvis 
saerTaSoriso sasamarTlo, romelic moaxdens gaeros konvenciebis 
ganmartebas, gansakuTrebuli datvirTva eniWeba komitetebis am 

48	 O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge: CUP, 
2010), 875	

49	 [http://www.ohchr.org], (23.04.2015).
50	 komitetebis nawili uwodebs zogad komentars da nawili zogad rekomendacias.
51	 Other activities of the human rights treaty bodies and participation of stakeholders in the human rights 

treaty body process, HRI/MC/2013/3, 22 April 2013, para. 13.
52	 P. Alston, The Historical Origins of “General Comments” in Human Rights Law, in L’ORDRE JU-

RIDIQUE INTERNATIONAL, UN SYSTEM EN QUÊTE D’ÉQUITÉ ET D’UNIVERSALITÉ—
LIBER AMICORUM GEORGES ABI-SAAB, 769 (L. de Boisson de Chazournes & V. Gowlland-
Debbas eds., 2001).
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funqcias.53 marTalia, individualuri saCivrebis ganxilvis dros 
komitetebs uwevT calkeuli uflebebis Taobaze ganmartebebis ga-
keTeba, magram am SemTxvevaSi komiteti SezRudulia konkretul 
saCivarTan dakavSirebuli saqmis garemoebebiT. zogadi komentaris 
an rekomendaciis dros ki SesaZlebeli xdeba detaluri da siRrm-
iseuli ganmartebebis gakeTeba ganzogadebuli formiT.54 aqve unda 
aRiniSnos, rom komitetebis mier SemoTavazebul ganmartebas ar aqvs 
samarTlebrivad savaldebulo Zala, amitom imisaTvis, rom saxelm-
wifoebma moaxdinon maTi praqtikaSi danergva, saWiroa, Sinaarso-
brivad kargad iyos argumentirebuli da procedura iTvaliswineb-
des saxelmwifoTa poziciebis gaziarebas.55

zogadi komentarebisa da rekomendaciebis efeqtianobisTvis yvela 
komitets miRebuli aqvs wesebi, romelTa mixedviT dadgenilia sam-
etapiani procedura: pirveli etapi moicavs konsultaciebs speciali-
zebul organoebTan, samoqalaqo sazogadoebasTan, akademiur wreebsa 
da adamianis uflebaTa dacvis sxva organoebTan. konsultaciebis Sem-
deg komitetis winaswar gansazRvruli wevrebi SeimuSaveben proeqts, 
romelic gansaxilvelad waredgineba komitetsa da dainteresebul 
mxareebs. am diskusiebis safuZvelze ganaxlebuli proeqti formalu-
rad mtkicdeba plenarul sesiaze.56 amasTan, zogierTi komiteti ufro 
Sors wavida da, magaliTad, ekonomikuri, socialuri da kulturuli 
uflebebis komitetis mier 2000 wels SemuSavda specialuri Sabloni, 
romlis struqtura da formati xels Seuwyobs zogadi komentarebis 
sicxadesa da Tanmimdevrulobas.57 aRsaniSnavia, rom zogadi komentar-
is an rekomendaciis miReba xdeba erTxmad da, Sesabamisad, mTliani 
komitetis mosazrebaa.58

rac Seexeba zogadi komentarebisa da rekomendaciebis daniSnule-
bas wminda samarTlebrivi kuTxiT, rogorc aRiniSna, maT ar aqvT Ses-
asruleblad savaldebulo Zala, Tumca sakmaod araerTgvarovania 

53	 K. Mechlem, Treaty Bodies and the Interpretation of Human Rights, Vanderbilt Journal of Transna-
tional Law, 42, 2009, 946.

54	 H. Steiner, Individual Claims in a World of Massive Violations: What Role for the Human Rights 
Committee, in The Future of UN Human Rights Treaty Monitoring (P. Alston & J. Crawford eds., 
2000), 15.

55	 K. Mechlem, Treaty Bodies and the Interpretation of Human Rights, Vanderbilt Journal of Transna-
tional Law, 42, 2009, 909.

56	 Other activities of the human rights treaty bodies and participation of stakeholders in the human rights 
treaty body process, HRI/MC/2013/3, 22 April 2013, para. 15.

57	 iqve, para. 16.
58	 D. McGoldrick, The Human Rights Committee: Its Role in the Development of the International 

Covenant on Civil And Political Rights, (Oxford University Press, 1991), 347.
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damokidebuleba am sakiTxis mimarT. iaponiis sasamarTloebs araerTx-
el aRuniSnavT, rom zogadi komentarebi samarTlebrivi Rirebulebis 
mqoned ar miaCniaT da gaeros konvenciebis interpretaciisTvis saval-
debulo  ar aris zogadi komentarebi.59 

zogierTi avtori agreTve aRiarebs zogadi komenatrebis sareko-
mendacio bunebas, Tumca, miuxedavad amisa, miiCnevs, rom zogadi kome-
natri aris gaeros konvenciebiT daculi adamianis uflebebis Sinaar-
sis amsaxveli Zalian Rirebuli saxelmZRvanelo da Sesrulebisas unda 
gaiTvaliswinon saxelmwifoebma.60 avtorTa sxva nawili ufro mkafiod 
afiqsirebs, rom zogad komentarebs mniSvnelovani samarTlebrivi wona61 
aqvT da saxelmwifoebi gverds ver auvlian komitetebis mier SemoTava-
zebul ganmartebas mxolod imitom, rom wminda samarTlebrivad ar 
aris Sesasruleblad savaldebulo xasiaTisa. maTi mTavari argumenti 
aris is, rom gaeros komitetebi arian Sesabamisi konvenciebis yvelaze 
avtoritetuli interpretatorebi62 da maTi ganmarteba unda miCneul 
iqnes ufro metad, vidre, ubralod, rekomendaciad.63 miuxedavad am 
azrTa sxvadasxvaobisa, bunebrivia, Zalian didi mniSvneloba SeiZleba 
hqondes gaeros komitetebis mier SemoTavazebul ganmartebas saxelm-
wifoTa praqtikaze da, garkveul SemTxvevebSi, SeiZleba, wminda samar-
Tlebrivi datvirTvac SeiZinos, radgan zogadi komentarebis Sesabami-
si saxelmwifo praqtika SeiZleba CveulebiTi normis Camosayalibeblad 
mniSvnelovani wyaro gaxdes.64

yovelive aRniSnulidan gamomdinare, saWiroa, zogadi komentarebis 
SemuSavebisas komitetebma yvelaferi gaakeTon imisaTvis, rom Semo-
Tavazebuli ganmartebebi iyos saxelmwifoTaTvis misaRebi da praq-
tikaSi danergili. zemoT aRwerili proceduris farglebSi sakmaod 
didi gamowveva da sirTulea, komitetma moisminos sxvadasxva eqsper-
tis, organizaciisa Tu saxelmwifos mosazrebebi da iseTi Sinaarsis 
ganmarteba gaakeTos, rom iyos dabalansebuli, konsultaciebze war-

59	 International Law Association, Interim Report on the Impact of the Work of the United Nations Hu-
man Rights Treaty Bodies on National Courts and Tribunals, in International Law Association Report 
of the Seventieth Conference, 2002, 519.

60	 M. W. Mutua, Looking Past the Human Rights Committee: An Argument for De-. Marginalizing 
Enforcement, Buffalo Human Rights Law Review, 4, 1998, 231.

61	 M. C. R. Craven, The International Covenant on Economic, Social, and Cultural Rights: A Perspective 
on Its Development, (Clarendon Press, 1998), 91.

62	 M. Scheinin, International Mechanisms and Procedures for Implementation, in An Introduction to the 
International Protection of Human Rights (R. Hanski & M. Suksi eds., 1997), 444.

63	 K. Mechlem, Treaty Bodies and the Interpretation of Human Rights, Vanderbilt Journal of Transna-
tional Law, 42, 2009, 930.

64 	iqve.
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modgenili mosazrebebis maqsimalurad amsaxveli da saTanadod dasab-
uTebuli.65 amisTvis ki mizanSewonilia, zogad komentarebSi warmod-
genili ganmarteba iTvaliswinebdes saerTaSoriso xelSekrulebebis 
Sesaxeb venis konvenciis 31-e da 32-e muxlebiT dadgenil moTxovnebs 
saerTaSoriso xelSekrulebebis ganmartebasTan dakavSirebiT. marTa-
lia, konvenciis aRniSnuli muxlebi wevri saxelmwifoebisTvis awesebs 
ganmartebis wesebs, Tumca, vinaidan es normebi CveulebiTi samarTlis 
nawilad miiCneva,66 mizanSewonilia, gaeros komitetebis meTodolo-
giac daefuZnos am wesebs, radgan saxelmwifoebs gaeros konvenciebis 
ganmarteba swored am muxlebis safuZvelze evalebaT. Sesabamisad, im 
SemTxvevaSi, Tu zogadi komentarebi iqneba dasabuTebuli, rom Semo-
Tavazebuli konkretuli ganmarteba venis xsenebuli konvenciis 31-e da 
32-e muxlebiT dadgenili wesebis safuZvelzea SemuSavebuli, iribad, 
gaeros komitetebis rekomendacia savaldebulo Zalas SeiZens, radgan 
zogadi komentari daukavSirdeba saxelmwifoebisaTvis Sesasruleblad 
savaldebulo normebs.   

2.4. gaeros adamianis uflebaTa dacvis komitetebis monitoringis sxva 

formebi 

rogorc zemoT iqna ganxiluli, gaeros adamianis uflebaTa dacvis 
specialuri konvenciebis miRebis mTavari praqtikuli Sedegi aris Se-
qmna Sesabamisi komitetebisa, romlebic pasuxismgebelni arian am kon-
venciebiT saxelmwifoebze dakisrebuli valdebulebebis Sesrulebis 
monitoringze. saxelmwifoTa mier perioduli angariSgeba, individ-
ualuri saCivrebis ganxilva da zogadi komentarebi monitoringis 
ZiriTadi formebia, romlebic mniSvnelovan rols asruleben saxelm-
wifoTa angariSvaldebulebis SenarCunebaSi. damatebiTi saqmianobis 
saxiT SeiZleba dasaxeldes adreuli gafrTxilebisa da gadaudebeli 
moqmedebis procedurebi. es funqcia aqvs, magaliTad, rasobrivi dis-
kriminaciis yvela formis aRmofxvrisa da SezRuduli SesaZleblobis 
pirTa uflebebis dacvis komitetebs. am proceduris daniSnulebaa, 
komitetma adreul etapzeve moaxdinos adamianis uflebebis serio-
zuli darRvevebis safrTxis identificireba da saxelmwifos mouwo-
dos gadaudebeli reagirebisaken, raTa ufro mwvave darRveva da kon-
fliqtis eskalacia ar gamoiwvios.67

65	 K. Mechlem, 929.
66	 iqve, 945.
67	 Other activities of the human rights treaty bodies and participation of stakeholders in the human rights 
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konvenciebis SesrulebaSi mniSvnelovani wvlili Seaqvs agreTve 
Tematur debatebs, romlebic praqtikaSi damkvidrda saerTo problem-
atikis mqone sakiTxebis ganxilvis mizniT. amgvari Tematuri Sexvedre-
bi SeiZleba gamoyenebul iqnes zogadi komentarebis mosamzadeblad an 
calkeuli Temis irgvliv siRrmiseuli kvlevis saWiroebis gamosakveTad.68

damatebiT aqtivobad unda gamoiyos agreTve komitetebis gancxade-
bebi calkeul sakiTxTan dakavSirebiT. rogorc wesi, amgvari gancxade-
bebi keTdeba saerTaSoriso konferenciebisa da forumebis dros, 
romlebzec komitetebi aRniSnaven Sesabamisi konvenciiT dacul ufle-
bebTan mimarTebiT ZiriTad miRwevebsa da mTavar gamowvevebs.69

3. gaeros antidiskriminaciuli konvenciebis samarTlebrivi 
mniSvneloba

wina TavSi warmoCnda, rom gaeros adamianis uflebaTa dacvis special-
uri konvenciebis miRebas konkretuli praqtikuli Sedegebi ukavSird-
eba, rac Sesabamisi komitetebis SeqmniT gamoixateba da es komitetebi 
mniSvnelovan rols asruleben saxelmwifoTa angariSvaldebulebis 
kuTxiT, miuxedavad imisa, rom arsebuli monitoringis meqanizmebi 
saWiroebs arsebuli naklovanebebis aRmofxvras da Semdgom daxvewas. 
zedamxedvelobis zogadi sakiTxebi, rogorc ukve aRiniSna, vrceldeba 
yvela komitetze da gaeros specialuri antidiskriminaciuli xelSek-
rulebebis safuZvelze Seqmnili komitetebis konteqstSi es sakiTxebi 
damatebiT aRar iqneba ganxiluli. Sesabamisad, mizanSewonilia, gaanal-
izdes is specifikuri aspeqtebi, romlebic uSualod calkeul an-
tidiskriminaciul konvenciebs ukavSirdeba.

3.1. „rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb“ 
saerTaSoriso konvenciis Taviseburebani  

erT-erTi pirveli niSani, romlis safuZvelze diskriminaciis 
akrZalvisTvisac specialuri konvencia SemuSavda, iyo rasa. aRsaniS-
navia, rom „rasobrivi diskriminaciis yvela formis aRmofxvris Ses-
axeb“ gaeros saerTaSoriso konvencia miRebul iqna 1965 wels, rode-
sac ori saerTaSoriso paqti jer kidev ar iyo miRebuli.70 konvenciis 
miReba, metwilad, ganapiroba postkoloniuri memkvidreobis arsebobam 

treaty body process, HRI/MC/2013/3, 22 April 2013, para. 10-11.
68	 iqve, para. 19.
69	 iqve, para. 21.
70	 [http://www.ohchr.org], (03.05.2015). 
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da rasobrivi diskriminaciis winaaRmdeg gansakuTrebuli aqcentis ga-
keTebis saWiroebam.71

konvenciis miRebiT bevri mniSvnelovani regulacia damkvidrda, 
rogorc uSualod rasobrivi diskriminaciis winaaRmdeg sabrZolve-
lad, ise zogadad antidiskriminaciuli principebis dasamkvidreblad. 
pirvel rigSi, konvenciam rasobrivi diskriminaciis definicia SemoiRo, 
romelmac Tavis TavSi moicva iseTi niSnebi, rogoricaa: rasa, kanis feri, 
sagvareulo, erovnuli da eTnikuri warmomavloba.72 cxadia, adamianis 
uflebebis TvalsazrisiT mniSvnelovania, rom konvenciam moicva ufro 
farTo niSnebi, vidre uSualod rasa, magram aucileblad unda aRin-
iSnos, rom konvencia ar iZleva Tavad rasis definicias. ufro metic, 
es aspeqti ar aris dazustebuli arc komitetis mier, romelmac dReis 
mdgomareobiT 35 zogadi rekomendacia SeimuSava, Tumca arc erTi maT-
gani ar Sexebia rasis ganmartebis sakiTxs.73 Sesabamisad, konvenciis um-
Tavres naklovanebad unda dasaxeldes is garemoeba, rom samarTlebriv 
doneze ar aris ganmartebuli, Tu ras gulisxmobs rasa, romelic, 
konvenciis mixedviT, aris diskriminaciisgan daculi mTavari niSani.

konvenciis mniSvnelovani siaxlea, rom is saxelmwifoebs uwesebs 
rogorc negatiur valdebulebebs, raime formiT ar miiRon monaw-
ileoba diskriminaciul qmedebebSi, ise adgens mTel rigs pozitiuri 
valdebulebebisas, raTa aRmoifxvras diskriminaciis gamomwvevi samar-
Tlebrivi Tu praqtikuli winapirobebi.74 rac mTavaria, konvencia krZa-
lavs nebismieri formis diskriminacias75 rogorc sajaro, ise kerZo 
sferoSi. garkveuli periodis ganmavlobaSi ar iyo cxadi, Tu ra doz-
iT ikrZaleboda diskriminacia kerZo urTierTobebSi, miuxedavad imi-
sa, rom konvenciis me-2 muxlis pirveli punqtis „d“ qvepunqti pirda-
pir avaldebulebs saxelmwifoebs, gaataron yvela saWiro RonisZieba 
nebismieri piris, jgufis an organizaciis mier ganxorcielebuli dis-
kriminaciis aRmosafxvrelad. am konteqstSi mniSvnelovani ganmarteba 
gaakeTa rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb 
Seqmnilma komitetma 2001 wels aSS-Tan mimarTebiT momzadebul Semaj-
amebel daskvnaSi, romelSic aRniSna, rom wminda kerZo urTierTobeb-

71	 G. J. McDougall, Toward a Meaningful International Regime: The Domestic Relevance of Interna-
tional Efforts to Eliminate All Forms of Racial Discrimination, Harward Law Journal, 40(3), 1997, 
582.

72	 „rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb“ gaeros saerTaSori-
so konvenciis pirveli muxli.

73 	 [http://tbinternet.ohchr.org], (03.05.2015). 
74	 „rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb“ gaeros saerTaSori-

so konvenciis me-2 muxli.
75	 iqve, me-5 muxli.



267

gaeros specialuri antidiskriminaciuli konvenciebis miRebis mizanSewoniloba

Sic unda aRmoifxvras rasobrivi diskriminacia da, sadac SesaZlebeli 
iqneba, maqsimalurad unda dawesdes sisxlissamarTlebrivi pasuxismge-
blobac ki.76

adamianis uflebebis konteqstSi araerTgvarovani damokidebuleba 
mohyva konvenciis me-4 muxlis moTxovnas, romlis mixedviTac aikrZala 
rasobrivi diskriminaciisaken mowodeba, waqezeba an sxvagvari propa-
ganda. diskriminaciis akrZalvis gadmosaxedidan, cxadia, es norma kon-
venciis umniSvnelovanes monapovrad unda Sefasdes, Tumca, aSkaraa, 
rom am formiT mniSvnelovnad izRudeba gamoxatvis Tavisufleba da 
es gaxda safuZveli araerTi saxelmwifos mier aRniSnul muxlTan da-
kavSirebiT gakeTebuli daTqmisa _ uzurnvelyofiliyo gamoxatvis 
Tavisuflebis dacva.77 aSkaraa, konvenciis amgvari moTxovna sakmaod 
radikaluria, Tumca, miuxedavad azrTa sxvadasxvaobisa, Sesabamisma 
komitetma mtkiced daicva pozicia, rom rasobriv diskriminaciasTan 
efeqtianad sabrZolvelad aucilebelia amgvari valdebulebis arsebo-
ba.78 amasTan, adamianis uflebaTa dacvis sxvadasxva saerTaSoriso nor-
maze dayrdnobiT, komitetma mkafiod Camoayaliba sakuTari pozicia, 
rom am SemTxvevaSi ar irRveva gamoxatvis Tavisufleba.79 realurad, am 
konkretul SemTxvevaSi, saxezea adamianis ori fundamenturi uflebis 
kolizia da, zogadi principidan gamomdinare, dauSvebelia, romelime 
maTgans mieniWos absoluturi primati. kerZod, calkeul SemTxvevaSi 
SeiZleba gamarTlebuli iyos gamoxatvis Tavisuflebis SezRudva, mag-
aliTad, rodesac xdeba rasobrivi SuRlis gaRvivebis waqezeba an mo-
wodeba. Tumca konvenciis me-4 muxli krZalavs rasobriv siZulvilze 
dafuZnebuli nebismieri ideis gavrcelebas, rac, faqtobrivad, azrs 
akargvinebs gamoxatvis Tavisuflebis arsebobas rasobrivi diskrimi-
naciis konteqstSi. realurad, konvencia iTxovs rasobriv diskrimina-
ciaze dafuZnebuli siZulvilis enis nebismieri gamovlinebis akrZal-
vas, rac srul SesabamisobaSi ver iqneba gamoxatvis Tavisuflebis 
moTxovnebTan. swored amitom rasobrivi diskriminaciis yvela formis 
aRmofxvris Sesaxeb komitetma 2013 wels SeimuSava zogadi rekomenda-
cia rasobrivi siZulvilis enasTan dakavSirebiT, romelSic Seecada, 
daezustebina, rom aucilebelia or ZiriTad uflebas Soris balan-
sis dacva. kerZod, komitetma ganmarta: diskriminaciis akrZalva da 

76	 Concluding Observations of the Committee on the Elimination of Racial Discrimination: United 
States of America, U.N. Doc. CERD/C/59/Misc.17/Rev.3 (2001), para. 13.

77	 P. Thornberry, Confronting Racial Discrimination: A CERD Perspective, Human Rights Law Review, 
5(2), (2005) 5(2), 253.

78 	iqve.
79 	CERD Committee General recommendation No. 15 on article 4 of the Convention, (17 March 1993).
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gamoxatvis Tavisufleba ise unda iyos uzrunvelyofili, rom avsebdes 
adamianis uflebebis dacvis sistemas da dauSvebelia romelime maT-
ganisTvis upiratesobis miniWeba.80 komiteti damatebiT azustebs, rom 
siZulvilis enis akrZalvisa da pasuxismgeblobis dawesebis dros mxed-
velobaSi unda iqnes miRebuli iseTi faqtorebi, rogoricaa: gamox-
atvis forma, konteqsti, piris statusi, miznebi da a.S.81 es midgoma, 
erTi SexedviT, sakmaod progresulia da iZleva ori ZiriTadi uflebis 
moTxovnebis samarTlianad dabalansebis SesaZleblobas, Tumca zoga-
di komentaris analizis safuZvelze dgindeba, rom komiteti am gare-
moebebis gaTvaliswinebas moiTxovs imis gansasazRvravad, siZulvilis 
enisTvis unda dawesdes sisxlissamarTlebrivi Tu sxva saxis pasux-
ismgebloba.82 Sesabamisad, komitetis uaxlesi zogadi rekomendaciiTac 
miCneulia, rom siZulvilis ena unda isjebodes da amgvari midgoma nam-
dvilad aCens kiTxvis niSnebs gamoxatvis TavisuflebasTan mimarTebiT. 

siZulvilis enis akrZalvisa da gamoxatvis Tavisuflebis urT-
ierTmimarTebis sakiTxi Zalian kargi maniSnebelia, Tu ra uaryofiTi 
Sedegebi SeiZleba gamoiwvios calkeuli diskriminaciuli konvenciebis 
miRebam. rogorc ukve aRiniSna, rasobrivi diskriminaciis yvela for-
mis aRmofxvris Sesaxeb konvencia pirdapir iTxovs rasobrivi gam-
onaTqvamebis akrZalvas da Sesabamisi komitetis ganmarteba pirdapir 
Tu iribad gulisxmobs gamoxatvis Tavisuflebis SezRudvas nebismier 
SemTxvevaSi, rodesac saqme exeba rasobrivi siZulvilis enas. imave 
sakiTxis analizi samoqalaqo da politikuri uflebebis Sesaxeb saer-
TaSoriso paqtis farglebSi gansxvavebul Sedegebs iZleva. marTalia, 
saerTaSoriso paqtis me-20 muxlic pirdapir iTxovs diskriminaciuli 
da rasobrivi gamonaTqvamebis akrZalvas, magram adamianis uflebaTa 
komiteti am normas ganmartavs ara mowyvetilad, aramed gamoxatvis 
Tavisuflebis konteqstSi da 2011 wels gamocemul zogad komentar-
Si ambobs, rom me-20 muxlis safuZvelze, aucilebelia, saxelmwifoe-
bma daaweson Sesabamisi akrZalvebi, Tumca yvela es qmedeba unda iyos 
srul SesabamisobaSi me-19 muxlis moTxovnebTan, romelic adgens 
gamoxatvis Tavisuflebis SezRudvis pirobebs.83 Sesabamisad, adamianis 
uflebebis komiteti ar adgens prioritets uflebebs Soris da orive 
uflebas TanabarmniSvnelovnad ganixilavs, maSin, rodesac rasobrivi 

80	 Committee on the Elimination of Racial Discrimination, General recommendation No. 35 on Combat-
ing racist hate speech (26 September 2013), para. 45.

81 	iqve, para. 15.
82 	iqve, para. 12.
83 	Human Rights Committee, General comment No. 34 on Article 19: Freedoms of opinion and expres-

sion, (12 September 2011), para. 50-52.
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diskriminaciis yvela formis aRmofxvris komiteti diskriminaciis 
akrZalvis poziciidan uyurebs sakiTxs. es erTi konkretuli magaliTi 
imis gamovlinebaa, rom calkeuli antidiskriminaciuli konvenciebisa 
da Sesabamisi komitetebis SeqmniT SeiZleba dairRves gaeros adamianis 
uflebaTa sistemis erTianoba da Tanmimdevruloba, Tu mxolod am spe-
cialuri konvenciebis poziciidan iqneba sakiTxebi Sefasebuli.

konvenciis mniSvnelovan siaxled unda Sefasdes me-5 muxli, ro-
melic iTxovs kanonis winaSe yvelas Tanasworobas da krZalavs dis-
kriminacias adamianis uflebebiT sargeblobis dros. amasTanave, 
yvelaze mniSvnelovania, rom es muxli Tavisi SinaarsiT ufro far-
Toa, vidre adamianis ZiriTadi uflebebiT sargeblobis dros dis-
kriminaciis akrZalva, radgan me-5 muxlis „v“ qvepunqti diskriminacias 
agreTve krZalavs sajarod xelmisawvdomi momsaxurebiT da obieqte-
biT sargeblobis dros. es norma sakmaod mniSvnelovani dacvis garan-
tiaa, radgan iseT SemTxvevebSi, rodesac xdeba pirebis arSeSveba kerZo 
sakuTrebaSi arsebul calkeul adgilebSi maTi kanis feris an eTni-
kuri warmomavlobis gamo, rTulia romelime konkretuli uflebiT 
sargeblobaSi diskriminaciis dadgena, Tumca „v“ qvepunqtis arsebobis 
SemTxvevaSi, aucilebeli aRar aris, pirma amtkicos ZiriTadi uflebiT 
sargeblobis dros diskriminaciis Sesaxeb da calke aRebuli es faqti 
ukve Sefasdeba rasobrivi diskriminaciis gamovlinebad.

konvenciis me-6 muxli darRveuli uflebis aRdgenis saSualebebis 
arsebobis aucileblobas usvams xazs, rac, udavod, umniSvnelovanesi 
winapirobaa imisaTvis, rom adamianis uflebebs realuri praqtikuli 
mniSvneloba mieceT. im fonze, rodesac gaeros orive saerTaSoriso 
paqti iTxovs nebismier uflebasTan mimarTebiT amgvari meqanizmebis 
arsebobas, specialur konvenciebSi am moTxovnis gameoreba gansa-
kuTrebul datvirTvas ver SeiZens da, ubralod, xdeba am umniS-
vnelovanesi aspeqtis kidev erTxel aRniSvna. „rasobrivi diskrimina-
ciis yvela formis aRmofxvris Sesaxeb“ konvenciis miRebis dros am 
muxls gacilebiT meti datvirTva hqonda, radgan samoqalaqo da poli-
tikuri uflebebis Sesaxeb da ekonomikuri, socialuri da kulturuli 
uflebebis Sesaxeb saerTaSoriso paqtebi miRebul iqna am konvenciis 
damtkicebidan erTi wlis Semdeg da zogadi moTxovna yvela uflebas-
Tan mimarTebiT efeqtiani dacvis saSualebebis arsebobis Taobaze jer 
ar iyo saxelSekrulebo doneze ganmtkicebuli.

dabolos, rasobriv diskriminaciasTan efeqtianad brZolis mizniT 
konvencia gansakuTrebul aqcents akeTebs prevenciaze, rac cnobierebis 
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amaRlebis sxvadasxva gziT unda iqnes miRweuli.84 rasobrivi diskrimi-
naciis konteqstSi cnobierebis amaRlebas namdvilad gansakuTrebuli 
adgili unda eTmobodes, radgan xSirad diskriminaciuli qmedebebis 
safuZvelia stereotipuli da diskriminaciuli midgomebi calkeul 
jgufebTan mimarTebiT, rac mosaxleobis arasaTanado informirebi-
Ta da ganaTlebiT aris ganpirobebuli. Sesabamisad, mniSvnelovania, 
konvenciaSi am aspeqtis gamokveTa, radgan Sesabamis komitets eqneba 
SesaZlebloba, monitoringi ganaxorcielos, Tu rogor sruldeba 
erovnul doneze cnobierebis amaRlebis RonisZiebebi.

konvenciis danarCeni muxlebi procedurul da teqnikur sakiTxebs 
awesrigebs da maTi damatebiTi ganxilva am konteqstSi ar aris mniS-
vnelovani. 

yovelive zemoaRniSnulidan gamomdinare, rasobrivi diskrimina-
ciis winaaRmdeg sabrZolvelad specialuri konvenciis miRebiT Seiqmna 
samarTlebrivi mocemuloba, romliTac specialuri yuradReba maxvil-
deba rasobrivi diskriminaciis aRmosafxvrelad yvela mniSvnelovan 
aspeqtze, prevenciiT dawyebuli, samarTlebrivi da praqtikuli cvli-
lebebis saWiroebiT gagrZelebuli da darRveuli uflebis aRdgeniT 
damTavrebuli. rogorc ganxilvam aCvena, saWiroa, konvencia Sesrul-
des mTlianad gaeros adamianis uflebaTa dacvis sistemis gaTval-
iswinebiT da ara mxolod calmxrivad, am konvenciis gadmosaxedidan, 
raTa ar moxdes sxva uflebebis gaumarTlebeli SezRudva. agreTve, 
mizanSewonilia, Sesabamisma komitetma naTlad ganmartos yvela aspeq-
ti, rac mkafiod ar ikveTeba konvenciis teqstidan da SemoTavazebuli 
ganmartebebi Seesabamebodes dRes arsebul realobas.  

3.2. „qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb“ 
saerTaSoriso konvenciis dadebiTi da uaryofiTi mxareebi

gaeros specialuri antidiskriminaciuli konvenciebidan meore iyo 
„qalTa  diskriminaciis yvela formis aRmofxvris Sesaxeb“ saerTaSor-
iso konvencia, romelic miRebul iqna 1979 wels da ZalaSi Sevida 1981 
wlidan.85 rasis Semdeg gaeros mxridan specialuri aqcenti gakeTda 
sqesis niSniT diskriminaciis akrZalvaze, Tumca am konvenciis anal-
izisas, pirvel rigSi, yuradReba swored imaze unda gamaxvildes, rom 
konvencia fokusirebulia uSualod qalebis, da ara zogadad sqesis 

84 	rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb gaeros saerTaSoriso 
konvenciis me-7 muxli.

85 	 [http://www.un.org], (03.05.2015). 
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niSniT, diskriminaciis akrZalvaze. marTalia, konvenciis preambula 
iwyeba im normebis gameorebiT, romlebic aRiareben qalisa da kacis 
uflebriv Tanasworobas, Tumca mniSvnelovan problemad dasaxelebu-
lia swored qalTa diskriminacia da es konvenciis saxelwodebidanac 
aSkarad Cans. imis gaTvaliswinebiT, rom qalebi msoflios mosaxleo-
bis naxevars warmoadgenen,86 logikuria, rom arsebobdes specialuri 
konvencia, romelic maTi uflebebis dacvisaken iqneba mimarTuli. Se-
sabamisad, upirveles yovlisa, yuradReba gamaxvildeba am konvenciis 
pozitiur mxareebze da Semdeg gaanalizdeba, Tu ra naklovanebebTan 
aris dakavSirebuli fokusireba qalebze da ara zogadad sqesze.

konvenciis pirveli muxli iZleva diskriminaciis definicias da 
pozitiurad unda Sefasdes is garemoeba, rom diskriminaciad iTvleba 
ara mxolod iseTi qmedeba, romelic konkretul SedegebSi aisaxeba, 
aramed diskriminaciuli mizniT ganxorcielebuli nebismieri aqtic. 

meore muxlSi CamoTvlilia konvenciiT saxelmwifoebze dakisre-
buli valdebulebebi, romelTaganac rasobrivi diskriminaciis yve-
la formis aRmofxvris Sesaxeb konvenciis msgavsad, gansakuTrebul 
yuradRebas imsaxurebs diskriminaciis akrZalvis valdebuleba ara  
mxolod saxelmwifos, aramed kerZo pirebisa da organizaciebis mxri-
danac.87 diskriminaciuli qmedebebis Tavidan asacileblad Semdegi 
mniSvnelovani RonisZieba, romelic saxelmwifom unda ganaxorcielos, 
moqmedi diskriminaciuli kanonebis, normebisa da regulaciebis modi-
ficirebaa. es sakmaod logikuria, radgan diskriminaciuli regula-
ciebi da normebi safuZvelia mravali diskriminaciuli qmedebisa, 
romlebic maT safuZvelze ganxorcieldeba. regulaciebis doneze 
diskriminacia pirdapiri diskriminaciis Zalian TvalsaCino SemTxvevaa 
da saxelmwifoebs ekisrebaT maTi myisieri Secvlis an gauqmebis val-
debuleba. amave konteqstSi, aRsaniSnavia konvenciis moTxovna, rom 
saxelmwifoebma unda moaxdinon diskriminaciuli Cveulebebis modi-
ficireba.88 cxadia, calkeuli eris tradiciebi da Cveulebebi SeiZleba 
ar iyos Tanasworobis uflebis moTxovnebTan SesabamisobaSi, magram 
adamianis uflebebis universaluroba moiTxovs, rom Tanasworobis 
ufleba uzrunvelyofili iyos yvela adamianisTvis da tradiciebi Tu 
Cveulebebi ar SeiZleba iyos xelis SemSleli faqtori.89 Sesabamisad, 

86 	 D. Rosenblum, Unsex CEDAW, or What’s Wrong with Women’s Rights, Columbia Journal of Gender 
and Law, 20(2), (2011), 145.

87 	„qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb“ gaeros saerTaSoriso 
konvenciis me-2 muxlis „d“ qvepunqti.

88 	iqve, me-2 muxlis „v“ qvepunqti.
89 	 H. J. Steiner, P. Alston and R. Goodman, International Human Rights in Context: Law, Politics and 



272

beqa ZamaSvili

am gadmosaxedidan, logikuria, rom saxelmwifos evaleba, maT Soris, 
Cveulebebis Secvla, Tu es saWiroa diskriminaciasTan sabrZolvelad. 
amasTanave, am valdebulebis Sesruleba damokidebulia ramdenime 
problemaze: a) saxelmwifo ar qmnis Cveulebebs da sakiTxavia, rogor 
SeiZleba misi modificireba moaxdinos; b) Cveuleba da tradicia ada-
mianis Sinagani rwmenis gamomxatvelia, rac mniSvnelovan rols asru-
lebs adamianis ganviTarebaSi. adamianis uflebebis universalurobisa 
da relativizmis sakiTxi samarTlis doqtrinaSi dausrulebeli deba-
tis sagania, rac aqtualuria CveulebebTan mimarTebiT. mniSvnelovania 
imis aRiareba, rom adamianis uflebebis universaluroba ar gulisx-
mobs tradiciebis, Cveulebebisa da kulturis gaerTferovnebas. sxva 
sityvebiT, universaluri unda iyos adamianis uflebebi da ara Cveule-
bebi, rac niSnavs imas, rom saxelmwifom Cveulebebis modificirebaze 
ki ar unda izrunos, aramed samarTlebrivad uzrunvelyos adamianis 
uflebebis dacva nebismieri Cveulebis pirobebSi. Cveuleba SeiZle-
ba ewinaaRmdegebodes Tanasworobis uflebas, Tumca saxelmwifos ar 
unda hqondes misi Secvlis mcdeloba, radgan Cveuleba aris sazoga-
doebrivi da ara samarTlebrivi movlena. Cveulebas qmnis xalxi da 
ara saxelmwifo. Sesabamisad, misi Secvlac xalxis mier unda xdebodes. 
Cveuleba adamianis pirovnuli ganviTarebisTvis mniSvnelovani feno-
menia da rodesac adamiani mas nebayoflobiT misdevs, is ar SeiZleba 
iyos saxelmwifos Carevis obieqti, Tundac ewinaaRmdegebodes Tanas-
worobis uflebas. Tanasworobis uflebis dacvis saxelmwifos poziti-
uri valdebuleba unda gamovlindes imiT, rom arsebobdes Sesabamisi 
samarTlebrivi da instituciuri CarCo, romelic pirs SesaZleblobas 
miscems, daicvas Tavisi ufleba, rodesac Cveuleba mas ewinaaRmdegeba. 
yovelive zemoaRniSulidan gamomdinare, saxelmwifos unda evalebodes 
im diskriminaciuli normebis, regulaciebisa Tu debulebebis modi-
ficireba, romlebsac aqvT samarTlebrivi buneba da saxelmwifo ar 
unda Caerios kulturuli Tu CveulebiTi normebis Secvlis procesSi.

konvenciis mesame muxli preambulasa da me-2 muxlSi aRniSnul de-
bulebebs imeorebs, ramdenadac saxelmwifoebisagan moiTxovs yvela 
aucilebeli RonisZiebis gatarebas, raTa uzrunvelyofili iyos qalis 
maqsimaluri winsvla da ganviTareba kacebTan sruli Tanasworobis 
miRwevis mizniT. 

erT-erTi yvelaze araordinaruli moTxovna asaxulia me-4 muxl-
Si, romelic gulisxmobs de faqto uTanasworobis aRmosafxvrelad 
droebiTi RonisZiebebis gatarebas. principi dasaSvebad miiCnevs 

Morals, (3rd edition, Oxford University Press, 2007), 518.
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pirTa mimarT gansxvavebul mopyrobas, Tu is emsaxureba faqtobrivi 
uTanasworobis aRmofxvras da es gansxvavebuli mopyroba dasruldeba 
dasaxuli miznis miRwevisTanave.90 miiCneva, rom amgvari qmedeba erT-
gvarad winare diskriminaciis gamosworebas emsaxureba da amiT aris 
gamarTlebuli,91 Tumca misi realizeba SeiZleba TviTneburad moxdes, 
radgan arasakmarisad aris ganmartebuli misi elementebi. pirvel rig-
Si, sakmaod saxifaToa, miznad iqnes dasaxuli de faqto Tanasworobis 
miRweva, radgan bundovania, rodis miiRweva es Tanasworoba. Tanas-
worobis uflebis arsi adamianebisTvis Tanaswori SesaZleblobebis 
miniWebaa,92 rac iwvevs faqtobriv uTanasworobas. Sesabamisad, faqto-
brivi Tanasworoba yvela sferoSi an verasodes miiRweva, an miiRweva 
calkeuli jgufis mimarT upiratesobis miniWebiT, anu araTanaswori 
pirobebis SeqmniT. amasTan, es kategoria, miiCneva, rom aris droebiTi, 
Tumca droebiToba damokidebulia dasaxuli miznis miRwevaze, rac, 
Tavis mxriv, Zalian SefasebiTia da qmnis imis safrTxes, rom gatare-
buli RonisZiebebi iqneba ganusazRvreli vadiT „droebiTi“. nebismier 
SemTxvevaSi, es Zalian saxifaTo kategoriaa, romelic Tavad qmnis dis-
kriminaciis safrTxes.

imis gaTvaliswinebiT, rom konvenciis preambulis mixedviT qal-
Ta da kacTa Soris realuri Tanasworobis misaRwevad aucilebelia 
sazogadoebaSi Camoyalibebuli tradiciuli rolebis Secvla, me-5 
muxli ufro konkretulad moiTxovs saxelmwifoebisgan, moxdes cno-
bierebis amaRleba da arsebuli stereotipebis aRmofxvra. 

Tavisi bunebiT erT-erTi yvelaze gamorCeulia konvenciis me-6 
muxli, romelic aqcents akeTebs ara zogadad diskriminaciis rome-
lime aspeqtze, aramed uSualod qalebisTvis aqtualur iseT proble-
maze, rogoricaa prostituciasa da trefikingTan brZola. sayuradRe-
boa, rom konvencia miznad isaxavs qalTa diskriminaciis aRmofxvras da 
ara qalebisaTvis damatebiTi dacvis garantiebis Seqmnas da es muxli 
Tavisi SinaarsiT ar aris antidiskriminaciuli.

qalTa diskriminaciis yvela formis aRmofxvris zogadi moTxovnis 
Semdeg me-7-me-16 muxlebSi CamoTvlilia is sferoebi, romlebsac gansa-
kuTrebuli yuradReba unda mieqces qalTa da kacTa Tanasworobis uz-
runvelyofisas. kerZod, es sferoebia: politikuri da sajaro cxovre-
ba, saerTaSoriso doneze warmomadgenloba, moqalaqeoba, ganaTleba, 

90 	CEDAW, General recommendation No. 25, on article 4, paragraph 1, of the Convention on the Elimi-
nation of All Forms of Discrimination against Women, on temporary special measures, para. 15.

91 	iqve.
92 	g. xubua, samarTlis Teoria, Tb., 2004, 76.
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SromiTi urTierTobebi, jandacva, ekonomikuri da socialuri sfer-
oebi, samoqalaqo urTierTobebi, qorwineba da saojaxo urTierTobebi. 

me-17 muxlidan moyolebuli, teqnikuri da proceduruli sakiTxe-
bia daregulirebuli, rac damatebiT analizs ar saWiroebs.

am normebis analizis safuZvelze SeiZleba darCes STabeWdileba, 
rom konvencia qalTa Tanasworobis uzrunvelsayofad mniSvnelovani 
dokumentia, Tumca yuradReba unda gamaxvildes im garemoebaze, rom 
„rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb“ gaeros 
saerTaSoriso konvenciisgan gansxvavebiT, „qalTa diskriminaciis yve-
la formis aRmofxvris Sesaxeb“ saerTaSoriso konvencia miRebulia 
maSin, rodesac ukve moqmedebda ori saerTaSoriso paqti da am kon-
venciiT qalebisTvis uzrunvelyofili uflebebi pirdapir Tu iribad 
ukve daculi iyo samoqalaqo da politikuri uflebebis Sesaxeb an eko-
nomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso 
paqtiT. sxva sityvebiT, wminda samarTlebriv doneze konvencias raime 
inovacia ar Semoutania, garda diskriminaciuli Cveulebebis aRmofx-
vrisa da faqtobrivi uTanasworobis aRmofxvris valdebulebisa, Tum-
ca, rogorc aRiniSna, orive siaxle, Tavis mxriv, aris sirTuleebsa da 
naklovanebebTan dakavSirebuli. Sesabamisad, es konvencia ver iZleva 
qalTa diskriminaciis akrZalvis gansakuTrebiT maRal standartebs. 
ubralod, konvenciis arseboba qalTa diskriminaciis Temaze damate-
biT yuradRebas amaxvilebs.

sxvadasxva avtori gansaxilveli konvenciis araerT naklovanebaze 
akeTebs aqcents da mizanSewonilia am susti mxareebis analizic. erT-
erTi ZiriTadi aspeqti, ris gamoc konvencia kritikis obieqtia, aris 
is, rom ikrZaleba ara sqesis niSniT diskriminacia, aramed mxolod 
qalTa  diskriminacia.93 cxadia, konvenciis miRebis drosac da dRe-
vandeli realobis gaTvaliswinebiTac, qalebi ufro xSirad xdebian 
diskriminaciis msxverplni da aucilebelia maTi uflebebis Tanaswo-
rad uzrunvelsayofad gansakuTrebuli RonisZiebebis ganxorcieleba, 
Tumca, rodesac xdeba gaeros egidiT specialuri antidiskriminaci-
uli konvenciis miReba, is sakiTxs ufro kompleqsurad unda awes-
rigebdes da ara calmxrivad. diskriminaciuli niSani aris sqesi da ara 
mxolod erTi sqesi da konvencia ar unda iqmnebodes mxolod im sqesis 
warmomadgenlebis dasacavad, romlebic procentulad ufro xSirad 
xdebian msxverplni. miT umetes, rogorc ganxilvam aCvena, konvenciaSi 
ar aris mocemuli iseTi muxlebi, romlebic mxolod qalis specifi-

93	 D. Rosenblum, Unsex CEDAW, or What’s Wrong with Women’s Rights, Columbia Journal of Gender 
and Law, 20(2), 2011, 100.
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kas iTvaliswinebs da Tavisuflad aris SesaZlebeli maTi gavrceleba 
kacebzec. aRsaniSnavia, rom es sakiTxi dRis wesrigSi dadga jer kidev 
konvenciis teqstze muSaobis dros,94 Tumca qalTa statusis Sesaxeb 
komisia, romelic iyo teqstis SemuSavebaze mTavari pasuxismgebeli 
organo, aucileblad miiCnevda, rom uSualod qalebze, da ara zogadad 
sqesze, gakeTebuliyo gansakuTrebuli aqcenti, raTa aRmofxvriliyo 
seqsizmiT gamowveuli uaryofiTi Sedegebi da gaZlierebuliyo qalis 
roli.95 sabolood, miRebuli teqsti fokuss qalTa diskriminaciaze 
akeTebs, radgan miCneul iqna, rom swored qalebis mimarT arsebuli 
diskriminacia saWiroebda gansakuTrebul midgomas da zogadad sqesis 
niSniT diskriminacia ukve akrZaluli iyo adamianis uflebaTa dacvis 
sayovelTao deklaraciiTa da ori saerTaSoriso paqtiT.96 amasTanave,  
unda aRiniSnos, rom konvencia moixseniebs kacebsac, magram mxolod 
SedarebiTi kategoriis saxiT, romelTa msgavsi uflebebis uzrunve-
lyofasac isaxavs miznad qalebisTvis.97 realurad, kaci gamoyvanilia 
garkveul niSnulad, romlis msgavsi uflebebis qalebisTvis uzrunve-
lyofa ukve miiCneva warmatebad, rac arasworia, radgan SeiZleba qals 
kacis msgavsi ufleba hqondes, magram sxva qalTan mimarTebiT iyos dis-
kriminaciuli mopyrobis msxverpli. amasTan, zogierTi avtoris azriT, 
potenciur msxverplebad mxolod qalebis miCneva iribad SeiZleba gu-
lisxmobdes, rom diskriminaciis potenciuri damrRvevebi konvenciis 
mixedviT arian kacebi.98 bunebrivia, es Sexedulebebi ar SeiZleba iyos 
realobasTan axlos, radgan, erTi mxriv, kacebic xdebian diskriminaci-
is msxverplni da, meore mxriv, damrRvevebi qalebic arian. Sesabamisad, 
raTa realurad iqnes miRweuli qalsa da kacs Soris Tanasworoba, ar 
aris mizanSewonili axali stereotipuli Sexedulebis Camoyalibeba, 
rom qali aris msxverpli da kaci damrRvevi. piriqiT, diskriminaciis 
winaaRmdeg brZolaSi Tanabrad unda iqnes CarTuli qalic da kacic da 
es miiRweva maSin, Tu qalebis diskriminacia mxolod qalebis proble-
mad ar iqneba warmoCenli. konvenciis teqsti ki pirdapir Tu iribad, 
kacebs mijnavs am problemisagan da Zalian TvalsaCino dadastureba 
imisa, rom qalTa diskriminacia mxolod qalebis problemad miiCne-
va, aris qalTa diskriminaciis winaaRmdeg brZolis gaeros Sesabamisi 

94	 iqve, 120.
95	 B. J. Crawford, Toward a Third-Wave Feminist Legal Theory: Young Women, Pornography and the 

Praxis of Pleasure, Michigan Journal of Gender and Law, 12, 2007, 101.
96	 D. Rosenblum, Unsex CEDAW, or What’s Wrong with Women’s Rights, Columbia Journal of Gender 

and Law, 20(2), 2011, 125.
97	 iqve, 177.
98	 iqve, 180.
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komitetis Semadgenloba, romelSic 1982 wlidan moyolebuli dRemde 
mxolod 3 kaci iqna arCeuli wevrad, maSin rodesac asze meti qali iyo 
mTlianobaSi komitetis wevri.99

garda imisa, rom konvencia saerTod ar akeTebs aqcents kacebis  
diskriminaciis akrZalvaze, doqtrinaSi naklovanebad saxeldeba 
agreTve is garemoebac, rom ar aris ganmartebuli, Tu ra igulisxmes 
konvenciis avtorebma terminSi „qali“. qalis definicia konvenciaSi 
SeiZleba imitomac ar aris mocemuli, rom, erTi SexedviT, TavisTavad 
cxadia, Tu ra SeiZleba igulisxmebodes am terminSi, Tumca sxvadasxva 
saxelmwifoSi es cneba gansxvavebulad aRiqmeba da aman SeiZleba bun-
dovaneba warmoSvas, Tu visze vrceldeba konvencia. kerZod, bundova-
nia, konvencia gulisxmobs sqesis mixedviT Tu genderuli identobis 
mixedviT qals. pirvel SemTxvevaSi, igulisxmeba biologiuri sqesi, 
xolo genderuli identoba gulisxmobs pirovnebis cxovrebis stils, 
socialuri da kulturuli aspeqtebis gaTvaliswinebiT.100 SeiZleba, 
konvenciis miRebis dros es sakiTxi ar iyo aqtualuri, Tumca adamia-
nis uflebaTa Tanamedrove samarTalSi didi yuradReba eTmoba sqesisa 
da genderuli identobis urTierTmimarTebas da mizanSewonili iqneba, 
komitetma zogadi komentaris saxiT ganmarteba gaakeTos gamoyenebuli 
terminis mniSvnelobasTan mimarTebiT.

konvenciasTan mimarTebiT kritika xSirad gamoiTqmis agreTve imis 
gamo, rom Zalian didia im saxelmwifoebis raodenoba, romlebmac gaa-
keTes daTqma konvenciis ratifikaciis dros.101 bunebrivia, daTqmis 
gakeTeba yvela konvenciis ratifikacias SeiZleba Tan axldes, Tumca 
am SemTxvevaSi daTqmebis raodenoba imdenad didi iyo, rom Sesabamis 
komitets dasWirda ori zogadi rekomendaciis gamocema am sakiTxis 
irgvliv.102 1987 wels gamocemul #4 zogad komentarSi komitetma 
mouwoda saxelmwifoebs, Tavi SeekavebinaT iseTi daTqmebis gakeTebi-
sgan, romlebic ewinaaRmdegeba konvenciis mizans,103 xolo #20 zoga-
di komentariT saxelmwifoebs eTxovaT, daesabuTebinaT gakeTebuli 
daTqmebis kanoniereba.104 mogvianebiT, 1998 wels komitetma gaakeTa 
specialuri gancxadeba daTqmebTan dakavSirebiT, sadac ganmarta, rom 

99	 [http://www.un.org], (09.05.2015). 
100	K. Franke, The Central Mistake of Sex Discrimination Law: The Disaggregation of Sex from Gender, 

University of Pennsylvania Law Review, 144, 1995, 1.
101	D. Rosenblum, Unsex CEDAW, or What’s Wrong with Women’s Rights, Columbia Journal of Gender 

and Law, 20(2), 2011, 110.
102	ix. CEDAW General Reccommendations N4 (1987), N20 (1992).
103	CEDAW General Reccommendation N4 (1987).
104	 CEDAW General Reccommendation N20 (1992), para. 2.
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konvenciis me-2 da me-16 muxlebTan mimarTebiT gakeTebuli daTqmebi 
ewinaaRmdegeba konvenciis mizans da, Sesabamisad, dauSvebelia.105 miuxe-
davad aRniSnuli ganmartebebisa, saxelmwifoebis mxridan gakeTebuli 
daTqmebis umravlesoba kvlav ZalaSia, rac uaryofiTad aisaxeba kon-
venciis praqtikul Sesrulebaze. aRsaniSnavia is garemoeba, rom an-
tidiskriminaciul normebTan mimarTebiT amdeni daTqma ar gakeTebula 
samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtsa 
da ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saer-
TaSoriso paqtze. Sesabamisad, „qalTa diskriminaciis yvela formis 
aRmofxvris Sesaxeb“ konvenciis miRebam, ramac gamoiwvia bevri daTqma, 
SeiZleba garkveuli kuTxiT ufro Seamsubuqa kidec qalTa diskrimi-
naciis aRmosafxvrelad saxelmwifoebze dakisrebuli valdebulebebi.

zemoTqmulidan gamomdinare, „qalTa diskriminaciis yvela formis 
aRmofxvris Sesaxeb“ konvenciis miRebiT, namdvilad moxda yuradRebis 
gamaxvileba im umniSvnelovanes problemaze, rasac qalTa diskrimi-
nacia hqvia, Tumca, rogorc ganxilvam aCvena, pozitiur mxareebTan 
erTad, sakmaod bevr kritikas imsaxurebs es konvencia. umTavresi 
safrTxe aris is garemoeba, rom mxolod qalebze yuradRebis gamax-
vilebam ar moaxdinos am konvenciis marginalizacia da es Tema mxolod 
qalebis problemad ar iqnes aRqmuli, raTa, erTi mxriv, xeli ar SeeSa-
los dasaxuli miznis miRwevas da, meore mxriv, Tavad ar gamoiwvios 
sxva sqesis warmomadgenlebis diskriminacia.

3.3. gaeros adamianis uflebaTa dacvis sxva konvenciebis mniSvneloba 
diskriminaciasTan brZolis kuTxiT  

„qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb“ konvenciis 
miRebis Semdeg gaeros egidiT aRar miRebula specialuri konvencia, 
romlis umTavresi mizani calkeuli niSnis mixedviT diskriminaciis 
akrZalva iqneboda. am konteqstSi mizanSewonilia, gaanalizdes bavS-
vis uflebaTa saerTaSoriso konvencia da SezRuduli SesaZleblobis 
mqone pirTa uflebebis saerTaSoriso konvencia. 

bavSvis uflebaTa konvencia uSualod antidiskriminaciul konte-
qstSi ar awesebs raime axal princips da is SeiZleba ganxilul iqnes 
nawilobriv, rogorc asakis niSniT diskriminaciis winaaRmdeg brZolis 
erT-erTi meqanizmi. bavSvi aris iseTi mowyvladi kategoria, romelsac 

105	 CEDAW Committee Statement on reservations to the Convention on Elimination of All Forms of 
Discrimination against Women (A/53/38/Rev.1, 1998) 47-50.
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saxelmwifosagan esaWiroeba gansakuTrebuli yuradReba, raTa SeZlos 
sakuTari uflebebis praqtikaSi realizeba. Sesabamisad, konvencia 
efuZneba bavSvTa saukeTeso interesebis dacvis princips106 da aregu-
lirebs im sferoebs, romlebSic bavSvebs aqvT specialuri saWiroebebi. 
amitom es konvenciac SeiZleba ganxilul iqnes antidiskriminaciulad, 
radgan konvenciiT dadgenili specialuri valdebulebebis Seusrule-
blobis SemTxvevaSi bavSvebi, srulwlovanebis Tanasworad, ver SeZle-
ben sakuTari uflebebis realizebas da iribad gaxdebian diskrimina-
ciis msxverplni. amitom bavSvTa diskriminaciasTan brZolis kuTxiT 
mxolod pozitiurad SeiZleba Sefasdes am konvenciis miReba, ramde-
nadac is yuradRebas amaxvilebs bavSvis specifikur saWiroebebze, rac 
ar aris moculi adamianis uflebaTa dacvis sxva zogadi konvenciebiT.

rac Seexeba „SezRuduli SesaZleblobis mqone pirTa uflebebis 
Sesaxeb“ konvencias, isic „bavSvis uflebebis Sesaxeb“ konvenciis  
msgavsi samarTlebrivi bunebisaa, ramdenadac gansakuTrebul yuradRe-
bas uTmobs SezRuduli SesaZleblobis mqone pirebis gansakuTrebul 
saWiroebebs da amiT mniSvnelovan rols asrulebs maTi diskriminaci-
isagan dacvis kuTxiT. amasTanave, uSualod konvenciis teqstic gansa-
kuTrebul aqcents swored diskriminaciasTan brZolaze akeTebs. ker-
Zod, pirveli muxlis mixedviT, konvenciis miRebis mizani aris swored 
is, rom uzrunvelyos SezRuduli SesaZleblobis mqone pirebis mier 
uflebebiT sxva pirTa Tanasworad sargebloba. amasTan, konvenciis 
erT-erT ZiriTadi principi swored diskriminaciasTan brZolaa107 da 
uSualod diskriminaciis akrZalvas exeba konvenciis me-5 muxli. Se-
sabamisad, Tumca konvenciis saxelwodebis mixedviT ar ikveTeba, rom 
saxezea antidiskriminaciuli konvencia, Sinarsobrivad am konvenciis 
mTeli arsi swored diskriminaciis winaaRmdeg brZolaa. amasTan, kon-
vencias damatebiT Rirebulebas sZens is garemoeba, rom diskrimina-
ciasTan brZolis kuTxiT damkvidrda gonivruli misadagebis principi, 
romelic gulisxmobs SezRuduli SesaZleblobis mqone pirebisTvis 
aucilebeli da Sesabamisi RonisZiebebis ganxorcielebas, imisaTvis, 
rom maT sxva pirebis msgavsad moaxdinon uflebebis realizeba. amas-
Tan, konvencia azustebs, rom am principis realizeba saxelmwifos ar 
akisrebs ararealur da gadaWarbebul tvirTs.108 realurad, es aris 
piris individualur saWiroebebze morgebuli principi da, pirvel rig-
Si, gamoiyeneba SezRuduli SesaZleblobis mqone pirTa mimarT, Tumca 

106	ix. mag. „bavSvis uflebebis dacvis Sesaxeb“ saerTaSoriso konvenciis me-3 muxli.
107	„SezRuduli SesaZleblobis mqone pirTa uflebebis Sesaxeb“  saerTaSoriso kon-

venciis me-3 muxlis „b“ qvepunqti.
108	iqve, me-2 muxli.
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es principi ufro farTo gamoyenebisaa Tavisi Sinaarsidan gamomdin-
are.109 amitom, nebismier SemTxvevaSi, rodesac pirs SezRuduli Sesa-
Zleblobis Tu sxva obieqturi garemoebis gamo aqvs individualuri 
saWiroeba, saxelmwifom misi uflebebis realizeba am saWiroebis gaT-
valiswinebiT unda moaxdinos. aRniSnulidan gamomdinare, konvenciis 
miReba dadebiTad unda Sefasdes rogorc SezRuduli SesaZleblobis 
niSniT diskriminaciis aRmosafxvrelad, ise diskriminaciasTan brZo-
lis kuTxiT zogadi principis dasamkvidreblad. 

4. daskvna 

daskvnis saxiT SeiZleba aRiniSnos, rom diskriminaciis zogadi akrZal-
vis paralelurad, specialuri aqtebis miRebis realuri Rirebuleba 
ori aspeqtiT vlindeba: a) specialuri aqtebi iZleva SesaZleblobas, 
meti yuradReba gamaxvildes konkretul niSanTan dakavSirebul samar-
Tlebriv sakiTxebze da gansakuTrebiT, pozitiur valdebulebebze; 
b) specialuri aqtebis miRebas, rogorc wesi, Tan sdevs Sesrulebaze 
monitoringis ganmaxorcielebeli organoebis Seqmna. aRniSnulidan 
gamomdinare, mizanSewonilia, cal-calke Sejamdes orive aspeqti da 
amis paralelurad aRiniSnos im uaryofiTi mxareebis Sesaxeb, rac Sei-
Zleba, Tan sdevdes specialuri antidiskriminaciuli aqtebis miRebas.

specialuri antidiskriminaciuli aqtebis miRebis umTavresi pozi-
tiuri mxare, wminda samarTlebrivi TvalsazrisiT, ikveTeba imaSi, rom 
calkeuli niSniT diskriminaciis winaaRmdeg sabrZolvelad saWiro 
RonisZiebebze meti aqcenti keTdeba da es gamoixateba prevenciiT daw-
yebuli, darRveuli uflebis aRdgenis meqanizmebis SeqmniT damTavre-
buli. Sesabamisad, samarTlebrivi TvalsazrisiT, specialuri aqti 
iZleva SesaZleblobas, detalurad iqnes gawerili konkretul dis-
kriminaciul niSanTan dakavSirebuli yvela aspeqti da es ufro cxads 
xdis, Tu ra evaleba TiToeul saxelmwifos diskriminaciis winaaRmdeg 
sabrZolvelad. sicxadis kuTxiT aRsaniSnavia, rom antidiskriminaci-
uli aqtebis absoluturi umravlesoba iZleva sakmaod mkafiod formu-
lirebul definicias, Tu ra aris diskriminacia da es umniSvnelovanesi 
winapirobaa Tanasworobis uflebis praqtikuli ganxorcielebisaTvis. 
amasTanave, aqve unda aRiniSnos, rom es zogadi SesaZleblobebi saTa-
nadod ar iqna gamoyenebuli praqtikaSi da rogorc kvlevam warmoaCina, 
yovelTvis ver moxda samarTlebrivi kuTxiT im inovaciebis Semotana, 

109	O. D. Schutter, International Human Rights Law: Cases, Material, Commentary, (Cambridge Univer-
sity Press, 2010), 644.
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rac specialuri antidiskriminaciuli aqtebis miRebis Tanmdevi unda 
yofiliyo. kerZod, ganxilvis dros, bunebrivia, pozitiurad Sefasda 
is garemoeba, rom „rasobrivi diskriminaciis yvela formis aRmofx-
vris Sesaxeb“ saerTaSoriso konvenciasa da „qalTa diskriminaciis yve-
la formis aRmofxvris Sesaxeb“ saerTaSoriso konvenciaSi moxda dis-
kriminaciis ganmarteba, Tumca saTanado sicxade arc erT SemTxvevaSi 
ar iyo, radgan pirvelma konvenciam ar ganmarta, Tu ra igulisxmeboda 
terminSi _ „rasa“, xolo meore konvenciam ar daazusta terminSi _ 
„qali“ igulisxmeboda sqesi Tu genderuli identoba.

saTanado sicxadisa da detaluri regulirebis ararsebobis garda, 
specialuri antidisikriminaciuli aqtebis arasaTanadod formulirebisa 
da gamoyenebis tendencia kidev ramdenime mimarTulebiT gamoikveTa. spe-
cialuri konvenciebis calkeuli debulebebi, zogierT SemTxvevaSi, qm-
nian safrTxes, rom sakiTxi ganxilul iqnes mxolod im gadmosaxedidan, 
ris regulirebasac es konvencia isaxavs miznad da saTanadod ar iqnes 
gaTvaliswinebuli adamianis uflebaTa dacvis sistemis erTianoba da Tan-
mimdevruloba. kerZod, rasobrivi diskriminaciis winaaRmdeg mimarTul 
konvenciaSi SeiniSneba siZulvilis enis akrZalvis moTxovnis radikalizmi 
ise, rom saWiro yuradReba ar aris gamaxvilebuli gamoxatvis Tavisu-
flebis saWiroebebze. qalTa diskriminaciis amkrZalavi konvencia ki aq-
centis mxolod qalebze, da ara zogadad sqesze, gakeTebiT, SeiZleba iri-
bad aCendes araswori aRqmis safuZvels, rom potenciurad kacebi arian 
damrRvevebi da qalebi diskriminaciis msxverplni, rac sakiTxs SeiZleba 
mxolod qalebis problemad warmoaCendes. amasTan, zogierT SemTxvevaSi, 
konvenciebSi saTanadod ar aisaxa konkretuli daculi niSnis specifiki-
sTvis damaxasiaTebeli saWiroebebi da ufro zogadi regulaciebi iqna 
gameorebuli, rac, metwilad, isedac dafaruli iyo zogadi antidiskrim-
inaciuli normebiT. 

detaluri regulirebis konteqstSi, pozitiurad unda aRiniSnos, 
rom antidiskriminaciuli aqtebi gansakuTrebul yuradRebas amaxvile-
ben prevenciaze da am mizniT diskriminaciuli regulaciebis, wesebisa 
da Cveulebebis aRmofxvris saWiroebaze. amgvari RonisZiebebis ganx-
orcieleba, udavod, aucilebelia diskriminaciasTan efeqtianad sabr-
Zolvelad, Tumca calkeul konvenciaSi zedmetad radikaluri da ara-
realisturi SeiZleba iyos imis moTxovna, rom saxelmwifom Secvalos 
antidiskriminaciuli tradiciebi. cxadia, saxelmwifom yvelaferi 
unda gaakeTos, raTa stereotipuli Cveulebebi transformirdes, ma-
gram imgvari formulireba, rom saxelmwifom unda Secvalos tradi-
cia, sizustes moklebulia, radgan tradicias ar qmnis saxelmwifo da 
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is mas ver Secvlis. amitom ufro dabalanesebulad unda Sefasdes im 
konvenciebis midgoma, romlebic saxelmwifoebisgan iTxovs diskrimi-
naciuli Cveulebebis ara aRmofxvras, aramed maT Sesacvlelad yvela 
SesaZlo RonisZiebis gatarebas, rac umTavresad cnobierebis amaR-
lebiT gamoixateba. 

rogorc ukve aRiniSna, specialuri antidiskriminaciuli aqtebis 
miRebis umTavresi daniSnuleba aris swored calkeuli niSnebis 
specifikuri maxasiaTeblebis gaTvaliswinebiT pozitiuri valdebule-
bebis daweseba, Tumca es valdebulebebic saWiroebs sizustes. rogorc 
analizma warmoaCina, pozitiuri RonisZiebebidan sakmaod saxifaTo 
SeiZleba iyos „rasobrivi diskriminaciis yvela formis aRmofxvris 
Sesaxeb“ da „qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb“ 
gaeros saerTaSoriso konvenciebiT saxelmwifoebze dakisrebuli val-
debuleba, rom faqtobrivi uTanasworobis aRmosafxvrelad ganax-
orcielon specialuri da droebiTi RonisZiebebi. aSkaraa, rom dis-
kriminaciis winaaRmdeg sabrZolvelad saxelmwifoebma unda gaataron 
pozitiuri RonisZiebebi, romlebic gaiTvaliswinebs individualuri 
pirebis saWiroebebs, Tumca saxifaToa miznad de faqto Tanasworo-
bis miRwevis dasaxva, radgan Tavad Tanasworobis principi gulisx-
mobs Tanabari SesaZleblobebis micemas, rac praqtikaSi faqtobriv 
gansxvavebulobaSi aisaxeba. amasTan, mxolod calkeul konvenciaSi am 
principis asaxva kvlav adamianis uflebaTa dacvis saerTo sistemidan 
amovardnilad SeiZleba Candes, radgan gaugebaria, ratom unda iqnes 
miRweuli faqtobrivi Tanasworoba mxolod erTi an ori niSnis safuZ-
velze uTanasworobis dros da ratom ar unda arsebobdes igive mizani 
sxva niSnebTan mimarTebiT. Tu yvela niSnis safuZvelze faqtobrivi 
Tanasworobis miRweva iqneba saxelmwifoebis valdebuleba, SeiZleba 
mTlianad kiTxvis niSnis qveS dadges Tanasworobis uflebis mTavari 
arsi, rac kanonis mixedviT da kanonis winaSe Tanasworobas gulisxmobs. 
Sesabamisad, aucilebelia, naTlad ganisazRvros, ra SeiZleba moiaz-
rebodes amgvar RonisZiebebSi, rom Tavad ar gaxdes diskriminaciuli 
xasiaTis. aqve unda aRiniSnos, rom specialuri konvenciebis Sedegad 
pozitiuri valdebulebebis kuTxiT mniSvnelovani principebic dadg-
inda, rogoricaa, magaliTad, gonivruli misadagebis principi, rac 
SezRuduli SesaZleblobis pirTa uflebebis dacvis konteqstSi aR-
mocenda, magram, realurad, ufro farTo gamoyeneba SeiZleba hqondes, 
radgan yvelaze zustad asaxavs saxelmwifos pozitiuri valdebulebis 
arss, rac yvela individis saWiroebebis gaTvaliswinebas moiTxovs 
Tanasworobis uflebis konteqstSi.
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aqve unda aRiniSnos, rom praqtikaSi amgvari specialuri aqtebi 
muSavdeba mxolod calkeuli niSnebis safuZvelze diskriminaciis wi-
naaRmdeg sabrZolvelad. kerZod, kvlevam aCvena, rom es niSnebia: qalTa 
uflebebis dacva, bavSvTa uflebebis dacva, rasobrivi an eTnikuri niS-
niT diskriminaciis akrZalva da SezRuduli SesaZleblobis mqone pir-
Ta uflebebis dacva. bunebrivia, yvela es niSani imsaxurebs specialur 
yuradRebas da pozitiurad unda Sefasdes specialuri aqtebis arse-
boba, Tumca adamianis uflebebis dacvis sistemis erTianobis kuTx-
iT kiTxvis niSnebs SeiZleba aCendes is garemoeba, Tu ratom ar xdeba  
msgavsi aqtebis SemuSaveba sxva niSnebTan mimarTebiT. im fonze, rode-
sac diskriminacia nebismieri niSnis gamo aris Tanasworobis uflebis 
erTnairi darRveva, mxolod calkeuli niSnebis dasacavad specialuri 
aqtebis SemuSaveba iribad SeiZleba axdendes am niSnebis klasifikacias 
ufro mniSvnelovan da naklebad mniSvnelovan niSnebad. cxadia, gamor-
icxuli ar aris, rom sxva niSnebis dasacavadac SemuSavdes momavalSi 
specialuri aqtebi, magram, Tu yvela niSnis safuZvelze specialuri 
aqti unda SemuSavdes, maSin azri daekargeba diskriminaciis amkrZalavi 
zogadi normebis arsebobas. 

rac Seexeba specialuri antidiskriminaciuli aqtebis praqtikul 
daniSnulebas, rogorc ganxilvam aCvena, amgvari aqtebis miRebas Tan ax-
lavs specialuri organoebis Seqmna, romlebsac ekisrebaT Sesruleba-
ze monitoringis funqcia. imis gaTvaliswinebiT, rom adamianis ufle-
bebis realuri Rirebuleba maT praqtikul ganxorcielebaSi vlindeba, 
monitoringis ganmaxorcielebeli organoebis Seqmna specialuri an-
tidiskriminaciuli aqtebis yvelaze did pozitivad unda Sefasdes. 
aseTi organoebi udides rols asruleben gaeros farglebSi, ramdena-
dac ar arsebobs adamianis uflebaTa dacvis saerTaSoriso sasamarTlo 
da gaeros adamianis uflebaTa dacvis specialur komitetebs uwevT 
kvazisasamarTlo funqciebis Sesrulebac. Tanasworobis darRveuli 
uflebis aRsadgenad yvelaze efeqturi saSualeba, cxadia, individu-
aluri saCivrebis wardgenis SesaZleblobaa da swored es kompetencia 
unda gamoiyos gaeros komitetebis funqciebidan, gansakuTrebiT im re-
gionebTan mimarTebiT, sadac adamianis uflebaTa dacvis regionaluri 
sasamarTloebi ar arsebobs da gaeros komitetebi aris darRveuli 
uflebis aRdgenis erTaderTi SesaZlebloba qveynis farglebs gareT. 
rogorc kvlevam warmoaCina, individualuri saCivrebis sistemis efeq-
turobaze gavlenas axdens is garemoeba, rom gaeros komitetebis mier 
miRebuli gadawyvetilebebi sarekomendacio bunebisaa da darRveuli 
uflebis aRdgenis realuri SesaZleblobis uzrunvelsayofad reko-
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mendebulia, Seiqmnas adamianis uflebaTa dacvis saerTaSoriso sasamarT-
lo, romlis gadawyvetilebac Sesasruleblad savaldebulo iqneba.

specialuri antidiskriminaciuli aqtebis safuZvelze Seqmnili 
organoebis Semdegi umniSvnelovanesi datvirTva aris saxelmwifoTa 
mudmivi angariSvaldebulebis SenarCuneba, rac perioduli angariSebis 
wardgenis valdebulebiT gamoixateba. rodesac saxelmwifos raRac 
periodulobiT uwevs diskriminaciis winaaRmdeg sabrZolvelad ganx-
orcielebuli RonisZiebebis Sesaxeb informaciis wardgena erovnul, 
regionalur Tu saerTaSoriso doneze moqmed organoebSi, is cdilobs, 
wina periodTan SedarebiT aCvenos ganviTareba da winsvla, rac Zalian 
mniSvnelovani impulsia, rom Tanasworobis uflebis realizebis kuTx-
iT mudmivad iyos progresi. aqve unda aRiniSnos, rom msgavs Tematikaze 
sxvadasxva organoSi angariSgebis valdebulebis dublirebam SeiZleba 
uaryofiTi Sedegebic gamoiRos da saxelmwifoebma saTanado resursis 
ararsebobis gamo ver SeZlon warsadgeni angariSebis periodulobis 
dacva. Sesabamisad, mizanSewonilia, ise daixvewos angariSgebis proce-
dura, rom saxelmwifoebs zedmet tvirTad ar daawves am valdebulebis 
Sesruleba da es ar iyos dakavSirebuli gaumarTlebel administraci-
uli resursis xarjvasTan.

monitoringis organoebis funqciebidan gansakuTrebuli aRniSv-
nis Rirsia, agreTve, Sesabamisi antidiskriminaciuli aqtebis calkeul 
moTxovnaTa intepretaciis mizniT gamocemuli zogadi komentarebi da 
rekomendaciebi. rogorc ukve aRiniSna, samarTlebrivi TvalsazrisiT, 
specialuri antidiskriminaciuli aqtebis miRebiT meti aqcenti keT-
deba calkeul sakiTxze da xdeba maTi detaluri regulireba, Tumca 
samarTlebrivi aqti yovelTvis saWiroebs damatebiT dazustebas. Sesa-
bamisad, specialuri organoebis mier gamocemuli ganmartebebiT meti 
sinaTle unda moefinos im sakiTxebs, rac konvenciebidan mkafiod ar 
ikiTxeba an araerTgvarovani ganmartebis saSualebas iZleva. am SemTx-
vevaSic yuradReba unda gamaxvildes imaze, rom specialuri organos 
mier SemoTavazebuli ganmarteba ar iyos mxolod calmxrivad gakeTe-
buli da iTvaliswinebdes mTlianad adamianis uflebaTa dacvis siste-
mis erTianobas. 

yovelive zemoaRniSnulidan gamomdinare, diskriminaciis winaaR-
mdeg sabrZolvelad specialuri aqtebis miReba qmnis mniSvnelovan 
SesaZleblobas, rom, erTi mxriv, samarTlebrivi TvalsazrisiT ufro 
detalurad daregulirdes calkeuli niSnisTvis damaxasiaTebeli 
specifikuri sakiTxebi, xolo, meore mxriv, meti yuradReba daeTmos 
praqtikuli ganxorcielebis sakiTxs. Sesabamisad, amgvari aqtebis 
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miReba mizanSewonilad unda CaiTvalos, magram imis gaTvaliswinebiT, 
rom specialuri aqtebi iqneba saTanadod, cxadad, dabalansebulad da 
realisturad formulirebuli, raTa amovardnili ar iyos adamianis 
uflebebis dacvis saerTo konteqstidan.



evropis sabWos saparlamento asambleis 
komiteti  adamianis uflebaTa evropuli 

sasamarTlos  wevrebis arCevis Sesaxeb

endriu jemCevski*1

1. konteqsti

adamianis uflebaTa evropuli konvenciis 22-e muxli (SemdgomSi _ kon-
vencia, ECHR) adgens, rom mosamarTles evropis sabWos saparlamento 
asamblea (PACE)  irCevs xelSemkvreli mxaris mier wardgenili sami 
kandidatidan. aseTi wesiT arCeuli pirebi unda gamoirCeodnen maRali 
zneobrivi TvisebebiT da flobdnen mosamarTlis umaRlesi Tanamde-
bobisaTvis saWiro kvalifikacias, an iyvnen aRiarebuli kompetenciis 
mqone iuristebi (konvenciis 21-e muxli, 1-li punqti).

rogorc qvemoT iqneba ganxiluli, asamblea TxovniT mimarTavs 
Tavis komitets, adamianis uflebaTa evropuli sasamarTlos wevrebis 
asarCevad (AS/Cdh), yvela kandidatTan piradad  gasaubrebisa da maTi 
avtobiografiebis (curricula vitae) Sefasebis safuZvelze, moamzados 
rekomendaciebi. am rekomendaciebis miRebisTanave asamblea irCevs 
mosamarTleebs erTjeradi, cxrawliani vadiT. 

komiteti asambleis xuTi politikuri jgufis winadadebebis 
safuZvelze, d’hondtis sistemis1  Sesabamisad, Sedgeba 20 titulo-
vani wevrisa da  asambleis biuros mier daniSnuli 20 alternatiuli 
wevrisagan (romlebic mowonebulia asambleis mier). kandidatebis 
unar-Cvevebisa da codnis Sesafaseblad komitetis wevrebs, ufle-
bamosilebaTa CamonaTvalis me-5 punqtis Sesabamisad, unda hqondeT 
kompetenciis aucilebeli done da gamocdileba samarTlis sferoSi 
(ix. danarTi №1). komitetis sxdomebi imarTeba in camera da Targmani 
uzrunvelyofilia evropis sabWos or oficialur enaze _ inglisu-
rad da frangulad. asambleis samarTlebriv urTierTobaTa da ada-

*1	 teqstis Tavdapirveli versia gamoqveynda inglisurad, „adamianis uflebaTa samar-
Tlis Jurnalis“ 35-e nomerSi (HRLJ), 2015, 269-274. statiis avtori da weliwdeu-
lis redaqtori madlobas uxdian HRLJ-is mTavar redaqtors, q-n erika engels 
qarTul enaze am teqstis gamoqveynebis nebarTvisaTvis.

1 	 es aris maTematikuri formula, romelsac saxeli ewoda belgieli maTematikosis 
pativsacemad. formula uzrunvelyofs warmomadgenlobis samarTlianad ganawile-
bas asambleaSi dakavebuli adgilebis saerTo raodenobis proporciulad, romlis 
mixedviT, adgilebis raodenoba TiToeuli politikuri jgufisTvis iyofa Tanmim-
devrulad gamyofebis seriiT (1,2,3,4), komitetebSi maT mier dakavebuli adgilebiT 
umaRlesi an saSualo Sedegobrivi wilis misaRwevad. 
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mianis uflebaTa komitetebis, aseve Tanasworobisa da diskriminaciis 
akrZalvis komitetis Tavmjdomareebi am komitetis wevrebi arian ex 
officio. 

2. komitetis ZiriTadi amocana 

konvenciis 22-e muxli miuTiTebs, rom „TiToeuli maRali xelSem-
kvreli mxaris mier wardgenili sami kandidatisagan Semdgari siidan 
mosamarTles xmaTa umravlesobiT irCevs (evropis sabWos) saparlamen-
to asamblea“, im rekomendaciebis safuZvelze, romlebsac iRebs ada-
mianis uflebaTa evropuli sasamarTlo wevrebis asarCevad Seqmnili 
komitetisagan.  

komiteti, romelic Sedgeba politikuri jgufebis winadadebebis 
safuZvelze arCeuli asambleis biurosgan, uflebamosilia plenaru-
li asambleis mier, piradad gaesaubros sami kandidatidan TiToeuls, 
Seiswavlos maTi avtobiografiebi (CV) da   am kandidatebis kvalifi-
kaciasTan dakavSirebiT asambleisaTvis miiRos konkretuli rekomen-
daciebi.2   

gasaubrebis moqmedi sistema funqcionirebs Semdegi formiT: 
sami kandidatidan TiToeulTan gasaubrebis dawyebamde komiteti at-
arebs brifings, sadac ganixileba sakiTxebis mTeli rigi, maT Soris im 
saerTaSoriso eqspertebis sakonsultacio komisiis mier dakavebuli 
„poziciis“ Sesaxeb, romelsac am siebis asambleisTvis gadacemamde kon-
fidencialuri konsultaciebi hqonda mxare saxelmwifoebTan;3 Semdeg 
TiToeul kandidatTan tardeba 30-wuTiani gasaubreba, romlis dro-
sac, misi survilis SemTxvevaSi,  pirveli xuTi wuTi eTmoba xanmokle 
TviTwardgenas. kandidati informirebulia aseTi TviTprezentaciis 
SesaZleblobis Sesaxeb asambleis generaluri mdivnis weriliT, rom-

2  AS/Cdh-ma SeiZleba aseve SesTavazos asambleas siebis uaryofa. ix.: AS/Cdh’s-is 
sakvalifikacio moTxovnebis  me-4 punqti qveviT, 1-l danarTSi da dadgenileba 
„adamianis uflebaTa evropuli sasamarTlos kandidatebi“, 1426-e (2005), 1627 (2008) 
da 1841-e (2011) rezoluciebiT modificirebuli 1366-e (2004) rezolucia. amonar-
idi teqstidan mocemulia me-2 danarTSi.

3	 ix. cvlileba CM/Res(2010)26 rezoluciisa „adamianis uflebaTa evropul sasamarT-
loSi mosamarTleTa kandidaturebis asarCevad eqspertTa sakonsultacio komisiis 
Seqmnis Sesaxeb“. es komisia Sedgeba Svidi pirisgan: http://www.coe.int/en/web/dlapil/ad-
visory-panel. qveynebisTvis savaldebulo ar aris sakonsultacio sabWos mosazre-
bebi, romlebic komitets miewodeba konfidencialurad da yovelTvis arsebiTi 
yuradReba eniWeba  asambleis (qve)komitetis mier ... „kandidatebis Sesaferisobis 
Sefasebisas“ (ix. ministrTa komiteti, ministrTa moadgileebis gadawyvetileba, 
1213-e sxdoma, 26 noemberi, 2014, muxli 1.5).
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liTac igi moiwvies gasaubrebaze. wevrebi svamen kiTxvebs inglisur 
an frangul enaze da kandidati pasuxs scems maT erT an meore enaze; 
uzrunvelyofilia sinqronuli Targmani; Tavmjdomare zrunavs kiTx-
vebisa da pasuxebis lakoniurobaze, raTa daisvas sakiTxebis iseTi ra-
odenoba, rom komitetis wevrebs maqsimaluri informirebulobis pi-
robebSi hqondeT kandidatebis SesabamisobasTan dakavSirebiT swori 
arCevanis gakeTebis SesaZlebloba. 

gasaubrebebi tardeba kandidatTa gvarebis anbanuri Tanamimdev-
robiT. samive kandidatTan gasaubrebis Semdeg Tavmjdomare komite-
tis wevrebs warudgens kandidatebis Taobaze sakuTari mosazrebebis 
reziumes, ris Semdegac zogadi diskusia grZeldeba daaxloebiT 15-
dan  20 wuTamde. am dros wevrebi gamoxataven sakuTar Sexedulebebs 
Sesabamisi kandidatebis Sesaxeb. Semdeg tardeba faruli kenWisyra da 
Tavmjdomare acxadebs kenWisyris Sedegebs. procedura tardeba in cam-
era, xolo yvela saqmiswarmoeba konfidencialuria. TiToeuli sxdomis 
Semdeg Tavmjdomare sistematurad axsenebs wevrebs amis Sesaxeb.

komitetis angariSi, romelic Seicavs rekomendaciebs plenaruli 
asambleis mimarT, mzaddeba Tavmjdomaris mier da gadaecema asambleas 
misi biuros  meSveobiT. angariSi qveyndeba  arCevnebis proceduris 
dawyebamde. 

 

*   *   *

arCevnebi asambleis mier faruli kenWisyriT tardeba. parlamenta-
rTa xmebis absoluturi umravlesoba aris saWiro kenWisyris pirvel 
raundSi, rodesac  asamblea marTavs plenarul sesias. Tu ver moxerx-
deba amis miRweva, Catardeba ganmeorebiTi kenWisyra, romlisTvisac 
sakmarisia xmebis ubralo  umravlesoba. arCevnebis Sedegebi cxaddeba 
sajarod asambleis prezidentis mier sesiaze da maleve qveyndeba pres-
relizis saxiT asambleis vebgverdze. 

3. mosamarTlis poziciisTvis kandidaturebis Sefasebis kriteriumebi

umaRlesi donisa da saTanado profesiuli gamocdilebis mqone 
mosamarTleebis arCevis saWiroeba udidesi mniSvnelobisaa, radgan, 
rogorc  sasamarTlos yofilma prezidentma Jan-pol kostam ganmarta, 
„sistema CamoiSleba, Tu mosamarTleebs ar eqnebaT aucilebeli ga-
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mocdileba da uflebamosileba.“ 4  
Tavad konvencia aris ZiriTadi wyaro, romelic  farTo kriteri-

umebs adgens sasamarTlos wevris Tanamdebobis dasakaveblad.  konven-
ciis (ECHR) 21-e muxlis Tanaxmad: 

„mosamarTleebs unda axasiaTebdeT maRali zneobrivi 
Tvisebebi da/an unda flobdnen maRali samosamarTlo Tanam-
debobis dasakaveblad aucilebel kvalifikacias, an iyvnen 
aRiarebuli kompetenturobis mqone samarTlismcodneebi.“

am zogadi kriteriumebis bundovanebis gamo, asamblea wlebis gan-
mavlobaSi cdilobda arCevnebis procesis gaumjobesebas damatebiT 
kriteriumTa mTeli rigis SemuSavebiT (e.i. enis codna da genderuli 
moTxovnebi, aRwerilia dokumentebSi: asambleis 1366-e (2004) rezo-
lucia „adamianis uflebaTa evropuli sasamarTlos kandidatebi“, 
romelic Seicvala 1426-e (2005), 1627-e (2008), 1841-e (2011) da 1646-e 
(2009) rezoluciebiT); amasTan erTad, asambleam xazi gausva, sadac es 
aucilebelia, erovnuli SerCevis proceduris mniSvnelobas, romelsac 
emyareba asambleis arCevnebis procedura (e.i. gamWvirvaloba, kandi-
datebis anbanuri CamonaTvali, enis codna da dabalansebuli gend-
eruli warmomadgenloba kandidatebis erovnul siebSi). am sakiTxebis 
Sesaxeb detalebi SeiZleba moZiebul iqnes zemoT CamoTvlil doku-
mentebSi, asambleis 1841-e (2011) rezoluciaSi, romelmac 2015 wlis 
26 ianvridan aamoqmeda AS/Cdh, da asambleis 1432-e (2005) rezoluciis 
danarTSi. 

rogorc dadasturda adamianis uflebaTa evropuli sasamarTlos 
mier  2008 wlis Tebervlis sakonsultacio daskvnaSi, asamblea ar iz-
Rudeba konvenciis 21(1)-e muxlis kriteriumebiT, da „aqvs garkveuli 
Tavisufleba“, SeimuSaos kriteriumebi, romlebic maTgan „nagulisx-
mebad gamomdinareobs“ da SeiZleba xsnides maT „detalurad“. amas-
Tan erTad, is SeiZleba axdendes sxva im kriteriumebis formulirebas, 
romlebsac saWirod miiCnevs, Tu es ar ewinaaRmdegeba 21(1)-e muxlis 
kriteriumis saTanado gamoyenebas.5

SedarebiT ufro mkafio kriteriumTa nakrebis uzrunvelyofisas 
(„sakontrolo CamonaTvali“), romelic  iZleva asambleisTvis ward-
genili kandidaturebis Sefasebis saSualebas, gamoviyene Semdegi an-

4	 citata aRebulia PACE-s 12391-e dokumentis danarTidan: “National procedures for the 
selection of candidates for the European Court of Human Rights“, 2010, 7, http://assembly.coe.int/
nw/xml/XRef/Xref-DocDetails-EN.asp?fileid=12764&lang=EN&search=MTIzOTE=.

5	 sasamarTlos daskvnis 43-e da 47-e muxlebi (12 Tebervali, 2008); ix.:  t.  29 HRLJ 
(2008), 45-56, 55.
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gariSebi da masalebi:   

evropis sabWos wyaroebi 

•	 PACE, “Procedure for electing judges to the European Court of Human Rights”, 
information document prepared by Secretariat, AS/Cdh/Inf (2015) 02 rev 3, 1 June 
20156;

•	 PACE Doc. 12827 of 23 January 2012, “Ad hoc judges at the European Court of 
Human Rights: an overview”, information report of the Committee on Legal Af-
fairs and Human Rights, Rapporteur: Marie-Louise Bemelmans-Videc7;

•	 PACE, “Nomination of candidates and election of judges to the European Court 
of Human Rights”, report, Committee on Legal Affairs and Human Rights, Rap-
porteur: Christopher Chope, Doc. 11767 of 1 December 2008 (Chope report)8;

•	 PACE, “Reinforcement of the independence of the European Court of Human 
Rights”, report, Committee on Legal Affairs and Human Rights”, Rapporteur:  
Boriss Cilevičs, Doc. 13524 of 5 June 20149;  

•	 Rules of Procedure of the Assembly, Strasbourg, January 201510;
•	 Letter from Jean-Paul Costa, President of the European Court of Human Rights, 

addressed to member states’ Permanent Representatives (Ambassadors) on 9 June 
2010, in the Appendix to “National procedures for the selection of candidates for 
the European Court of Human Rights”, Rapporteur: Ms Renate Wohlwend, Doc. 
12391 of 6 October 201011;

•	 Guidelines of the Committee of Ministers on the selection of candidates for the 
post of judge at the European Court of Human Rights, CM(2012)40 final, and 
Explanatory memorandum thereto, CM (2012) 40 addendum final, of 29 March 
201212;

•	 Resolution CM/Res(2010)26 on the establishment of an Advisory Panel of Ex-
perts on Candidates for Election as Judge to the European Court of Human Rights, 
adopted by the Committee of Ministers on 10 November 2010, as amended on 26 
November 201413;  

•	 Final activity report for the attention of the Committee of Ministers Advisory 
Panel of Experts on Candidates for Election as Judge to the European Court of 

6	 http://assembly.coe.int/CommitteeDocs/2015/acdhinfdoc022015.pdf
7	 https://www.coe.int/t/dgi/brighton-conference/documents/pace_documents/AP_DOC_ 12827_

EN.pdf
8	 http://assembly.coe.int/ASP/Doc/XrefViewHTML.asp?FileID=12219&Language=EN
9	 http://www.assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewPDF.asp?FileID=20933& lang=en
10	 http://www.assembly.coe.int/nw/xml/RoP/Rules-EN.pdf
11	 ix.  zemoT, me-4 sqolio. 
12	 https://wcd.coe.int/ViewDoc.jsp?id=1919137
13	 ix.  zemoT, me-3 sqolio.
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Human Rights (2010-2013), Advisory Panel (2013)12EN, 11 December 2013 (the 
CoE Panel)14;

•	 ECtHR Advisory Opinion, on certain legal questions concerning the lists of can-
didates submitted with a view to the election of judges to the European Court of 
Human Rights, 8 February 200815;

•	 Protocol No. 14 to the Convention for the Protection of Human Rights and Fun-
damental Freedoms, amending the control system of the Convention, 13 May 
200416;

•	 Protocol No. 15 amending the Convention for the Protection of Human Rights and 
Fundamental Freedoms, 24 June 2013 (not yet in force)17;

•	 High Level Conference on the Future of the European Court of Human Rights, 
Interlaken Declaration of 19 February 201018.

evrokavSiris dokumenti

•	 Third Activity Report of the Panel provided for by Article 255 of the Treaty 
on the Functioning of the European Union, published on 13 December 2013, 
SN1118/2014, (the EU Panel).19

sxva wyaroebi

A. Drzemczewski, “Election of Judges to the Strasbourg Court: An Overview”, Euro-
pean Human Rights Law Review (2010), pp. 377-383;

N.P. Engel, “More Transparency and Governmental Loyalty for Maintaining Profes-
sional Quality in the Election of Judges to the European Court of Human Rights”, vol.32 
HRLJ (2012) pp. 448-455.

zemoT CamoTvlili wyaroebis Seswavlis Sedegad Cans, rom evro-
puli konvenciis 21-e muxlis 1-li punqtis ganmarteba aucilebeli, 
magram rTuli procesia. miuxedavad imisa, rom miRweulia konsensusi 
adamianis uflebaTa evropuli sasamarTlos wevris Tanamdebobis da-
sakaveblad damatebiTi kriteriumebis mTeli rigis saWiroebaze (mag., 
SerCevis erovnuli proceduris gamWvirvaloba), sxva kriteriumebi 
(mag., samuSao gamocdilebis saWiro done) kidev ufro detaluria. 

miuxedavad imisa, rom evropuli konvenciis 21-e muxlis 1-li pun-

14	 https://dm.coe.int/CED20140017598
15	 https://wcd.coe.int/ViewDoc.jsp?id=1251755&Site=CM; ix. aseve zemoT,  me-5 sqolio.
16	 http://conventions.coe.int/Treaty/en/Treaties/html/194.htm; aseve tomi  26 HRLJ (205), 88-90. 
17	 http://conventions.coe.int/Treaty/en/Treaties/html/213.htm; aseve tomi 33 HRLJ (2013), 470-471.
18	 http://www.coe.int/t/dgi/hr-natimplement/Source/interlaken_declaration_en.pdf; aseve tomi 30 

HRLJ (2009-2010), 450-452.
19	 http://curia.europa.eu/jcms/upload/docs/application/pdf/2014-02/rapport-c-255-en.pdf
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qti („maRali samosamarTlo Tanamdebobis dasakaveblad aucilebeli 
kvalifikacia (…)“) SeiZleba, garkveulwilad, obieqturad Sefasdes, 
da aseve xelSemkvreli mxareebis erovnul sasamarTloebSi maRali 
samosamarTlo Tanamdebobis dakavebis daniSvnis/arCevis procesebSi 
garduvali variaciebis miuxedavad, 1-li punqtis meore nawili („aRi-
arebuli kompetenturobis mqone samarTlismcodne“) aris amorfuli 
kategoria, romelic saWiroebs Semdgom obieqtur gansazRvras. evro-
puli sasamarTlos maSindeli prezidenti b-ni kosta Tavis werilobiT 
mimarTvaSi wevri qveynebis mudmivi warmomadgenlebis (elCebis)  mimarT 
2010 wlis 9 ivniss aRniSnavda, rom: 

„iyo „aRiarebuli kompetenturobis mqone samar-
Tlismcodne“, moiTxovs farTo gamocdilebas samarTlis 
praqtikasa da/an swavlebaSi (es ukanaskneli ki ganapirobebs 
mniSvnelovani akademiuri Sromebis gamoqveynebas). am moTxov-
nis dakmayofilebis erTi obieqturi miniSneba iqneba profesi-
uli Tanamdebobis dakavebis xangrZlivoba.“20

amgvarad, orive kvalifikacia gulisxmobs farTo samuSao gamoc-
dilebas Sesabamis doneze. eqspertTa sakonsultacio komisia adamianis 
uflebaTa evropuli sasamarTlos wevrebis arCevis Sesaxeb (SemdegSi _ 
evropis sabWos komisia) Seiqmna ministrTa komitetis mier 2010 wlis 10 
noembris CM/Res(2010)26 rezoluciiT, sadac miTiTebulia, rom: 

„damatebiTi faqtorebi SeiZleba iyos ZiriTadi sakvali-
fikacio elementebi mosamarTlis asarCevad, rogoricaa: 
maRal doneze samsaxuris mniSvnelovani xangrZlivoba, sam-
saxuri saerTaSoriso tribunalSi, mniSvnelovani wignebis an 
statiebis gamoqveynebasTan erTad.“21  

adamianis uflebaTa evropuli sasamarTlos, rogorc evropis 
mniSvnelovani sasamarTlo dawesebulebis, uflebamosilebis gaT-
valiswinebiT,  da  marTlmsajulebis evropul sasamarTloSi wevrTa 
asarCevad Seqmnili evrokavSiris sakonsultacio komisiis mier gam-
oyenebuli im kriteriumebis safuZvelze, romlebic evropis sabWos 
komisiam miiRo sakuTari saqmianobis angariSis 27-e da 28-e punqtebiT, 

20	 gamoyofilia avtoris mier. ix.  zemoT, me-4 sqolio, Appendix to PACE document 12391, 
at p. 7.

21	 Activity report of the Advisory Panel 2010-2013, § 30 on p.6, http://www.coe.int/en/web/dlapil/advi-
sory-panel
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2013 wels adamianis uflebaTa evropuli sasamarTlos kandidatebi-
saTvis minimaluri profesiuli gamocdilebis aucilebel xangrZlivo-
bad  miiCneva 15-20 weli. am konteqstSi evrokavSiris komisia mosamar-
Tlis maRali Tanamdebobis an generaluri prokuroris poziciisTvis  
„oc welze xanmokle“ gamocdilebas arasaTanadod miiCnevs. minimaluri 
asakis SezRudva gamoxatulia 21-e muxlis 1-li punqtis formulire-
baSi: „maRali zneobrivi Tvisebebi“,  „maRali samosamarTlo Tanamdebo-
bis dasakaveblad aucilebeli kvalifikacia“. amasTanave, aucileblad 
da, evrokavSiris komisiis kriteriumis Sesabamisad, am moTxovnidan 
SeiZleba nawilobriv gadaxveva, saidanac kandidats SeuZlia gamoc-
dilebis gansakuTrebuli donis dadastureba.22

maSin, rodesac evrokavSiris komisiam SeimuSava damatebiTi kri-
teriumi „samarTlebrivi codnisa da gamocdilebis“ Sesaxeb,  SeiZleba 
CaiTvalos, rom is logikurad gamomdinareobs „Sesabamisi profesi-
uli gamocdilebis“ kategoriidan. nebismier SemTxvevaSi cxadia, rom 
samarTlebrivi codna da gamocdileba evropuli sasamarTlos saqmi-
anobis sferoSi (erovnuli samarTlebrivi sistemebis, adamianis ufle-
baTa samarTlis da/an saerTaSoriso sajaro samarTlis), rac gamom-
dinareobs „adamianis uflebaTa evropul sasamarTloSi asarCevad 
kandidatebis wardgenis procedurebis“ Sesaxeb23 PACE-is 1429-e (1999) 
rekomendaciidan, 2010 wlis 19 Tebervlis interlakenis deklaracia 
(me-8(a) punqti)24 da CM-is miTiTebebi25 aseve mniSvnelovani damate-
biTi kriteriumebia mosamarTlis Tanamdebobis dasakaveblad. aqedan 
gamomdinare, miuxedavad imisa, rom profesiuli gamocdilebis ba-
lansi sargeblis momtania SeZenili unarebis mravalferovnebisaTvis 
sasamarTloSi, mosamarTlis Tanamdebobis dasakaveblad upiratesoba 
yvelaze metad informirebul damkvirveblebs Soris kvlav mkafio   sa-
samarTlo gamocdilebas eniWeba. 

amasTan erTad, rogor unda ganisazRvros, rom  piri „maRali zneo-
brivi Tvisebebis mqonea“? evropis sabWos komisiaSi ganxilvebis dros 
iseTi Tvisebebi, rogoricaa: patiosneba, pasuxismgeblobis maRali 
grZnoba, gambedaoba, Rirseba, sibejiTe, diskretuloba, sxvebis pati-
viscema da nasamarTlobis arqona, dasaxelda am moTxovnis umTavres 
komponentebad, damoukideblobasa da miukerZoeblobasTan erTad. am 
Tvisebebis umravlesoba aseve CamoTvlilia rezoluciaSi „sasamarTlo 

22	 ix. zemoT, me-19 sqolio,  at p.18. 
23	 http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=16755&lang=en
24	 ix. zemoT, me-18 sqolio, at p.5.
25	 ix. zemoT, me-12 sqolio, da sxvagan.
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eTikis Sesaxeb“, romelic miRebul iqna adamianis uflebaTa evropuli 
sasamarTlos plenarul sxdomaze 2008 wels.26  

sasamarTlo damoukidebloba aseve uzrunvelyofilia erTjeradi 
(cxrawliani) daniSvniT da im faqtiT, rom mosamarTle SeiZleba gaTa-
visufldes Tanamdebobidan mosamarTleTa ori mesamedis mier miRe-
buli gadawyvetilebiT, romelic miuTiTebs, rom  „mosamarTle veRar 
akmayofilebs saWiro pirobebs (Tanamdebobis dasakaveblad)“, (evro-
puli konvenciis 23-e muxlis me-4 punqti).27   

kandidatebi unda flobdnen evropis sabWos erT oficialur enas 
aqtiurad, xolo meore oficialur enas pasiurad.  imis gamo, rom kon-
venciaSi araferia miTiTebuli mosamarTlis TanamdebobisTvis konkre-
tuli enobrivi moTxovnebis Sesaxeb, zemoT aRniSnuli standartis 
Sesruleba daekisraT kandidatebs  asambleis 1646-e (2009) rezolu-
ciis  me-4 punqtis Tanaxmad. am kriteriumis Seusruleblobas SeiZleba 
Sedegad mohyves kandidatis uaryofa: ix. 1366-e (2004) rezoluciis me-3 
punqtis ΙΙΙ, a) qvepunqti, romelSic cvlilebebi Setanil iqna 1426-e 
(2005), 1627-e (2008) da 1841-e (2011) rezoluciebiT. teqsti mocemu-
lia me-2 danarTSi. sasamarTlos struqturisa da samuSao meTodebis 
mixedviT, cxadia, rom „enobrivi unarebi gaTvaliswinebul unda iqnes 
Tanamdebobaze dasaniSnavad moTxovnil yvelaze mniSvnelovan krite-
riumebs Soris“.28  aqedan gamomdinare, cxadia, „pasiuri“ codnis stan-
darti sakmaod mkacri unda iyos. saparlamento asambleis 1649-e (2009) 
rezoluciis danarTi Seicavs avtobiografiis (curriculum vitae) models 
sasamarTloSi arCevis msurveli kandidatebisTvis; VIII nawili gansaz-
Rvravs matricas enobrivi unarebis dasadgenad, maT Soris, oficial-
ur enebze _ inglisurad da frangulad _ Sefasebebis gamoyenebiT: „Za-
lian kargi“, „kargi“ da „saSualo“, sam calkeul kategoriaSi: „kiTxva“, 
„wera“, „saubari“; IX nawili kandidatebisgan moiTxovs, miuTiTon, rom 
im SemTxvevaSi, Tu ver akmayofileben garkveul enobriv moTxovnebs, 
surT Tu ara „intensiuri kursebis gavla Sesabamis enaSi samsaxuris 
dawyebamde da, saWiroebis SemTxvevaSi, sasamarTloSi mosamarTled 
arCevisas, _  pirvel xanebSi.“   

garkveuli sxva faqtorebi, romlebic araa aRniSnuli ECHR-is 21-e 
muxlis 1-l punqtSi an PACE-is dokumentebSi, SeiZleba aseve ganxilul 

26	 http://www.echr.coe.int/Documents/Resolution_Judicial_Ethics_ENG.pdf; aseve tomi 30 HRLJ 
(2009-2010), at 449-450. 

27	 ix. aseve am konteqstSi:  N.Vajić  Some remarks linked to the independence of international 
judges and the observance of ethical rules in the European Court of Human Rights” in Festschrift für 
Renate Jaeger. Grundrechte und Solidarität (2010),179-193.

28	 asambleis 11767-e dokumentis 24-e punqti.  zeviT, me-8 sqolio.
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iqnes savaldebulod, rogoricaa: mosamarTled gaxdomis motivacia 
strasburgis sasamarTloSi da saerTaSoriso garemoSi muSaobis unari 
(da gamocdileba).  

4. damatebiTi informacia

mosamarTleebis arCevasTan dakavSirebiT informaciis regularuli 
ganaxleba  xelmisawvdomia asambleis portalze. es, ZiriTadad, Sedgeba 
inglisur da frangul enebze gamocemuli ori dokumentisagan, esenia: 
„adamianis uflebaTa evropuli sasamarTlos wevrTa momavali arCev-
nebi _ xelSemkvreli mxaris mier miRweuli progresis cxrili“ da gac-
ilebiT ufro siRrmiseuli mimoxilva saxelwodebiT: „mosamarTleTa 
arCevis procedura adamianis uflebaTa evropul sasamarTloSi“, AS/
Cdh/Inf-is (2015)02 dokumenti (romlis uaxlesi gadamuSavebuli redaq-
cia daTariRebulia 2015 wlis 1-li ivnisiT).29   

danarTi №1 gansazRvravs komitetis sakvalifikacio moTxovnebs; 

danarTi №2 iZleva im faqtorebis mimoxilvas, romlebic gaTval-
iswinebul unda iqnes  kandidatebis CamonaTvalis miRebisas konvenciis 
monawile saxelmwifoebisagan; 

danarTi №3 Sedgeba im kriteriumebis mokle CamonaTvalisagan, 
romlebic konkretulad Camoyalibebulia evropuli konvenciis 21-e 
muxlis 1-l punqtSi, aseve asambleis mier dadgenil kriteriumebsa da 
zeviT ganxilul wyaroebSi warmodgenil kriteriumebSi. ra Tqma unda, 
maSin, rodesac zogierTi kriteriumi (e.i. standartizebuli avtobio-
grafia _ curricula vitae) sasargebloa, sxvebi (mag., enis codna) savalde-
bulod miiCneva. 

29	 aseve xelmisawvdomia AS/Cdh-is vebgverdze: http://assembly.coe.int/nw/Committees/as-cdh/
as-cdh-main-EN.asp; sainteresoa, agreTve, aRniSnulTan dakavSirebiT: the Assembly’s  
Resolution 1646 (2009) on the nomination of candidates and election of judges to the European 
Court of Human Rights,  http://assembly.coe.int/Mainf.asp?link=/Documents/AdoptedText/ta09/
ERES1646.htm (adopted on the basis of a report prepared back in 2008 by the Assembly’s Committee 
on Legal Affairs and Human Rights, PACE document 11767: http://assembly.coe.int/ASP/Doc/Xre-
fViewHTML.asp?FileID=12219&Language=EN); ix.  aseve  A. Drzemczewski “Election of judges 
to the Strasbourg Court: an overview” in European Human Rights Law Review (2010), 377-383.
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danarTi  №1: adamianis uflebaTa evropuli sasamarTlos wevrebis  
arCevis saparlamento asambleis komitetis sakvalifikacio moTxovnebi 
(AS/Cdh)

sakvalifikacio moTxovnebi:

1. adamianis uflebaTa evropuli sasamarTlos wevrTa arCevis pro-
cedurebis farglebSi, adamianis uflebaTa evropuli konvenciis 22-e 
muxlis Sesabamisad,  komiteti Seiswavlis kandidatebs da asambleas 
warudgens rekomendaciebs. 

2. komitetma unda:

Ι. Seiswavlos curricula vitae da gaesaubros adamianis uflebaTa ev-
ropul sasamarTloSi mosamarTlis poziciaze wardgenil yvela kandi-
dats asambleis mier maT arCevamde;  

ΙΙ. Tavisi Tavmjdomaris xelmZRvanelobiT, adamianis uflebaTa 
evropul sasamarTloSi TiToeuli wevris arCevis Sesaxeb moamzados 
asambleisaTvis angariSi, romelSic unda iyos warmodgenili misi reko-
mendaciebi. Tu SesaZlebelia, angariSSi miTiTebuli unda iyos reko-
mendaciebis dasabuTeba da kandidatebis reitingi;  

ΙΙΙ. saWiroebis SemTxvevaSi, ganixilos adamianis uflebaTa evro-
puli sasamarTlos wevrobis yvela kandidatisaTvis gagzavnili stand-
artuli curriculum vitae; 

ΙV. Seecados da uzrunvelyos, rom kandidatebis wardgenis erovnu-
li procedura Seesabamebodes kriteriumebs, romlebic asambleam Sei-
muSava siebis Sesadgenad da, gansakuTrebiT, orive sqesis kandidatebis 
monawileobis Sesaxeb.

3. komitetma SeiZleba warudginos angariSi asambleas kandidatebis 
SerCevis procedurasTan dakavSirebuli nebismieri sakiTxis Sesaxeb da 
adamianis uflebaTa evropul sasamarTlos wevris arCevis proceduris 
Sesaxeb.

4. zogad wesebTan erTad, an maTgan gamonaklisis saxiT, komitetma 
SeiZleba gamoiyenos Semdegi wesebi:  
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Ι. komiteti gadawyvetilebas iRebs xmaTa umravlesobiT, Tumca 
gadawyvetileba kandidatTa siis uaryofis an kandidatebis erTsqesiani 
siis ganxilvis Sesaxeb moiTxovs umravlesobas xmaTa ori mesamediT. 
komiteti kandidatebs irCevs faruli kenWisyriT. kenWisyraSi monaw-
ileobis miReba SeuZliaT  mxolod  im wevrebs, romlebic srulad es-
wrebodnen mosamarTlis poziciisaTvis gasaubrebis proceduras, nebi-
smieri sxva gadawyvetilebisaTvis kenWisyra SeiZleba Catardes xelis 
aweviT, Tumca faruli kenWisyra SeiZleba moTxovnil iqnes damswre 
wevrebis erTi mesamedis mier mainc. Tavmjdomares SeuZlia kenWisyraSi 
monawileoba; 

ΙΙ. rodesac asambleas  waredgineba rekomendacia kandidatebis siis 
uaryofis Sesaxeb, miTiTebul unda iqnes Sesabamisi dasabuTeba.

5. kandidatebis kvalifikaciisa da unarebis Sefasebis mizniT, 
komitetis wevrebs unda hqondeT Sesabamisi codna an praqtikuli ga-
mocdileba samarTlis sferoSi. 

danarTi №2: monawile saxelmwifoebisagan miRebuli kandidatebis 
siis Sefaseba 
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amonaridi asambleis 1366-e (2004) rezoluciidan, romelSic cvlile-
bebi iqna Setanili 1426-e (2005), 1627-e (2008) da 1841-e (2011) rezoluciebiT.

`3. 	„asamblea gadawyvetilebas iRebs, ar ganixilos kandidatTa 
siebi, sadac:  

•	 kandidatebis kompetenciaTa sferoebi arasaTanadod aris Sez-
Ruduli;

•	 CamonaTvali ar Seicavs TiToeuli sqesis warmomadgenel erT kan-
didats mainc, garda me-4 punqtiT gansazRvruli SemTxvevebisa;

•	 Tu kandidatebs:
•	 a. ar gaaCniaT evropis sabWos erT-erTi oficialuri enis aqtiuri 

da meore oficialuri enis pasiuri codna, an  
•	 b. isini ver akmayofileben adamianis uflebaTa evropuli konven-

ciis 21-e muxlis 1-li punqtis kriteriumebs.
•	 V. asamblea gadawyvetilebas iRebs, ganixilos kandidatebis 

erTsqesiani siebi,  rodesac kandidatebi miekuTvnebian sqess, ro-
melic arasakmarisad aris warmodgenili sasamarTloSi (e.i. sqesi, 
romelsac miekuTvneba mosamarTleebis mTeli raodenobis 40%-ze 
naklebi), an gamonaklis garemoebebSi, sadac xelSemkvreli mxare 
dgams yvela aucilebel da saTanado nabijs, raTa CamonaTvalSi 
warmodgenili iyos orive sqesis kandidati, romlebic akmayofile-
ben adamianis uflebaTa evropuli konvenciis 21-e muxlis 1-li pun-
qtis kriteriumebs.
aseTi gamonaklisi garemoebebi saTanadod unda iqnes gaTval-

iswinebuli adamianis uflebaTa evropuli sasamarTlos wevrebis 
arCevisas saparlamento asambleis komitetis wevrebis ori mesamedis 
mier. pozicia unda dadasturdes asambleis mier asambleis biuros 
progresis angariSiT.“   

konkretuli gasaTvaliswinebeli sakiTxebi:

erovnuli SerCevis proceduris gamWvirvaloba da samarTlianoba: 
kandidaturebis sajaro da Ria mowveva maT Soris specializebuli 
presis saSualebiT (wyaroebi: PACE Resolution 1649 (2009), para.raph 4.1, 
Chope report Doc. 11767). 

ganmarteba:

saparlamento asambleam Tavis 1649-e (2009) rezoluciaSi aRniSna 
SesamCnevi progresi erovnuli SerCevis procedurebSi (me-2 punqti), 
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magram xazi gaesva, rom kvlavac rCeboda „mniSvnelovani gansxvaveba“ 
samarTlianobasTan, gamWvirvalobasa da TanmimdevrulobasTan daka-
vSirebiT erovnul doneze. vinaidan erovnuli SerCevis procedura 
unda asaxavdes „demokratiuli proceduris, gamWvirvalobisa da dis-
kriminaciis akrZalvis“ principebs, 1649-e (2009) rezoluciis me-2 pun-
qtSi miTiTebulia, rom „samarTliani, gamWvirvale da Tanmimdevruli 
erovnuli SerCevis proceduris ararsebobis pirobebSi“, da/an, sadac 
ar aris mocemuli „realuri arCevani“ erovnul doneze arCeul kan-
didatebsa da asambleisTvis wardgenil kandidatebs Soris, asambleam 
SeiZleba gadawyvitos aseTi siebis uaryofa.

mxare saxelmwifoebis mier im formis aRwera, romliTac  evropuli 
sasamarTlos mosamarTleTa kandidatebi SeirCnen (wyaro: PACE Resolu-
tion 1649 (2009), para.raph 4.2).

ganmarteba:

erovnuli SerCevis procesebis didi gansxvavebis gaTvaliswinebiT, 
rogorc zemoT aRiniSna, saxelmwifoebisagan moTxovna, rom aRweron 
forma, romliTac kandidatebis erovnuli SerCeva xorcieldeba, aris 
sasargeblo miniSneba  am SerCevis proceduris saimedoobis Sesaxeb, 
rac iZleva kandidatebis kvalifikaciebis ukeT Sefasebis  saSualebas.  

sqesi. CamonaTvalSi unda Sediodes TiToeuli sqesis erTi warmomad-
geneli mainc, garda im SemTxvevisa, rodesac kandidatebi miekuTvnebian 
sqess, romelic arasakmarisad aris warmodgenili sasamarTloSi (sqesi, 
romelsac miekuTvneba mosamarTleebis 40%-ze naklebi, an Tu arsebobs 
gansakuTrebuli garemoebebi am wesidan gadasaxvevad)  (wyaroebi: PACE 
Resolution 1366 (2004), as modified by Resolutions 1426 (2005), 1627 (2008) and 
1841 (2011), CM Guidelines, para.raph 8). 

ganmarteba:

2007 wels maltis mier wardgenil mxolod mamakacebisagan dakom-
pleqtebul sias  gacxarebuli debatebi mohyva. es sia gaxda adamianis 
uflebaTa evropuli sasamarTlos sakonsultacio daskvnis sagani 2008 
wlis TebervalSi. aseTi moTxovna gamonaklisi gadaxvevis SesaZle-
blobiT, rogorc zemoT iqna Camoyalibebuli, axla ar aris sadavo. 
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kandidatebis anbanuri sia (wyaroebi: PACE Resolution 1649 (2009), para.
raph 4.3; Annex  PACE Resolution 1432 (2005), para.raph 3). 

ganmarteba:

asambleas ara marto unda hqondes „realuri arCevani“ sam kandi-
dats Soris maTi faqtobrivi kvalifikaciis TvalsazrisiT, rogorc 
zemoT aRiniSna, aramed kandidatebis anbanur CamonaTvals aqvs funq-
cia, uzrunvelyos neitraluroba maT fardobiT statusTan dakavSire-
biT erovnuli SerCevis procesSi. kandidatebi unda iyvnen CamoTvlil-
ni anbanuri TanmimdevrobiT, asambleis kenWisyris furcelze.   

standartizebuli curriculum vitae. (wyaro: PACE Resolution 1649 (2009), 
danarTi).

ganmarteba:

kandidatebis avtobiografiis (curricula vitae) standartizaciis 
praqtikas ara marto kandidatebisaTvis aqvs praqtikuli miTiTebebis 
miwodebis funqcia  informaciis specifikur tipTan dakavSirebiT, ar-
amed aseve miznad isaxavs  asambleisTvis kandidatebis ukeT Sedarebis 
saSualebis micemas.    

Ad hoc mosamarTleebi. SeZlebisdagvarad ar unda iqnes wardgenili 
iseTi kandidati, romlis arCevasac Sedegad mohyveba ad hoc mosamarTlis 
daniSvnis aucilebloba (wyaro: PACE Resolution 1649 (2009), paragraph 4.5).

ganmarteba:

es SeiZleba moxdes, magaliTad, rodesac kandidati aris an iyo sax-
elmwifo moxele, romelic strasburgis sasamarTlomde monawileobda 
(mravalricxovani) saqmeebis  momzadebaSi, an, sadac is SeiZleba monaw-
ileobda, magaliTad, bevri ganCinebis/gadawyvetilebis miRebaSi, rom-
liTac uaryofil iqna mosarCeleTa saboloo Sidasaxelmwifoebrivi 
saCivrebi. aman SeiZleba warmoSvas interesTa konfliqti.
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periodis xangrZlivoba da mosamarTleTa maqsimaluri asakis  Sez-
Rudva (wyaroebi: Explanatory Report to Protocol No. 14, (CETS No. 194), para.
raph 53; Explanatory Memorandum on CM Guidelines, para.raph 29).

ganmarteba:

amJamad, konvenciis 23-e muxlis 1-li punqtis Sesabamisad, 
mosamarTleebis arCeva xdeba gansazRvruli cxrawliani periodiT. ev-
ropuli konvenciis 23-e muxlis 1-li punqti gansazRvravs mosamar-
TlisTvis maqsimaluri asakis limits 70 wliT. me-15 oqmi, romelic 
jer ar Sesula ZalaSi, agrZelebs asakobriv limits 74 wlamde. Tu 
gansakuTrebuli gamocdilebis kandidati ar aris dasaxelebuli, mi-
iCneva, rom mosamarTlem unda SeZlos samsaxuri cxrawliani periodis 
naxevris ganmavlobaSi mainc ise, rom ar Seaferxos sasamarTlos saqmi-
anoba mosamarTleTa xSiri araaucilebeli arCevnebiT. 

danarTi  №3: adamianis uflebaTa evropuli sasamarTlos wevris 
Tanamdebobaze kandidatebis Sefasebis kriteriumebi 

adamianis uflebaTa evropis konvenciis 21-e muxlis 1-li punqtis 
Tanaxmad: 

„mosamarTleebs unda axasiaTebdeT maRali zneobrivi Tvisebebi 
da unda flobdnen maRali samosamarTlo Tanamdebobis dasakaveblad 
aucilebel kvalifikacias, an iyvnen aRiarebuli kompetenturobis 
mqone samarTlismcodneebi.“

ix. aseve:  PACE Resolution 1649 (2009) and PACE Resolution 1366 (2004), as 
modified by Resolutions 1426 (2005),1627 (2008) and 1841 (2011).

 
•	 Sesabamisi profesiuli samuSao gamocdileba (sasamarTlo da/an 

sxva, romelic xasiaTdeba misi doniT, bunebiT da xangrZlivobiT) 

•	 enis codna. kandidatebs unda hqondeT evropis sabWos ori oficial-
uri enidan erTis aqtiuri da meoris pasiuri codna.

•	 motivacia.
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evropis sabWos saparlamento asambleis komiteti 

•	 evropis sabWos Sesaxeb codna/evropuli konvenciis sistemaSi muS-
aobis gamocdileba.

•	 azrisa da metyvelebis sicxade da sizuste.

•	 msjelobis/konkretuli unarebi, saRi azrovneba. 
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1. Sesavali

adamianisaTvis saxelis arCeva, darqmeva, arCeuli saxeliT cxovreba 
ar aris saxelmwifosgan naboZebi ufleba _ igi erT-erTi ZiriTadi da 
bunebrivi uflebaa. 

naSromis mizania saxelis darqmevis uflebis ara marto Teoriuli 
mowesrigebis mimoxilva, aramed, ufro metad, pirad profesiul gamoc-
dilebaze dayrdnobiT, praqtikul donezec am mxriv samarTlebrivad 
problemuri, pirad cxovrebaSi CaurevlobasTan dakavSirebuli xarve-
zebis gadawyvetis ZiriTadi saSualebebis Zieba.  

naSromSi ganxilulia saqarTveloSi fizikuri piris saxelis ufle-
ba, gansakuTrebiT ki mSoblis ufleba, daarqvas saxeli Svils da am 
kuTxiT gaanalizebulia pirad cxovrebaSi Caurevlobis saxelmwifo 
da saerTaSorisosamarTlebrivi garantiebi; amasTanave, SedarebisTvis 
warmodgenilia sxva qveynebis magaliTebic da arsebuli sakanonmdeblo 
xarvezebis fonze sakiTxi ganxilulia sasamarTlo praqtikis safuZ-
velze. 

gansakuTrebiT bolo periodSi saqarTveloSi sazogadoebisaT-
vis aqtualuri gaxda iseTi problemuri sakiTxi, rogoricaa piradi 
cxovrebis daculoba. sakiTxis aqtualoba moiTxovs iseTi meqanizmis 
Seqmnas, romelic uzrunvelyofs moqnil, efeqtian da, amave dros, nak-
lebad biurokratiul sistemas. amitom naSromSi ganixileba: ra nabije-
bi idgmeba qveyanaSi am miznis misaRwevad, aris Tu ara sakanonmdeblo 
wesrigi kanonieri da samarTliani, ewinaaRmdegeba Tu ara kanoni da 
kanonqvemdebare aqtebi ierarqiulad zemdgomi aqtebiT garantirebul 
uflebebs, rodis unda imoqmedos saxelmwifom sazogadoebis saxeliT, 
aris Tu ara aucilebeli Careva da Tu aucilebelia, ramdenad propor-
ciulia es Careva. 

amrigad, naSromSi gamoTqmuli iqneba mosazrebebi saqarTveloSi 
pirad cxovrebaSi CaurevlobasTan dakavSirebuli xarvezebis aRmofx-
vris ZiriTadi saSualebebisa da gzebis Sesaxeb. 
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2. saqarTveloSi arsebuli mdgomareoba da misi Sesabamisoba 
saerTaSoriso standartebTan

rogorc saqarTvelos sakonstitucio sasamarTlom Tavis erT-erT 
gadawyvetilebaSi aRniSna, „piradi cxovrebis xelSeuxeblobis ufleba 
erT-erTi umniSvnelovanesi ZiriTadi uflebaa. misi konkretuli kon-
stituciuri garantia asaxulia konstituciis me-20 muxlSi“.1 saqarT-
velos konstituciis me-20 muxliT garantirebuli piradi cxovrebis 
ufleba moicavs ramdenime danayofs, maT Soris erT-erT zogadad 
ganmartebad frazas _ „yoveli adamianis piradi cxovreba...“. 

piradi cxovrebis ufleba moicavs adamianis saxelis uflebasac: 
darqmeva, gamoyeneba da Secvla. amave dros, niSandoblivia, rom, piradi 
cxovrebis farTo da mravalmxrivi Sinaarsidan gamomdinare, SeuZlebe-
lia misi zusti da amomwuravi ganmarteba. adamianis uflebaTa evropu-
li sasamarTloc, romlis praqtika am sferoSi Zalze mdidaria, araerT 
gadawyvetilebaSi miuTiTebs am uflebis sruli ganmartebis SeuZle-
blobaze, kerZod, „sasamarTlo ar Tvlis SesaZleblad an aucileblad, 
amomwuravad gansazRvros „piradi cxovrebis“ koncefcia“ (nimici ger-
maniis winaaRmdeg, 1992 wlis 16 dekemberi, 29-e punqti)“.2 

normis zogadoba da amowurvadoba pirobiTia, radgan moicavs 
adamianis erT-erT ZiriTad uflebas da mis efeqtian ganxorciele-
bas yoveli konkretuli SemTxvevidan gamomdinare, rac kidev erTx-
el adasturebs am uflebis mniSvnelobas sazogadoebisaTvis. piradi 
cxovrebis ufleba „ ... ar eqvemdebareba amomwurav gansazRvrebas. 
piradi cxovrebis Tavisuflebis farglebSi igulisxmeba, maT Soris, 
fizikuri da fsiqologiuri xelSeuxebloba, individis fizikuri da 
socialuri identoba, saxelis, intimuri cxovrebis xelSeuvaloba, 
aseve piris ufleba, daamyaros da ganaviTaros urTierToba adamian-
ebTan da gare samyarosTan da sxv.“3

saqarTvelos sakonstitucio sasamarTlos praqtikis mixedviT, sax-
elmwifos piradi cxovrebis uflebasTan dakavSirebiT aqvs pozitiuri 
da negatiuri valdebulebebi: „ ... erTi mxriv, arsebobs saxelmwifos 
pozitiuri valdebuleba, uzrunvelyos piradi cxovrebis pativiscema 

1	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris №1/3/407 
gadawyvetileba, saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos 
moqalaqe ekaterine lomTaTiZe saqarTvelos parlamentis winaaRmdeg, II, § 4.

2	 iqve.
3	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris №1/7/454 gan-

Cineba saqmeze _ saqarTvelos moqalaqe levan sirbilaZe saqarTvelos parlamen-
tis winaaRmdeg, II, § 5.
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da am uflebiT efeqtiani sargebloba, rac, pirvel rigSi, gulisxmobs 
pirovnebis Tavisufali ganviTarebis xelSemSleli garemoebebis, Sez-
Rudvebis ugulebelyofas, aRkveTas; meore mxriv, saxelmwifos aqvs 
negatiuri valdebuleba, ar Caerios konstituciis me-20 muxliT dacu-
li uflebebiT sargeblobaSi da, Sesabamisad, uzrunvelyos pirovnebis 
dacva, mis pirad cxovrebaSi saxelmwifo xelisuflebis organoebis an 
Tanamdebobis pirebis mxridan TviTneburi Carevisagan.“4

konstituciis me-20 muxlis mixedviT: „... aRniSnuli uflebebis 
SezRudva daiSveba sasamarTlos gadawyvetilebiT an mis gareSec, ka-
noniT gaTvaliswinebuli gadaudebeli aucileblobisas.“ aris Tu ara 
Careva gadaudebeli aucilebloba, unda Sefasdes yoveli konkretuli 
SemTxvevidan gamomdinare. 

saxelis ufleba SeiZleba, amave dros, dakavSirebuli iyos Semdeg 
ZiriTad konstituciur uflebebTan: pirovnebis Tavisufali ganviTa-
reba (me-16 muxli), adamianis pativi da Rirseba (me-17 muxli), sityvis, 
azris, sindisis, aRmsareblobisa da rwmenis Tavisufleba (me-19 muxli), 
sityvis Tavisufleba (24-e muxli), ojaxis Seqmnis ufleba (36-e muxli), 
ucxoelebisa da saqarTvelos moqalaqeebisaTvis Tanabari uflebebi 
(47-e muxli). 

rogorc sakonstitucio sasamarTlom ganacxada: „Secdoma iqnebo-
da piradi cxovrebis xelSeuxeblobis uflebis mTeli Sinaarsis saqa-
rTvelos konstituciis mxolod me-20 muxliT Semofargvla. pirad 
cxovrebas mikuTvnebuli calkeuli sakiTxebi daculia saqarTvelos 
konstituciis araerTi muxliT, rogoricaa: me-16, 36-e, 41-e da sxv.“5 

adamianis uflebaTa evropuli sasamarTlos precedentuli samar-
Tlis mixedviT, piradi da ojaxuri cxovrebis pativiscemis ufleba 
vrceldeba saxelis darqmevis, gamoyenebisa da Secvlis uflebaze, 
vinaidan es dakavSirebulia pirovnebis identificirebasTan, warmo-
mavlobasTan, komunikaciasTan kerZo da sazogadoebriv sferoebSi. 
Sesabamisad, uari saxelis registraciaze, gamoyenebasa da Secvlaze 
aris pirad cxovrebaSi Careva da aseTi Carevis marTlzomierebisTvis 
saWiroa me-8 muxlis me-2 punqtis moTxovnebis dakmayofileba _ Ca-
reva unda emyarebodes kanonier safuZvels, unda isaxavdes legitimur 
mizans da aucilebeli unda iyos demokratiul sazogadoebaSi legi-

4	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris №1/3/407 
gadawyvetileba, saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos 
moqalaqe ekaterine lomTaTiZe saqarTvelos parlamentis winaaRmdeg, II, § 4. 

5	 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris №1/7/454 gan-
Cineba saqmeze _ saqarTvelos moqalaqe levan sirbilaZe saqarTvelos parlamen-
tis winaaRmdeg, II, § 1.
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timuri miznis misaRwevad. 
mravali qveynisaTvis saxelis ufleba erT-erTi ZiriTadi uflebaa,6 

romelic gaeros doneze saxelmwifoebisaTvis valdebulebis saxiT 
asaxulia bavSvis uflebaTa konvenciis me-7 da me-8 muxlebSi. amave 
dros, evropis sabWos 47 wevr qveyanaSi saxelis ufleba, rogorc pi-
radi cxovrebis mniSvnelovani faqtori da masSi Caurevloba, daculia 
1950 wlis 4 noembris adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis konvenciis me-8 muxliT: piradi da ojaxuri cxovrebis pativ-
iscemis ufleba. evropis sabWoSi gawevrianebasTan erTad, 1999 wels 
saqarTvelo gaxda am adamianis uflebaTa da ZiriTad TavisuflebaTa 
evropuli konvenciis monawile. Sesabamisad, saqarTvelosaTvis ada-
mianis uflebaTa evropuli sasamarTlos (strasburgis sasamarTlos) 
gadawyvetilebebis aRsruleba savaldebulo gaxda. 

rogorc evropulma sasamarTlom ganacxada: „gansxvavebiT iseTi 
saerTaSoriso dokumentebisagan, rogoricaa: saerTSoriso paqti samo-
qalaqo da politikuri uflebebis Sesaxeb (24-e muxli, me-2 punqti), 
1989 wlis konvencia bavSvis uflebebis Sesaxeb (me-7 da me-8 muxlebi) an 
interamerikuli konvencia adamianis uflebebis Sesaxeb (me-18 muxli), 
evropuli konvenciis me-8 muxli ar Seicavs raime pirdapir miTiTebas 
saxelebze, magram, radgan is moicavs piradi identificirebis saSuale-
bebsa da kavSirs ojaxTan, piris saxeli sworedac rom moicavs pirad 
da ojaxur cxovrebas“.7 me-8 muxli moicavs mSoblebis arCevanis ufle-
bas, saxeli daarqvan TavianT Svils da es maTi piradi sferoa.8 

evropis sasamarTlos mosazrebiT, „konvencia ar SeiZleba ganimar-
tos vakuumSi, igi interpretirebuli unda iyos saerTaSoriso samar-
Tlis principebTan harmoniaSi“.9 maSasadame, strasburgis sasamarTlos 
precedentuli samarTlis mixedviT, konvenciis me-8 muxlis farTo 
da moqnili ganmarteba iZleva saSualebas, rom daculi iyos piradi 
cxovreba, am SemTxvevaSi, sakuTari an bavSvisTvis saxelis darqmevis, 
saxelis gamoyenebis da misi Secvlis dros daculi iyos sakuTari Tavi 
da ojaxuri cxovreba saxelmwifos Carevisagan. 

amave dros, me-8 muxli, iseve, rogorc konvenciiT mocemul nor-
maTa umravlesoba, ar aris absoluturi da saxelmwifo SeiZleba 

6	 ix. [http://www.unicef.org].
7	 burgharTci Sveicariis winaaRmdeg (Burghartz v. Switzerland), 1994 wlis 22 Tebervali, 

24-e punqti.
8	 guilo safrangeTis winaaRmdeg (Guillot v. France), 1996 wlis 24 oqtomberi, 22-e pun-

qti.
9	 harudJi safrangeTis winaaRmdeg (Harroudj v. France), 2012 wlis 4 oqtomberi, 42-e 

punqti.
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Caerios kidec garkveul SemTxvevebSi. sasamarTlom Tavis erT-erT 
gadawyvetilebaSi aRniSna, rom, „miuxedavad me-8 muxlis ZiriTadi amo-
canisa, daicvas individi saxelmwifo organos Carevisagan, ar ukrZa-
lavs saxelmwifos, Tavi Seikavos aseTi Carevisgan ... me-8 muxliT 
gansazRvruli sazRvrebi saxelmwifos pozitiuri da negatiuri val-
debulebebisa ar eqvemdebareba zust ganmartebas.“10 

strasburgis sasamarTlom me-8 muxli, saxelis uflebis konteqst-
Si, darRveulad miiCnia araerT saqmeze: saqmeSi _ giuzel erdagosi 
TurqeTis winaaRmdeg _ adamianis uflebaTa evropulma sasamarTlom 
dausabuTeblad CaTvala TurqeTis saxelmwifo organos uari pirisT-
vis saxelis Secvlaze.11 saqmeze _ iohansoni fineTis winaaRmdeg _ ev-
ropulma sasamarTlom daadgina, rom fineTis mTavrobam ver daicva 
samarTliani wonasworoba saxelebis registraciis saSinao praqti-
kasa da ganmcxadeblebis pirad interesebs Soris, daerqmiaT Tavisi 
bavSvisTvis sakuTari surviliT arCeuli saxeli;12 saqmeze _ garnaga 
ukrainis winaaRmdeg _ adamianis uflebaTa evropulma sasamarTlom 
daadgina evropuli konvenciis me-8 muxlis darRveva xelisuflebis 
dausabuTebeli da gaumarTlebeli uaris gamo, ganmcxadebels Seecva-
la Sua, anu patronimuli saxeli.13  

evropis sabWos wevri qveynebis kanonmdeblobis mimoxilvis safuZ-
velze cxadi xdeba, rom saxelebis Sesaxeb kanonmdebloba da saerTa-
Soriso samoqalaqo statusis komisiis14 wevr 10 qveyanaSi, romlebic, 
amave dros, evropis sabWos wevri qveynebic arian, SesaZlebloba, pirma 
Seicvalos sakuTari saxeli, eqvemdebareba garkveuli garemoebebis 
gansazRvrebas: belgiaSi, portugaliasa da TurqeTSi SeiZleba nebis-
mieri mizeziT saxelis Secvla; safrangeTSi, germaniaSi, luqsemburgsa 
da SveicariaSi safuZveli unda iyos damajerebeli/realuri garemoe-

10	 iohansoni fineTis winaaRmdeg (Johansson v. Finland), 2007 wlis 6 seqtemberi, 29-e 
punqti; aseve ix. stierna fineTis winaaRmdeg (Stjerna v. Finland), 1994 wlis 25 noem-
beri, 38-e punqti. 

11	 giuzel erdagosi TurqeTis winaaRmdeg (Güzel Erdagöz v. Turkey), 2008 wlis 21 oqtom-
bris gadawyvetileba.

12	 iohansoni fineTis winaaRmdeg (Johansson v. Finland), 2007 wlis 6 seqtemberis 
gadawyvetileba.

13	 garnaga ukrainis winaaRmdeg (Garnaga v. Ukraine), 2013 wlis 16 maisis gadawyvetile-
ba.

14	 saerTaSoriso samoqalaqo statusis komisia aris saerTaSoriso saxelmwifo-
TaSorisi organizacia, romlis dafuZnebas 1948 wlis seqtemberSi qalaq amster-
damSi Caeyara safuZveli. organizaciis sadamfuZneblo oqms xeli moewera 1950 
wlis 25 seqtembers q. bernSi. komisiis funqcionirebis ZiriTadi miznebia wevr 
qveynebSi samoqalaqo reestris harmonizebuli funqcionireba, komisiis mier reko-
mendaciebisa da konvenciebis SemuSaveba, rac Sesasruleblad savaldebulo iqneba.
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bebi; zogierT qveyanaSi saxelis Sesacvlelad aucilebeli konkretuli 
safuZvlebia, magaliTad, miniWebuli saxeli warmoSobs gamoTqmisa da 
marTlweris siZneleebs, an iwvevs samarTlebriv sirTuleebs (avstria), 
an socialur sirTuleebs (avstria da saberZneTi), an ewinaaRmdegeba 
zrdilobas (niderlandi da espaneTi), an absurdulia (avstria, italia 
da holandia), an ewinaaRmdegeba adamianis Rirsebas (espaneTi).15 evro-
pis sabWos bevri wevri qveyana cdilobs, samoqalaqo statusis sferoSi 
hqondes efeqtiani sistema da swored am mizans emsaxureba samoqalaqo 
statusis saerTaSoriso komisia. magaliTad, komisiis erT-erTi mniS-
vnelovani dokumentia 1973 wlis 30 seqtembris me-14 konvencia samo-
qalaqo reestrSi saxelebisa da gvarebis Caweris Sesaxeb. am etapze 
saqarTvelo ar aris komisiis wevri qveyana, magram SeuZlia, aRiaros 
da SeuerTdes komisiis sxvadasxva mniSvnelovan saerTaSoriso aqts. 
samoqalaqo statusis saerTaSoriso komisiis mixedviT: „saxelebi aris 
delikaturi sakiTxi. pirovnebis saxeli misTvis niSnavs Zalian bevrs, 
vidre saregistracio nomeri, romliTac misi identificireba xdeba 
saregistracio sistemaSi. saxels aqvs pirdapiri efeqti individze. mas 
aqvs kompleqsuri fsiqologiuri funqcia“.16 

ufro Tavisufal midgomas Tu gaviTvaliswinebT, magaliTad, aSS-
is iurisdiqciaSi saxelis darqmevis ufleba SeiZleba pirdapir daka-
vSirebuli iyos sityvis TavisuflebasTan, rogorc es saqmis _ henne 
vraiTis winaaRmdeg17 _ ganxilvis dros sasamarTlos mxridan gansx-
vavebuli azris saxiT gamoiTqva, sadac garkveulwilad ixileboda ara 
saxelis, aramed gvaris arCevis sakiTxi: „ras davuZaxeb Cems Tavs an 
Cems Svils, es Cemi sityvis Tavisuflebis sakiTxia. rodesac saxelm-
wifo meubneba, rom me ar SemiZlia, Cems Svils davarqva is, rac me 
minda, maSin Cemi sityvis Tavisufleba, orive SemTxvevaSi, werilobiTi 
da zepiri, Seviwroebulia“,18 magram am SemTxvevaSi mosarCele iTxovda 
saqmis ganxilvas piradi cxovrebis daculobis uflebis farglebSi. sa-
samarTlom ganacxada, rom „bavSvs dabadebisas ar aqvs sakuTari unari 
da mis mSoblebs unda mieceT ufleba, gamoxaton neba bavSvis magivrad. 

15	 ix. samoqalaqo statusis saerTaSoriso komisiis saxelmZRvanelo principebi (pra-
tique international de l’état civil, Paris), 1985 weli, mudmivad ganaxlebadi dokumenti. 
aseve ix. stierna fineTis winaaRmdeg (Stjerna v. Finland), 1994 wlis 25 noemberi, 29-e 
punqti.

16	 samoqalaqo statusis saerTaSoriso komisiis 1980 wlis 5 seqtembris me-19 kon-
vencia saxelisa da gvarebis kanonmdeblobis Sesaxeb, ganmartebiTi aRniSvnebi, 3 
seqtemberi, 1980 weli, miunxeni, 3.2. punqti. 

17	 henne vraiTis winaaRmdeg (Henne v. Wright), aSS, me-8 olqis saapelacio sasamarT-
lo,1990 weli.

18	 iqve, 34-e punqti. 
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raRac wmindaa dakavSirebuli bavSvis saxelTan. es Cveni saqmea da ara 
mTavrobis“.19 am saqmeSic xazi gaesva Tundac am ZiriTadi uflebebis 
garkveul sazRvrebs. magaliTad, am saqmisTvis sasamarTlo miuTiTeb-
da: „Cven migvaCnia, rom kanoni gansazRvravs, sul mcire, saxelmwifos 
sam legitimur interess: saxelmwifos interess, xeli Seuwyos bavS-
vebis keTildReobas, saxelmwifos interess, rom Tavisi moqalaqeebis 
saxelebi ar aris Seusabamod mowesrigebuli da saxelmwifos interess, 
awarmoos iafi da efeqtiani reestri.“20 

saqarTvelos kanonmdebloba pirdapir awesebs SezRudvebs garkveu-
li garemoebebis arsebobisas saxelis Secvlisa da darqmevis Tavisu-
flebaSi. magaliTad, samoqalaqo aqtebis Sesaxeb saqarTvelos kanonis 
68-e muxlis pirveli punqtis mixedviT: „saxelis Secvla dauSvebelia, 
Tu ganmcxadebeli saxelad irCevs cifrebs, sasven niSnebs, geometriul 
figurebs, grafikul gamosaxulebebs, simboloebs, ucenzuro an Seura-
cxmyofel sityvebs, an mravalwevrian (orze meti saxelisagan Semdgar) 
saxels“. kanonqvemdebare aqtiT, kerZod ki, saqarTvelos iusticiis 
ministris 2012 wlis 31 ianvris №18 brZanebis me-20 muxlis me-8 pun-
qtis mixedviT, akrZalulia saxelis darqmeva im SemTxvevaSi, rodesac 
bavSvis saxelad miuTiTeben cifrebis, sasveni niSnebis, geometriuli 
figurebis, grafikuli gamosaxulebebis, simboloebis saxelwodebebs, 
ucenzuro da Seuracxmyofeli xasiaTis sityvebs an mravalwevrian _ 
orze meti saxelisgan Semdgar _ saxels. 

meore mxriv, saqarTvelos samoqalaqo kodeqsis me-17 muxliT pirda-
pir gansazRvrulia fizikuri piris saxelis ufleba: „yovel fizikur 
pirs aqvs saxelis ufleba, rac moicavs saxelsa da gvars“ da „saxelis 
Secvla dasaSvebia. amisaTvis saWiroa piris dasabuTebuli gancxadeba, 
romelic dadgenili wesiT unda ganixilos saTanado organom“. amave 
kodeqsis 1194-e muxli mSoblebs aniWebs uflebas, sakuTari nebiT da 
surviliT Tavad gansazRvron Svilis saxeli, magram, rogorc aRiniSna, 
zogierT dasabuTebul SemTxvevaSi saqarTveloSic kompetentur or-
ganoebs, am SemTxvevaSi ssip saxelmwifo servisebis ganviTarebis saa-
gentos, SeuZlia daawesos SezRudvebi da uari ganacxados sasurveli 
saxelis registraciaze. amave dros, yoveli konkretuli SemTxvevidan 
gamomdinare, administraciul organos evaleba, daasabuTos, ratom 
gaxda aucilebeli adamianis pirad cxovrebaSi Careva da aseTi Care-
va ramdenad proporciulia. administraciulma organom sworad unda 
gamoiyenos is testi, romelic gaamarTlebs aseTi SezRudvis dawesebas 

19	 iqve, 38-e punqti.
20	 iqve, 28-e punqti.
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da daarwmunebs sazogadoebas misi gadawyvetilebis kanonierebasa da 
samarTlianobaSi. 

administraciulma organom SeiZleba, adamianis piradi cxovrebis 
SezRudvis Sesaxeb gadawyvetileba kanonis Sesabamisad miiRos, magram 
esec ki ar iyos sakmarisi. magaliTad, 2015 wlis 30 marts Tbilisis 
saqalaqo sasamarTlos administraciul saqmeTa kolegiis mosamarTlem 
saqarTvelos iusticiis saministros winaaRmdeg mniSvnelovani da 
progresuli gadawyvetileba miiRo piradi cxovrebis uflebis dac-
ulobasa da saxelis SecvlasTan dakavSirebiT.21 miTiTebuli saqme 
iusticiis saministros winaaRmdeg gasul wels gasaCivrda, rodesac 
saqarTveloSi erToblivad Seqmnil ojaxs, saqarTvelosa da indoeTis 
moqalaqeebs saxelmwifo servisebis ganviTarebis saagentos Tbilisis 
samoqalaqo reestris samsaxurma uari ganucxada sakuTari bavSvisaT-
vis samwevriani saxelis darqmevasa da registraciaze. ojaxs surda, 
rom maTi bavSvis saxelSi asaxuliyo qarTuli warmomavloba da induri 
tradiciebic. iusticiis saministros samoqalaqo reestris samsaxur-
ma xistad miuTiTa saqarTvelos samoqalaqo aqtebis Sesaxeb kanonis 
68-e muxlze, rom moqmedi kanoniT pirdapir ikrZaleboda bavSvisaTvis 
orze meti saxelisagan Semdgari saxelis darqmeva. Tbilisis saqalaqo 
sasamarTlo miuTiTebda: „mocemul SemTxvevaSi mosarCeleTa uflebis 
SezRudvas safuZvlad daedo „samoqalaqo aqtebis Sesaxeb“ saqarT-
velos kanonis 68-e muxlis pirveli punqti, romelic adgens, rom sax-
elis Secvla dauSvebelia, Tu ganmcxadebeli saxelad irCevs cifrebis, 
sasveni niSnebis, geometriuli figurebis, grafikuli gamosaxulebebis, 
simboloebis saxelwodebebs, ucenzuro an Seuracxmyofel sityvebs an 
mravalwevrian (orze meti saxelisagan Semdgar) saxels. Sesabamisad, 
SezRudva iyo kanonis Sesabamisi, Tumca, rogorc aRiniSna, SezRudvis 
marTlzomierad miCnevisTvis sakmarisi ar aris misi kanonSesabamisoba. 
SezRudva, kanonSesabamisobasTan erTad, unda isaxavdes legitimur 
mizans da unda iyos aucilebeli demokratiul sazogadoebaSi, anu 
unda warmoadgendes Tanabarzomier da aucilebel RonisZiebas legi-
timuri miznis misaRwevad. Tu romelime es komponenti ar aris dak-
mayofilebuli, saxezea adamianis uflebaTa evropuli konvenciis me-8 
muxlis darRveva“.22  

sasamarTlom am saqmeSic saxelis ufleba erT-erT ZiriTad da kon-

21	 №3/3312-14.
22	 saqarTvelosa da indoeTis moqalaqeebi ssip saxelmwifo servisebis ganviTa-

rebis saagentos da amave samsaxuris Tbilisis samoqalaqo reestris winaaRmdeg, 
Tbilisis saqalaqo sasamarTlos mosamarTle nana daraselias 2015 wlis 30 martis 
gadawyvetileba, saqme №3/3312-14, me-6.3. punqti.
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stituciur uflebad miiCnia: „saqarTvelos konstituciis me-16 mux-
lis Tanaxmad, yvelas aqvs sakuTari pirovnebis Tavisufali ganviTa-
rebis ufleba. aRniSnuli ufleba icavs individis saxelsa da gvars _ 
es pirovnebis identurobis ganmsazRvreli elementia“.23 sasamarTlo 
miuTiTebs: „... sasamarTlo ganmartavs, rom saxelis meSveobiT xor-
cieldeba adamianis individualizeba yofiT da samarTlebriv urTier-
TobebSi. saxeliT adamiani erTgvarad daculia socialuri ugulebe-
lyofisagan. amdenad, saxeli pirovnebis ganuyofeli elementia“.24 

sasamarTlom am saqmeSi aseve efeqtianad gamoiyena saqarTvelos 
konstituciiT garantirebuli da evropuli konvenciiT daculi ada-
mianis ZiriTadi uflebebi: „sasamarTlo kvlav moixmobs saqarTvelos 
konstitucias da miuTiTebs me-14 muxlze, romlis Sesabamisad, yvela 
adamiani dabadebiT Tavisufalia da kanonis winaSe Tanasworia. me-19 
muxlis Sesabamisad, yovel adamians aqvs sityvis, azris, sindisis, aRm-
sareblobisa da rwmenis Tavisufleba. me-20 muxlis pirveli punqtis 
Tanaxmad ki, yoveli adamianis piradi cxovreba xelSeuxebelia. aRniS-
nuli uflebebis SezRudva daiSveba sasamarTlos gadawyvetilebiT an 
mis gareSec, kanoniT gaTvaliswinebuli gadaudebeli aucileblobisas. 
saqarTvelos uzenaesi kanonis miTiTebuli muxliT uzrunvelyofili 
piradi cxovrebis ufleba moicavs saxelis arCevis uflebas, radgan es 
aris individis piradi identificirebis saSualeba.“25 

ZiriTadi uflebebis dacvis dros mniSvnelovania normatiuli 
aqtebis ierarqia. rogorc wesi, ierarqiulad maRal safexurze mdgom 
normatiul aqtebSi mocemuli ZiriTadi uflebebis gansazRvreba zoga-
dia, magram mniSvnelovania swored am gansazRvrebebis ara viwro, ar-
amed farTo da marTebuli gamoyeneba. Tbilisis saqalaqo sasamarTlo: 
„... Tanazomierebis principi, romelic daculi unda iyos ZiriTadi 
uflebis SezRudvisas, krZalavs mmarTvelobiTi RonisZiebis adresa-
tis Seusabamo SezRudvas. es principi, Tavis mxriv, gamomdinareobs 
samarTlebrivi saxelmwifos konstituciuri principidan, romlis 
Tanaxmadac, administraciulsamarTlebrivi urTierTobis monawile 
romelime mxaris konstituciuri uflebebis SezRudva imdenad aris 
dasaSvebi, ramdenadac is sajaro interesebis dacvisaTvis garduvali 
saSualebaa. Tanazomierebis principis Semowmebisas mowmdeba gamoy-
enebul saSualebasa da misaRwev mizans Soris arsebuli damokideb-
uleba. kerZod, Tanazomierebis principis Tanaxmad, ZiriTad uflebaSi 

23	 iqve, me-6.2. punqti.
24	 iqve.
25	 iqve, me-6.3. punqti.
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Careva, pirvel rigSi, unda emsaxurebodes legitimur mizans; Semdeg 
etapze unda dadgindes, rom normatiuli aqtiT SerCeuli saSualeba 
legitimuri miznis misaRwevad gamosadegia; mesame etapia dasaxuli 
miznis misaRwevad ZiriTad uflebaSi Carevis aucilebloba. aucile-
belia is saSualeba, romelic sxvadasxva alternatiuli saSualebidan 
yvelaze naklebi zianis momtania rogorc uflebis subieqtisTvis, ise 
sazogadoebisTvis; Tanazomierebis principis meoTxe elementia pro-
porciuloba. igi gansazRvravs damokidebulebas mizansa da saSuale-
bas Soris, kerZod, imyofeba Tu ara saSualebiT (normatiuli aqtiT) 
gamowveuli uflebis SezRudva SezRudvis mizanTan proporciul, 
Tanazomier damokidebulebaSi.“26

3. daskvna

erovnul doneze adamianis uflebaTa evropuli sasamarTlos 
gadawyvetilebebis gavlena mniSvnelovania samarTalwarmoebis da sa-
samarTlos mier gadawyvetilebis miRebisa da dasabuTebis dros, 
rac individualur doneze uzrunvelyofs, erTi mxriv, konkretuli 
uflebadarRveuli piris interesis dakmayofilebas da, meore mxriv, 
saxelmwifos demokratiuli imijis ganmtkicebas. 

amave dros, saxelmwifos amosavali principi unda iyos, rom ev-
ropuli sasamarTlos gadawyvetilebebis praqtikuli zegavlena xor-
cieldebodes safuZvelSive, kerZod, sakanonmdeblo da, Semdeg, ufro 
metad xelisuflebis aRmasrulebeli Stos mier sajaro mmarTvelobi-
Ti funqciebis Sesrulebisas. mniSvnelovania, ara marto abstraqtulad 
sakanonmdeblo xelisuflebis mier aqtebis miRebisas miTiTeba, rom esa 
Tu is sakanonmdeblo iniciativa Seesabameba e.w. evropul standartebs, 
aramed Semdgom im perspeqtivis gaTvaliswineba, rom miRebuli normebi 
iqneba moqnili da pragmatuli, kerZod, konkretuli sargeblis mom-
tani aRsrulebis TvalsazrisiT. amgvarad, saukeTeso saerTaSoriso 
da evropuli standartebis maRali xarisxiT dacvis uzrunvelsayofad 
mniSvnelovania ara marto erovnuli sasamarTloebis mier am stand-
artebis xSirad gamoyeneba, aramed aRmasrulebeli xelisuflebis mier 
gadawyvetilebebis miRebis drosac gabedulad im saerTaSoriso stan-
dartebiT xelmZRvaneloba, romliskenac saqarTvelo, rogorc evro-
puli faseulobebis matarebeli qveyana, miiltvis.  

26	 iqve.
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wifo universitetis iuridiuli fakultetis doqtoranti. 
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universitetis saerTaSoriso samarTlis institutis doqtoranti; 
groningenis universitetis saerTaSoriso da sajaro samarTlis insti-
tutis miwveuli mkvlevari.  

odri Slegeli _ mkvlevari, sajaro samarTlis kaTedra, zaarlan-
dis universiteti, germania. 

 
Tornike cagareiSvili _ saerTaSoriso samarTlis magistri (Tsu); 
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beqa ZamaSvili _ ivane javaxiSvilis saxelobis Tbilisis saxelm-
wifo universitetis doqtoranti; Queen Mary University of London-is 
magistri; saqarTvelos iusticiis saministros saerTaSoriso sajaro 
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universitetis leqtori.
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Soriso samarTali, Tsu); saerTaSoriso samarTlis mkvlevari (kelnis 
universiteti).
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