






Tbilisi
2021

სამართლიანი სასამართლოს 
უფლება

 mosamarTleTa damoukideblobisa da
 miukerZoeblobis instituciuri garantiebi

  giorgi beraia   daviT zedelaSvili    Ciora TaqTaqiSvili   maia kopaleiSvili



kvleva momzadebulia Tbilisis Tavisufali universitetis  
samarTlis skolis mier.

kvlevis avtorebi: 

giorgi beraia  
Tbilisis Tavisufali universitetis mowveuli leqtori, 
samarTlis magistri

daviT zedelaSvili 
kvleviTi institutis Gnomon Wise-is mkvlevari,  
samarTlis magistri
 
Ciora TaqTaqiSvili   
ilias saxelmwifo universitetis samarTlis skolis mowveuli 
leqtori, Sps Policy Daily-is ufrosi mkvlevari, samarTlis magistri

maia kopaleiSvili 
iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 
iuridiuli fakultetis profesori, saqarTvelos 
sakonstitucio sasamarTlos yofili mosamarTle,  
samarTlis doqtori

kvlevis momzadeba SesaZlebeli gaxda amerikeli xalxis guluxvi 
daxmarebis wyalobiT, romelic aSS-is saerTaSoriso ganviTarebis 
saagentos (USAID) meSveobiT iqna gaweuli. kvlevis Sinaarsze 
pasuxismgebelni arian avtorebi. is SeiZleba ar asaxavdes aRmosavleT-
dasavleTis marTvis institutis, USAID-is an aSS-is mTav robis 
Sexedulebebs.

ISBN 978-9941-8-2549-1
© Tavisufali da agraruli universitetebis gamomcemloba, 2021



sarHevi
Sesavali .................................................................................................. 11

I. saqarTvelos sakonstitucio sasamarTlos 
samarTalwarmoebis praqtika  
sasamarTlos instituciuri da personaluri  
garantiebis dacvasTan mimarTebiT ........................................... 15

Sesavali ............................................................................................. 15

1. saqarTvelos sakonstitucio sasamarTlos mier 
sakuTari instituciuri damoukideblobisa da 
personaluri garantiebis dacva ............................................... 17

1.1 sakonstitucio sasamarTlos efeqturi funqcionirebis 
dacva _ sakonstitucio sasamarTlos Tavmjdomarisa da 
Tavmjdomaris moadgilis arCevis wesis konstituciuroba ........ 20

1.1.1 gansxvavebuli azri sakonstitucio sasamarTlos  
Tavmjdomarisa da Tavmjdomaris moadgilis arCevis  
wesis konstituciurad cnobis nawilSi ................................... 24

1.2 sakonstitucio sasamarTlos mosamarTlis  
uflebamosilebis vadis sakiTxi .................................................... 25

1.3 saqmis ganmxilveli kolegiis wevris mier  
sakonstitucio sasamarTlos plenumisTvis saqmis  
gadacemis wesi da samarTliani sasamarTlos ufleba ................. 27

1.3.1 gansxvavebuli azri saqmis ganmxilveli kolegiis  
wevris mier sakonstitucio sasamarTlos plenumisTvis  
saqmis gadacemis wesis konstituciurad cnobis nawilSi ...... 28

2. sakonstitucio sasamarTlos mier sakuTari 
uflebamosilebis dacva ............................................................... 30

2.1 sadavo aqtis moqmedebis SeCerebis konkretuli vadiT 
SezRudvis arakonstituciuroba ................................................... 30

2.2 ganmwesrigebeli sxdomis etapze sadavo aqtis moqmedebis 
SeCerebis Sesaxeb sadavo regulirebis konstituciuroba ......... 33

2.3 sadavo aqtis moqmedebis SeCerebis Sesaxeb  
uflebamosilebis plenumisadmi gadacemis maregulirebeli  
wesis konstituciuroba .................................................................. 35



3. saqarTvelos sakonstitucio sasamarTlos  
mier saerTo sasamarTlos instituciuri dacva ................. 37

3.1 saqalaqo da saapelacio sasamarTlos mosamarTleebis 
Tanamdebobaze daniSvnisa da gaTavisuflebis Sesaxeb  
iusticiis umaRlesi sabWos gadawyvetilebis dasabuTeba .......... 37

3.1.1 gansxvavebuli azri saqarTvelos sakonstitucio 
sasamarTlos 2017 wlis 7 aprilis №3/2/717 gadawyvetilebaze 
„saqarTvelos moqalaqeebi mTvarisa kevliSvili, nazi 
doTiaSvili da marina gloveli saqarTvelos parlamentis 
winaaRmdeg“. ................................................................................. 41

3.2 uzenaesi sasamarTlos mosamarTlis Tanamdebobaze 
asarCevad iusticiis umaRlesi sabWos kenWisyris procedura - 
saqarTvelos sakonstitucio sasamarTlos 2020 wlis  
30 ivlisis №3/1/1459,1491 gadawyvetileba „saqarTvelos  
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“ ......... 43

3.2.1 saqarTvelos iusticiis sabWos mier gadawyvetilebis 
dasabuTebulobisa da farulad miRebis sakiTxi .................... 44

3.2.2 gansxvavebuli azri saqarTvelos sakonstitucio 
sasamarTlos 2020 wlis 30 ivlisis №3/1/1459,1491 
gadawyvetilebaze „saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg“ .................................... 46

3.2.2.1 adgilobrivi da saerTaSoriso Sefasebebis  
analizi gansxvavebul azrSi ................................................. 49

3.2.2.2 sakanonmdeblo cvlileba .......................................... 56

3.3 saerTo sasamarTlos mosamarTlis Tanamdebobaze  
ganweseba 3 wlis vadiT .................................................................... 56

4. Sekrebis da manifestaciis Catarebis akrZalva 
mosamarTlis sacxovrebel adgilas ........................................ 58

daskvna .............................................................................................. 62

II. samarTliani sasamarTlos ufleba evropis adamianis 
uflebaTa sasamarTlos praqtikaSi ........................................... 63

Sesavali ............................................................................................ 63

1. me-6 muxlis pirveli punqtis moqmedebis sfero .............. 70

Sesavali ............................................................................................ 70



1.1 samoqalaqo samarTlebrivi sfero ........................................... 72

daskvna .............................................................................................. 77

1.2 sisxlissamarTlebrivi sfero .................................................. 77

daskvna .............................................................................................. 85

2. samarTalwarmoebis samarTlianobis garantiebi ........... 86

Sesavali ............................................................................................ 86

2.1 samarTalwarmoebis samarTlianobis cneba da  
misi gamoyenebis Taviseburebani .................................................... 87

2.2 sasamarTlo ganxilvaSi efeqturi monawileobis ufleba ..... 90

2.3 mxareTa Tanasworoba da SejibrebiToba ................................. 93

2.4 mtkicebulebaTa administrireba ............................................. 98

2.5 samarTlis ganWvretadoba, sasamarTlo praqtikis 
Tanmimdevruloba ........................................................................... 100

2.6 sasamarTlo gadawyvetilebis dasabuTeba ............................. 103

2.7 sisxlis samarTlis saqmis ganxilvisTvis specifikuri 
damatebiTi garantiebi .................................................................. 105

3. kanonis safuZvelze Seqmnili sasamarTlos cneba 
adamianis uflebaTa evropuli konvenciis me-6 
muxlis konteqstSi da misi mniSvneloba samarTliani 
sasamarTlos uflebis realizebis WrilSi ......................... 109

3.1 kanonis safuZvelze Seqmnili sasamarTlos arsi  
adamianis uflebaTa evropuli sasamarTlos praqtikaSi .......... 109

3.2 saqmis ganmxilveli sasamarTlos Semadgenlobis  
kanoniereba, rogorc kanoniT Seqmnili sasamarTlos  
erT-erTi umniSvnelovanesi aspeqti ............................................ 110

3.3 sasamarTlo procesis da saqmianobis kanoniT  
daregulirebis moTxovna, rogorc kanoniT Seqmnili 
sasamarTlos cnebis aucilebeli Semadgeneli elementi. ......... 114

daskvna ............................................................................................ 117

4. sasamarTlos damoukideblobis cneba da  
mniSvneloba adamianis uflebaTa evropuli  
konvenciis me-6 muxlis konteqstSi ........................................ 118

Sesavali .......................................................................................... 118

4.1 mosamarTleTa daniSvnis wesis mimarTeba  



damoukidebeli sasamarTlos cnebasTan...................................... 119

4.2 sasamarTlos damoukideblobis cneba  
xelisuflebis sxva Stoebisgan .................................................... 125

4.3 sasamarTlos damoukideblobis cneba sasamarTlo sistemis 
menejmentis ganmaxorcielebeli organoebis mimarTebiT da 
sasamarTlos Sida damoukideblobis cneba. ............................... 128

4.4 mosamarTlis damoukideblobis subieqturi ufleba 
konvenciis me-6 muxlis farglebSi .............................................. 132

daskvna ............................................................................................ 133

5. miukerZoebeli sasamarTlos cneba .................................... 134

Sesavali .......................................................................................... 134

5.1 subieqturi testi .................................................................... 136

5.2 obieqturi testi ..................................................................... 139

5.3. funqciuri mikerZoebis SemTxvevebi ..................................... 146

5.4 mosamarTleTa piradi mikerZoebis SemTxvevebi .................... 153

daskvna ............................................................................................ 157

III. aSS-is uzenaesi sasamarTlos iurisprudencia 
„jerovani proceduris klauzulaze“ da sasamarTlos 
damoukidebloba da miukerZoebloba ...................................... 159

1. jerovani procesis garantiis proceduruli  
aspeqti da misi mimarTeba samarTliani  
sasamarTlos procedurul garantiebTan me-6  
Sesworebis farglebSi da sasamarTlos  
damoukideblobis struqturul konstituciur 
garantiebTan (me-3 muxli) .......................................................... 159

2. rodis iTxovs aSS-is konstitucia „jerovan 
proceduras“? .................................................................................. 164

2.1 Tavisuflebis interesi ........................................................... 168

2.2 sakuTrebis interesi ............................................................... 168

2.3 sicocxlis interesi ................................................................ 170



3. dabalansebis testi „jerovani proceduris“ 
gansasazRvrad ............................................................................... 171

4. „damoukidebeli da neitraluri gadawyvetilebis 
mimRebi“, rogorc „jerovani procesis“  
konstituciuri moTxovna .......................................................... 176

5. „jerovani procesis“ moTxovnebi gadawyvetilebis 
mimRebis miukerZoeblobasTan dakavSirebiT .................... 181

daskvna ............................................................................................ 182





11

Sesavali

winamdebare naSromi miznad isaxavs erTi mxriv, Seiswavlos da 
gaaanalizos saqarTvelos sakonstitucio sasamarTlos iurispru-
dencia sasamarTlos damoukideblobisa da miukerZoeblobis Sesaxeb 
samarTliani sasamarTlos konstituciuri uflebis safuZvelze da 
farglebSi, xolo meore mxriv, SedarebiTi perspeqtividan dainaxos am 
konstituciuri mniSvnelobis Rirebulebebis dacvis SesaZleblobebi 
adamianis uflebebze dayrdnobiT. 

saqarTvelos sakonstitucio sasamarTlos bolo dekadis iuris-
prudenciaSi mniSvnelovani adgili daikava samarTliani sasamarTlos 
uflebis resursis gamoyenebam sasamarTlos damoukideblobisa da 
miukerZoeblobis konstituciuri Rirebulebebis dasacavad. winam-
debare naSromis pirveli Tavi eZRvneba swored am gadawyvetilebebis 
dawvrilebiT analizs, romelic moicavs erTi mxriv Tavad sakonsti-
tucio sasamarTlos instituciur dacvas, ise saerTo sasamarTloebis 
instituciur dacvas. 

aRsaniSnavia, rom sasamarTlo xelisuflebis instituciuri dacvis 
garantiebi upirvelesad konstituciis struqturuli arqiteqturis 
nawilia. rodesac Sekavebisa da gawonasworebis struqturuli kons-
tituciuri dacvis saSualebebi saTanadod muSaoben, maSin adamianis 
uflebebis Sesatyvis garantiebs umTavresad mxolod Semavsebeli da 
gamaZlierebeli funqcia akisriaT. saqarTvelos sakonstitucio sasa-
marTlos iurisprudenciis analizi am mxriv niSandoblivia. sakuTari 
uflebamosilebisa da iurisdiqciis dacvas sakonstitucio sasamarTlo 
samarTliani sasamarTlos individualuri konstituciuri uflebis 
gamoyenebiT iwyebs. 

amas Tavisi struqturuli da konteqstualuri axsna aqvs. konsti-
tuciis instituciuri garantiebis aRsrulebaze mxolod specialur 
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subieqtebs aqvT saqarTvelos sakonstitucio sasamarTloSi davis 
warmoebis ufleba. parlamentis wevrTa jgufma, erT-erTma aseT su-
bieqtTaganma, 2016 wels pirvelad gamoiyena struqturuli dacvis 
garantiebis sakonstitucio samarTalwarmoebaSi aRsrulebis meqanizmi 
sakonstitucio sasamarTlos instituciuri dacvisTvis, Tumca ro-
gorc am naSromis analizic gviCvenebs, sakonstitucio sasamarTlos 
iurisprudenciuli CarCos detalebi kvlav samarTliani sasamarTlos 
uflebrivi analizis gavlenas ganicdis. 

Sesabamisad, struqturul konstituciur garantiebsa da adamianis 
uflebebs Soris kavSiri da urTierTmimarTeba saTanado sicxadiTa 
da sisruliT ver hpovebs doqtrinul asaxvas sasamarTlos iuris-
prudenciaSi. 

es orive elementi rom urTierTSemavsebelia da orive komponen-
tis saTanado aRsrulebis gareSe sasamarTlos damoukideblobisa 
da miukerZoeblobis konstituciuri Rirebulebebi saTanadod ver 
aRsruldeba, gviCvenebs SedarebiTi magaliTebi naSromSi ganxiluli 
iurisdiqciebidan. 

aSS-is konstitucia erT-erTi pirveli da yvelaze warmatebuli 
Tanamedrove konstituciaa, romelic adamianis Tavisuflebis kons-
tituciur dacvas struqturuli saSualebebiT mniSvnelovan yura-
dRebas uTmobs, Tumca aseve Zlieria individualuri konstituciuri 
uflebebis arsebiTi dacvis xaziTac da am ori komponentis saerTo 
miznis farglebSi integraciisken iswrafvis. 

adamianis uflebaTa evropuli konvencia saerTaSoriso xelSe-
krulebaa, mas subsidaruli roli gaaCnia mravalferovan erovnul 
iurisdiqciebTan mimarTebiT, konvenciiT gaTvaliswinebuli uflebebis 
dacvis saqmeSi. evropul sasamarTlos, rogorc konvenciis aRsrulebis 
mTavar sazedamxedvelo organos konvenciis uflebebis ganmartebisas, 
nagulisxmevad uwevs miiRos xelSemkvreli mxareebis instituciuri 
mowyobebis mravalferovneba. evropuli sasamarTlos gamowveva, ro-
gorc am naSromSic aris demonstrirebuli, samarTliani sasamarTlos 
uflebis mTavari Rirebulebebis Tanmimdevruli operacionalizaciis 
miRwevaa gansxvavebuli instituciuri mowyobis konteqstebSi, im daS-
vebiT, rom konvencia pirdapir ar moicavs struqturul garantiebsa 
da saxelmZRvanelo wesebs. 

aSS-is uzenaesi sasamarTlos iurisprudenciis analizi gviCvenebs 
struqturuli konstituciuri garantiebis mniSvnelobas sasamarTlos 



13

damoukideblobisa da miukerZoeblobis konstituciuri Rirebulebebis 
efeqturi aRsrulebisTvis. federalur sasamarTloebs aSS-Si, romleb-
sac konstituciis me-3 muxlis garantiebi icavs, naklebad sWirdeba 
arsebiTi konstituciuri dacvis saSualebebis gamoyeneba uflebaTa 
bilis Sesabamisi Sesworebebis saxiT. Tumca rodesac struqturuli 
konstituciuri balansi irRveva (magaliTad e.w. terorizmis winaaRmdeg 
omiT gamowveuli sagamonakliso mdgomareobis pirobebSi) „jerovani 
proceduris“ arsebiTi konstituciuri garantia aucilebeli xdeba 
TviT federaluri sasamarTloebis konteqstSic ki. 

rogorc winamdebare naSromi warmoaCens, „jerovani proceduris“ 
garantiis standartebi arsebiTi iyo administraciuli da keTil-
dReobis saxelmwifos konstituciur farglebSi mosaqcevad. imdenad, 
ramdenadac maT aSS-is konstituciur struqturaSi sakuTari adgili 
ar aqvT da ZiriTadad kanonmdeblobis safuZvelze ganviTardnen, „je-
rovani proceduris“ konstituciurma Rirebulebebma arsebiTi roli 
Seasrules imaSi rom administraciuli da keTildReobis saxelmwi-
fos konteqstSi adamianis arsebiTi uflebrivi interesebi saTanado 
proceduruli standartis gareSe ar daqvemdebareboda SezRudvas. 

adamianis uflebaTa evropuli sasamarTlos iurisprudenciis 
analizi kidev ufro farTod warmoaCens samarTliani sasamarTlos 
uflebis farglebSi integrirebuli damoukideblobisa da miuker-
Zoeblobis Rirebulebebis operacionalizaciis SesaZleblobebs 
mravalferovani instituciuri mowyobis konteqstebSi. is faqti, rom 
konvenciis farglebSi es Rirebulebebi ar aris SezRuduli mkacrad 
reglamentirebuli instituciuri mowyobiT, rogorc es erovnul 
konstituciebSia, evropul sasamarTlos aZlevs ufro meti insti-
tuciuri inovaciis akomodaciis SesaZleblobas. 

es sasamarTlos SesaZleblobas aZlevs rom am Rirebulebebs axa-
li gamoyeneba mounaxos gansxvavebul instituciur konteqstebSi. 
magaliTisTvis, evropis qveynebSi mosamarTleTa TviTmmarTvelobis 
modelebis gavrcelebam da sasamarTlo xelisuflebis insulaciam 
politikuri Stoebisgan gaaCina damoukideblobisa da miukerZoeblobis 
Sidainstituciuri safrTxeebi. konkretuli saqmeebis konteqstebSi 
evropul sasamarTlos mouwia rogorc Sida damoukideblobis cnebis, 
ise Sesabamisi standartebis artikulaciac. 

Tumca, meore mxriv, evropuli sasamarTlos iurisprudenciis ana-
lizi aseve aCvenebs rom struqturuli organizaciis garkveuli CarCo 
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principebi, romlebic arsebiTad ukavSirdebian da gamomdinareoben 
samarTliani sasamarTlos uflebis Rirebulebebidan, aucilebelia 
nagulisxmevi iyos am Rirebulebebis konkretul konteqstebSi in-
terpretaciisa da gamoyenebis dros. am Rirebulebebs SesaZloa aqvT 
Tavsebadoba instituciuri inovaciis farTo horizontSi, Tumca arse-
bobs instituciuri mowyobis nairsaxeobebi, romlebic kategoriulad 
aris SeuTavsebeli rogorc damoukideblobis ise miukerZoeblobis 
RirebulebebTan. 

evropul sasamarTlos es instituciuri winapirobebi srulfasovnad 
ar aqvs Camoyalibebuli da amas Tavisi obieqturi mizezebi aqvs, Tum-
ca mniSvnelovania imis dasanaxad rom instituciuri struqturisa 
da uflebebis Rirebulebebis miznobriv erTianobaSi aRqmis gareSe, 
SeuZlebelia maTi aRsrulebis efeqturobis miRweva. 

avtorebi imeds gamoTqvamen, rom winamdebare naSromis es perspeq-
tivebi waadgeba saqarTvelos sakonstitucio sasamarTlos arsebuli 
iurisprudenciis kritikul gaazrebas da xels Seuwyobs informirebul 
debatebs misi Semdgomi ganviTarebisTvis. 
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I. saqarTvelos sakonstitucio sasamarTlos 
samarTalwarmoebis praqtika sasamarTlos 
instituciuri da personaluri garantiebis 

dacvasTan mimarTebiT 

Sesavali 

sakonstitucio sasamarTlos efeqturobis gansasazRvrad erT-erTi 
mniSvnelovani faqtoria imis garkveva, Tu ra uflebamosileba aqvs 
miniWebuli mas sasamarTlo kontrolis gansaxorcieleblad, ramdenad 
SeuZlia kanonmdebels miiRos sakonstitucio sasamarTlos ufleba-
mosilebis Semasustebeli regulirebebi, ramdenad mtkicea sakons-
titucio sasamarTlo sakanonmdeblo xelisuflebis mier miRebuli 
im normebis gasauqmeblad, romlebic sakonstitucio sasamarTlos 
an/da saerTo sasamarTlos uflebamosilebis Semcirebas/Sesustebas 
isaxavs miznad. 

saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis 
praqtika moicavs iseT saqmeebs, rodesac sasamarTlom imsjela 
rogorc sakonstitucio sasamarTlos, aseve saerTo sasamarTlos 
instituciur da personalur garantiebze. sasamarTlom sadavo 
normebis konstituciuroba samarTliani sasamarTlos uflebasTan 
mimarTebiT ganixila. amasTan, gasaTvaliswinebelia, rom mosamarT-
lesTan, saerTo sasamarTlosTan dakavSirebuli rigi aspeqti, da-
vis arsis gaTvaliswinebiT, sasamarTlom ganixila konstituciiT 
gaTvaliswinebul saxelmwifo Tanamdebobis dakavebis uflebasTan 
mimarTebiT (mag., sasamarTlos Tavmjdomaris arCeva, mosamarTlis 
daniSvna/gaTavisufleba), mosamarTlis sacxovrebel adgilTan Sekre-
bis da manifestaciis Catareba ganixila saqarTvelos konstituciis 
2018 wlis 16 dekembramde moqmedi redaqciis 24-e muxlTan (gamoxa-
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samarTliani sasamarTlos ufleba

tvis Tavisufleba) mimarTebiT. amasTan, sasamarTlom sasamarTlos 
instituciuri damoukideblobis garantiebTan dakavSirebiT sadavo 
normebis konstituciuroba ganixila aseve saqarTvelos konstituciis 
2018 wlis 16 dekembramde moqmedi redaqciis mexuTe TavSi ganmt-
kicebul sasamarTlo xelisuflebis debulebebTan — saqarTvelos 
konstituciis 82-e muxlis me-3 punqtTan (sasamarTlo xelisufleba 
damoukidebelia da mas axorcieleben mxolod sasamarTloebi), 88-e 
muxlis me-2 punqtis me-3 da me-4 winadadebebTan (sakonstitucio 
sasamarTlos uflebamosilebis vadaa 10 weli. sakonstitucio sasa-
marTlo Tavisi Semadgenlobidan 5 wlis vadiT irCevs sakonstitucio 
sasamarTlos Tavmjdomares) mimarTebiT. 

samarTliani sasamarTlos ufleba gansakuTrebul mniSvnelobas 
iZens, rodesac am uflebis meSveobiT xdeba sasamarTlo xelisufle-
bis ganmaxorcielebeli organoebis instituciuri da personaluri 
garantiebis dacva. mniSvnelovania, sakanonmdeblo xelisuflebis mier 
miRebulma normebma ar gamoiwvios sasamarTlos saqmianobis Seferxeba, 
rac uaryofiT zegavlenas moaxdens marTlmsajulebis ganxorciele-
bis procesze da daarRvevs xelisuflebaTa urTierTSekavebisa da 
gawonasworebis konstituciur struqturas. sasamarTlos saqmianobis 
mowesrigebis procesSi sakanonmdeblo organo sargeblobs SezRu-
duli diskreciiT. sasamarTlos rolis, funqciis da daniSnulebis 
gaTvaliswinebiT, sakanonmdeblo organo gansakuTrebuli sifrTxiliT 
unda moekidos sasamarTlos saqmianobasTan dakavSirebuli reguli-
rebebis SemuSavebas. 

gasaTvaliswinebelia, rom sakonstitucio sasamarTlom sasamarT-
los saqmianobis momwesrigebeli sadavo normebis konstituciurobis 
Semowmebisas mxedvelobaSi miiRo rogorc Tavad sakonstitucio 
sasamarTlos konstituciiT gansazRvruli statusi, roli, funq-
cia da daniSnuleba moqmed konstituciursamarTlebriv sivrceSi, 
aseve miuTiTa, rom mniSvnelovania gaanalizdes, Tu rogoria Tavad 
konstituciuri gadawyveta sadavo sakiTxebTan mimarTebiT, gansaku-
TrebiT ZiriTadi konstituciuri principebisa da Rirebulebebis 
konteqstSi. 
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1. saqarTvelos sakonstitucio sasamarTlos mier 
sakuTari instituciuri damoukideblobisa da 

personaluri garantiebis dacva

saqarTvelos sakonstitucio sasamarTlom instituciur damou-
kideblobasTan dakavSirebiT sakanonmdeblo regulirebebis kons-
tituciurobis sakiTxi 2016 wels ganixila saqmeSi: „saqarTvelos 
parlamentis wevrTa jgufi(daviT baqraZe, sergo ratiani, roland 
axalaia, levan beJaSvili da sxvebi, sul 38 deputati), saqarTvelos 
moqalaqeebi — erasti jakobia da karine Saxparoniani, saqarTvelos 
moqalaqeebi — nino kotiSaZe, ani doliZe, elene samadbegiSvili da 
sxvebi, agreTve, saqarTvelos parlamentis wevrTa jgufi (levan be-
JaSvili, giorgi RviniaSvili, irma nadiraSvili, petre ciskariSvili 
da sxvebi, sul 38 deputati) saqarTvelos parlamentis winaaRmdeg“ 
(2016 wlis 29 dekembris №3/5/768,769,790,792 gadawyvetileba). 

am saqmeSi mosarCele iTxovda sakonstitucio sasamarTlos Sesaxeb 
moqmedi kanonmdeblobis sadavo normebis konstituciurobas. sadavo 
normebiT dadgenili regulirebebi ukavSirdeboda sakonstitucio 
sasamarTlos uflebamosilebisa da funqcionirebis iseT fundamentur 
sakiTxebs, rogoricaa: sadavo aqtis moqmedebis SeCerebis uflebamo-
silebis sakiTxi, sasamarTlos Tavmjdomarisa da misi moadgileebis 
arCeva; sasamarTlos wevrTa uflebamosilebis vada; sasamarTlos 
plenumisa da kolegiis kompetencia, sasamarTlos plenumisTvis saq-
mis ganmxilveli kolegiis wevris mier saqmis gadacema; sasamarTlos 
gadawyvetilebis gamocxadebisa da gamoqveynebis sakiTxi da aseve sasa-
marTlos plenumis mier gadawyvetilebis miRebis wesi. sadavo normebis 
konstituciuroba moTxovnili iyo saqarTvelos konstituciis 2018 
wlis 16 dekembramde moqmedi redaqciis 42-e muxlis pirvel punqtTan 
(samarTliani sasamarTlos ufleba) mimarTebiT. amasTan, rigi sadavo 
normebis konstituciurobas mosarCele iTxovda saqarTvelos kons-
tituciis 2018 wlis 16 dekembramde moqmedi redaqciis 29-e muxlTan 
(saxelmwifo Tanamdebobis dakavebis ufleba) mimarTebiT.

am saqmeze miRebul saqarTvelos sakonstitucio sasamarTlos 2016 
wlis 29 dekembris №3/5/768,769,790,792 gadawyvetilebaSi sakonsti-
tucio sasamarTlom imsjela sakonstitucio sasamarTlos insti-
tuciur da mosamarTlis statusis dacvis Sesaxeb. sasamarTlos es 
msjeloba aris erTgvari Sefasebis standarti sasamarTlos Sesaxeb 
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moqmedi normebis konstituciurobis Sesamowmeblad. miTiTebuli 
davis farglebSi, sadavo normebi Sefasda konstituciis konkretul 
debulebebTan sistemurad, ZiriTadi konstituciuri principebisa 
da Rirebulebebis konteqstSi.

gadawyvetilebaSi aRniSnulia, rom nebismieri regulireba, ro-
melic xelisuflebis romelime Stos kompetencias da saqmianobas 
exeba, unda Semowmdes ara mxolod xelisuflebis ama Tu im organos 
kompetenciis damdgen konstituciur debulebasTan, aramed mxedvelo-
baSi unda iqnes miRebuli xelisuflebis danawilebis fundamenturi 
principi da urTierTSekavebisa da gawonasworebis konstituciuri 
meqanizmi. xelisuflebis StoTa dabalansebis, urTierTSekavebisa 
da gawonasworebis meqanizmis qmediTobis uzrunvelyofis procesSi 
sakonstitucio sasamarTlos gansakuTrebuli roli eniWeba. sasamarT-
lo uzrunvelyofs ara mxolod xelisuflebis StoTa dabalansebis, 
urTierTSekavebis da gawonasworebis meqanizmis qmediTobas, aramed 
aseve icavs konstituciiT garantirebul adamianis uflebebsa da 
Tavisuflebebs xelisuflebis gaumarTlebeli Carevisagan. amavdrou-
lad, sakonstitucio sasamarTlo Tavad ganekuTvneba xelisuflebis 
erT-erT Stos — sasamarTlo xelisuflebas. 

sasamarTlos ganmartebiT, erTi mxriv, sakonstitucio sasamarT-
los saqmianoba, xelisuflebis sxva Stoebis msgavsad, kanonmdeblis 
mxridan garkveul regulirebas unda daeqvemdebaros, maT Soris, 
sakonstitucio samarTalwarmoebis momwesrigebeli normebis dadge-
nis kuTxiTac, Tumca amasTan, samarTlebrivi saxelmwifos principi 
saxelmwifo xelisuflebis, maT Soris, sakanonmdeblo xelisuflebis, 
moqmedebas mkacr konstituciursamarTlebriv CarCoebSi aqcevs. saka-
nonmdeblo xelisuflebis konstituciursamarTlebrivi SezRudva 
gulisxmobs, rom nebismieri sakanonmdeblo aqti unda Seesabamebodes 
konstituciis moTxovnebs rogorc formaluri, ise materialuri 
konstituciurobis TvalsazrisiT.

moqmed konstituciursamarTlebriv sivrceSi sakonstitucio 
sasamarTlos rolis, funqciis da daniSnulebis gaTvaliswinebiT, 
sakanonmdeblo organo gansakuTrebuli sifrTxiliT unda moekidos 
sasamarTlos saqmianobasTan dakavSirebuli regulirebebis Semu-
Savebas. mniSvnelovania, sakanonmdeblo xelisuflebis qmedebebma ar 
gamoiwvios misi makontrolebeli organos, sakonstitucio sasamarT-
los saqmianobis Seferxeba da paralizeba, rac araefeqturs gaxdis 
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mTlianad konstituciuri kontrolis ganxorcielebis process da 
daarRvevs Sekavebisa da gawonasworebis konstituciur struqturas.

sasamarTlom kanonmdeblis diskreciuli uflebamosilebis far-
glebzec miuTiTa da aRniSna, rom sakonstitucio sasamarTlos saq-
mianobis mowesrigebis procesSi sakanonmdeblo organo sargeblobs 
SezRuduli diskreciiT. kanonmdeblis diskreciis zRvari gadis iq, 
sadac safrTxe eqmneba sakonstitucio sasamarTlos gamarTul funq-
cionirebas, mis mier konstituciuri kontrolis jerovnad, swrafad, 
efeqturad da konstituciis moTxovnebis Sesabamisad warmarTvas. 
kanonmdebeli sakonstitucio sasamarTlos saqmianobis mowesrigebis 
procesSi SezRudulia Tavad konstituciis moTxovnebiT, maT Soris, 
im fuZemdebluri konstituciuri principebiT, romlebic uzrunvel-
yofs xelisuflebis danawilebas da xelisuflebis StoTa dabalan-
sebis, urTierTSekavebisa da gawonasworebis meqanizmis qmediTobas. 

sasamarTlom sakuTar uflebamosilebaTa xelSeSla aseve ganixila 
adamianis uflebebis dacvasTan kavSirSi da ganmarta, rom xelisu-
flebis danawilebis ZiriTadi principis garda, saxelmwifo organoebi 
aseve SezRuduli arian adamianis sayovelTaod aRiarebuli uflebe-
biTa da TavisuflebebiT, rogorc waruvali da uzenaesi adamianuri 
RirebulebebiT. sakonstitucio sasamarTlos erT-erT umTavres 
funqcias warmoadgens adamianis uflebebis dacva xelisuflebis 
mxridan araTanazomieri Carevisagan. mniSvnelovania, misi saqmianobis 
maregulirebeli kanonmdebloba imgvarad iyos Camoyalibebuli, rom 
eWvqveS ar dadges sasamarTlos mier adamianis uflebebis jerovnad 
dacvis SesaZlebloba. 

sasamarTlom aRniSna, rom im SemTxvevaSi, Tu kanonmdebeli sakons-
titucio sasamarTlos konstituciis moTxovnebis sawinaaRmdegod 
gaurTulebs sakuTari funqciebis ganxorcielebis SesaZleblobas, 
igi daarRvevs ara mxolod xelisuflebis danawilebis konstituciur 
princips, aramed adamianis ZiriTad uflebas, sakuTari uflebebi 
da Tavisuflebebi daicvas sakonstitucio sasamarTlos meSveobiT, 
rac winaaRmdegobaSi mova samarTlebrivi saxelmwifosa da adamianis 
uflebebis pativiscemis konstituciur principebTanac.

gasaTvaliswinebelia, rom saqarTvelos sakonstitucio sasamarTlo 
misi uflebamosilebis SemzRudveli sadavo normebis konstituciu-
robis sakiTxis garkvevisas, msjelobs maTi Sesabamisobis sakiTxze 
rogorc samarTliani sasasamarTlos uflebasTan mimarTebiT, ase-
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ve, imavdroulad, samarTliani sasamarTlos uflebriv komponent-
Tan — sasamarTlosadmi mimarTvis uflebasTan mimarTebiT. amasTan, 
sakonstitucio sasamarTlo sasamarTlosadmi mimarTvis uflebis 
umniSvnelovanes elementad ganixilavs efeqtianobas. „saqarTvelos 
konstituciis 42-e muxlis pirveli punqtiT garantirebuli sasamarT-
losadmi mimarTvis ufleba, romelic sakonstitucio sasamarTlosadmi 
mimarTvis uflebasac moicavs, unda iyos ara iluzoruli, aramed 
qmnides piris uflebebSi jerovnad aRdgenis realur SesaZleblobas 
da warmoadgendes uflebis dacvis efeqtur saSualebas. mosarCeles 
unda hqondes molodini da realuri SesaZlebloba, daicvas sakuTari 
uflebebi sakonstitucio sasamarTlos konstituciuri uflebamo-
silebebis farglebSi“ (sakonstitucio sasamarTlos 2014 wlis 24 
dekembris N3/2/577 gadawyvetileba saqmeze a(a)ip „adamianis uflebebis 
swavlebisa da monitoringis centri (EMC)“ da saqarTvelos moqalaqe 
vaxuSti menabde saqarTvelos parlamentis winaaRmdeg“, II-29). 

1.1 sakonstitucio sasamarTlos efeqturi 
funqcionirebis dacva — sakonstitucio sasamarTlos 

Tavmjdomarisa da Tavmjdomaris moadgilis arCevis wesis 
konstituciuroba

 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 29 dekembris 
№3/5/768,769,790,792 gadawyvetileba saqmeze: „saqarTvelos parla-
mentis wevrTa jgufi(daviT baqraZe, sergo ratiani, roland axalaia, 
levan beJaSvili da sxvebi, sul 38 deputati), saqarTvelos moqala-
qeebi — erasti jakobia da karine Saxparoniani, saqarTvelos moqala-
qeebi — nino kotiSaZe, ani doliZe, elene samadbegiSvili da sxvebi, 
agreTve, saqarTvelos parlamentis wevrTa jgufi (levan beJaSvili, 
giorgi RviniaSvili, irma nadiraSvili, petre ciskariSvili da sxve-
bi, sul 38 deputati) saqarTvelos parlamentis winaaRmdeg“ imiTac 
aris saintereso, rom am saqmeSi erT-erT davis sagans warmoadgenda 
„saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos 
organuli kanonis me-10 muxlis me-3 punqtis (2011 wlis 5 maisidan 
2016 wlis pirvel oqtombramde moqmedi redaqcia) konstituciuroba. 
kerZod, mosarCeleebis moTxovna imis Taobaze, rom sakonstitucio 
sasamarTlos Tavmjdomaris kandidaturis dasaxelebis procesSi 
saqarTvelos prezidentis, parlamentisa da uzenaesi sasamarTlos 
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Tavmjdomareebis monawileoba ewinaaRmdegeba konstitucias, — sas-
marTlos mier Semowmda „saqarTvelos sakonstitucio sasamarTlos 
Sesaxeb“ saqarTvelos organuli kanonis me-10 muxlis me-3 punqtis (2011 
wlis 5 maisidan 2016 wlis pirvel oqtombramde moqmedi redaqcia) 
konstituciurobaze msjelobis farglebSi. amasTan, sasamarTlom am 
normis konstituciuroba ganixila saqarTvelos konstituciis 2018 
wlis 16 dekembramde moqmedi redaqciis mexuTe TavSi ganmtkicebul 
sasamarTlo xelisuflebis debulebebTan — saqarTvelos konstitu-
ciis 82-e muxlis me-3 punqtTan (sasamarTlo xelisufleba damouki-
debelia da mas axorcieleben mxolod sasamarTloebi), 88-e muxlis 
me-2 punqtis me-4 winadadebasTan (sakonstitucio sasamarTlo Tavisi 
Semadgenlobidan 5 wlis vadiT irCevs sakonstitucio sasamarTlos 
Tavmjdomares) mimarTebiT. 

„saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos 
organuli kanonis me-10 muxlis me-3 punqtis (2011 wlis 5 maisidan 2016 
wlis pirvel oqtombramde moqmedi redaqcia) mixedviT, saqarTvelos 
sakonstitucio sasamarTlos Tavmjdomaris kandidaturis dasaxeleba 
xdeboda saqarTvelos prezidentis, saqarTvelos parlamentis Ta-
vmjdomarisa da saqarTvelos uzenaesi sasamarTlos Tavmjdomaris 
SeTanxmebuli winadadebiT. 

aq sainteresoa sasamarTlos mier saqmis ganxilvis proceduris 
ganmarteba. kerZod, mocemuli norma Zaladakarguli iyo 2016 wlis 
pirveli oqtombridan, ra drosac winamdebare saqmis arsebiTi ganxilva 
ukve dasrulebuli iyo. sasamarTlom ganmarta, rom „sakonstitucio 
samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis me-13 muxlis me-2 
punqtis mixedviT (dRes arsebuli redaqciiT es norma aris „sakons-
titucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 29-e 
muxlis me-2 punqti), „saqmis ganxilvis momentisaTvis“ sadavo aqtis 
gauqmeba an Zaladakargulad cnoba iwvevs sakonstitucio sasamarT-
loSi saqmis Sewyvetas. Sesabamisad, sakonstitucio sasamarTlom imis 
gaTvaliswinebiT, rom am saqmeze saqmis ganxilva ukve dasrulebuli 
iyo, miiCnia, rom gansaxilvel SemTxvevaSi ar arsebobda saqmis Sewy-
vetis safuZveli.

sasamarTlom ganmarta, rom sakonstitucio sasamarTlos Tavm-
jdomaris damoukideblad arCevis uflebamosileba sakonstitucio 
sasamarTlos instituciuri damoukideblobis mniSvnelovan garantias 
warmoadgens. mocemul SemTxvevaSi sadavo normiT sakonstitucio 
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sasamarTlos mosamarTleebs erTmevaT SesaZlebloba, sakuTari Sexedu-
lebisamebr wamoayenon sakonstitucio sasamarTlos Tavmjdomareobis 
kandidatura da maT mier sakonstitucio sasamarTlos Tavmjdomaris 
arCeva SeboWilia im kandidaturiT, romelsac SearCeven saqarTvelos 
prezidenti, saqarTvelos parlamentis Tavmjdomare da saqarTvelos 
uzenaesi sasamarTlos Tavmjdomare. sasamarTlos ganmartebiT, sadavo 
norma sakonstitucio sasamarTlos Semadgenlobas arakonstituciurad 
uzRudavs uflebas, Tavisuflad airCios sakonstitucio sasamarTlos 
Tavmjdomare. amgvari regulacia warmoadgens xelisuflebis sxva 
Stoebis gaumarTlebel, aralegitimur Carevas sakonstitucio sasa-
marTlos formirebaSi da ewinaaRmdegeba sakonstitucio sasamarTlos 
damoukideblobas. sasamarTlom aRniSna, rom aseTi SezRudviT dak-
ninebulia sakonstitucio sasamarTlos wevrebis roli sasamarTlos 
formirebaSi da „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ 
saqarTvelos organuli kanonis me-10 muxlis me-3 punqti (2011 wlis 5 
maisidan 2016 wlis pirvel oqtombramde moqmedi redaqcia) arakons-
tituciuria saqarTvelos konstituciis 82-e muxlis me-3 punqtTan, 
88-e muxlis me-2 punqtis me-4 winadadebasTan mimarTebiT.

sakonstitucio sasamarTlos instituciuri dacvis sakiTxze sakons-
titucio sasamarTloSi Semosul sarCelTa Tanaxmad, sadavo norme-
bis konstituciurobis sakiTxis gadawyveta moTxovnili iyo aseve 
konstituciiT garantirebul saxelmwifo Tanamdebobis dakavebis 
uflebasTan (saqarTvelos konstituciis 2018 wlis 16 dekembramde 
moqmedi redaqciis 29-e muxli) mimarTebiT. 

kerZod, zemoT dasaxelebul saqmeSi — „saqarTvelos parlamentis 
wevrTa jgufi(daviT baqraZe, sergo ratiani, roland axalaia, levan 
beJaSvili da sxvebi, sul 38 deputati), saqarTvelos moqalaqeebi — 
erasti jakobia da karine Saxparoniani, saqarTvelos moqalaqeebi — 
nino kotiSaZe, ani doliZe, elene samadbegiSvili da sxvebi, agreTve, 
saqarTvelos parlamentis wevrTa jgufi (levan beJaSvili, giorgi 
RviniaSvili, irma nadiraSvili, petre ciskariSvili da sxvebi, sul 
38 deputati) saqarTvelos parlamentis winaaRmdeg“ davis sagans 
warmoadgenda aseve sakonstitucio sasamarTlos Tavmjdomarisa da 
Tavmjdomaris moadgilis arCevis wesis konstituciuroba saqarTve-
los konstituciis 2018 wlis 16 dekembramde moqmedi redaqciis 29-e 
muxlTan da saqarTvelos konstituciis 88-e muxlis me-2 punqtis me-2 
da me-3 winadadebebTan mimarTebiT. saqarTvelos konstituciis 29-e 
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muxlis pirveli punqtis Tanaxmad, „saqarTvelos yovel moqalaqes 
ufleba aqvs daikavos nebismieri saxelmwifo Tanamdeboba, Tu igi 
akmayofilebs kanonmdeblobiT dadgenil moTxovnebs“, xolo me-2 
punqtis mixedviT, „saxelmwifo samsaxuris pirobebi ganisazRvreba 
kanoniT“. saqarTvelos konstituciis 88-e muxlis me-2 punqtis me-2 
da me-3 winadadebebis Tanaxmad, sakonstitucio sasamarTlos wevrTa 
uflebamosilebis vadaa 10 weli. sakonstitucio sasamarTlo Tavisi 
Semadgenlobidan 5 wlis vadiT irCevs sakonstitucio sasamarTlos 
Tavmjdomares.

„saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos 
organuli kanonis me-10 muxlis 5³ punqti sakonstitucio sasamarTlos 
im wevrebs, romelTac adre ukve ekavaT sasamarTlos Tavmjdomaris 
an Tavmjdomaris moadgilis Tanamdeboba, arTmevda SesaZleblobas, 
rom xelmeored iyvnen arCeuli igive poziciaze. cxadia, saqarTve-
los sakonstitucio sasamarTlos Tavmjdomarisa da Tavmjdomaris 
moadgilis poziciebi, maTi uflebamosilebebisa da funqciebis gaTva-
liswinebiT, warmoadgens saxelmwifo Tanamdebobas da maTi dakavebis 
ufleba daculia saqarTvelos konstituciis 29-e muxliT. amdenad, 
sadavo norma warmoadgens saqarTvelos konstituciis 29-e muxliT ga-
rantirebuli saxelmwifo Tanamdebobis dakavebis uflebis SezRudvas.

sasamarTlom ganmarta, rom saqarTvelos konstituciis 88-e mu-
xlis me-2 punqtis me-2 da me-3 winadadebebi calsaxad miuTiTebs 
sakonstitucio sasamarTlos wevrebis prima facie uflebaze, 10 wlis 
ganmavlobaSi hqondeT SesaZlebloba, arCeul iyvnen sakonstitucio 
sasamarTlos Tavmjdomaris poziciaze. amave dros, mocemuli kons-
tituciuri debulebebi icavs sakonstitucio sasamarTlos Semadgen-
lobis uflebas, Tavisuflad airCion sakonstitucio sasamarTlos 
Tavmjdomare. 

sakonstitucio sasamarTlom aRniSna, rom saqarTvelos sakons-
titucio sasamarTlos Tavmjdomare da Tavmjdomaris moadgile 
asruleben mniSvnelovan samosamarTlo da administraciul funq-
ciebs sakonstitucio sasamarTloSi. aRniSnuli funqciebis jerovani 
ganxorcieleba sakonstitucio sasamarTlos damoukideblobisa da 
efeqtiani saqmianobis aucilebeli winapirobaa. amdenad, am pozicie-
bis dakavebis uflebis nebismieri aragonivruli da gaumarTlebeli 
SezRudva garkveulwilad Seaferxebs dasaxelebul konstituciur 
interess. sakonstitucio sasamarTlos wevris mier sasamarTlos 
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Tavmjdomarisa da Tavmjdomaris moadgilis Tanamdebobis dakavebis 
uflebis SezRudva dasaSvebia mxolod mniSvnelovani sajaro interesis 
arsebobis SemTxvevaSi, Tanazomierebis principis dacviT, imgvarad, 
rom ar daziandes sakonstitucio sasamarTlos damoukideblobisa 
da efeqturi funqcionirebis konstituciuri interesebi.

sakonstitucio sasamarTlom arakonstituciurad cno sadavo norma 
saqarTvelos konstituciis 29-e muxlis pirvel da meore punqtebTan 
da 88-e muxlis me-2 punqtis meore da mesame winadadebebTan mimarTebiT.

1.1.1 gansxvavebuli azri sakonstitucio sasamarTlos 
Tavmjdomarisa da Tavmjdomaris moadgilis arCevis wesis 

konstituciurad cnobis nawilSi

aRsaniSnavia, rom am sakiTxze sasamarTloSi ar iyo erTgvarova-
ni Sexeduleba mosamarTleebs Soris. saqarTvelos sakonstitucio 
sasamarTlos plenumis 2016 wlis 29 dekembris N3/5/768,769,790,792 
gadawyvetilebaze saqarTvelos sakonstitucio sasamarTlos wevrebis 
irine imerliSvilis da maia kopaleiSvilis gansxvavebuli azris Tanax-
mad, sakonstitucio sasamarTlos plenumis gadawyvetilebaSi ar aris 
mxedvelobaSi miRebuli Tavmjdomarisa da Tavmjdomaris moadgilis 
xelmeored arCevis SesaZleblobis SeqmniT gamowveuli safrTxeebi. 

sadavo normis ararsebobis pirobebSi arsebobs riski, rom sakons-
titucio sasamarTlos Tavmjdomare da Tavmjdomaris moadgile 
gaatareben sakonstitucio sasamarTlos mosamarTleTa calkeuli 
jgufis an jgufebis interesebs, raTa Tavmjdomarisa da Tavmjdo-
maris moadgiled yofnis vadis gasvlis Semdgom kvlav miiRon maTi 
mxardaWera da SeZlon igive Tanamdebobebis xelmeored dakaveba. 
sadavo norma gamoricxavs amgvar riskebs, radgan Tavmjdomare da 
Tavmjdomaris moadgile veRar daikavebdnen igive Tanamdebobebs da 
Tavidan iqneboda acilebuli maT mier mosamarTleTa calkeuli jgu-
febis interesebis gatarebis riski, rac, saboloo jamSi, emsaxureba 
sasamarTlos normalur funqcionirebas, jansaRi samuSao garemos 
uzrunvelyofas. gansxvavebuli azris avtorebi miiCneven, rom sa-
davo normiT dawesebuli SezRudva warmoadgens legitimuri miznis 
miRwevis gamosadeg saSualebas. amave dros, gansaxilvel SemTxvevaSi 
SeuZlebelia, arsebobdes sxva ufro naklebad mzRudveli RonisZiebiT 
legitimuri miznis miRwevis SesaZlebloba. sakonstitucio sasamarT-
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los Tavmjdomare da Tavmjdomaris moadgile sakuTar saqmianobaSi 
Tavisufali arian da SeuZlebelia zemoT dasaxelebuli riskebis 
gamoricxva raime sxvagvari SezRudvis dawesebiT. amdenad, sadavo 
normiT dadgenili SezRudva miznis miRwevis aucilebel saSualebad 
unda CaiTvalos. 

gansxvavebuli azris avtorebi miiCnevdnen, rom „saqarTvelos 
sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 
me-10 muxlis 5³ punqti ar ewinaaRmdegeba saqarTvelos konstituciis 
29-e muxlis pirvel da me-2 punqtebs da saqarTvelos konstituciis 
88-e muxlis me-2 punqtis me-2 da me-3 winadadebebs.

aRsaniSnavia, rom kanonmdebelma saqarTvelos konstituciis axal 
redaqciaSi (2018 wlis 16 dekembridan moqmedi redaqcia) es sakiTxi 
garkveviT moawesriga. kerZod, konstituciis me-60 muxlis me-3 punqtis 
me-2 winadadebis Tanaxmad, sakonstitucio sasamarTlos Tavmjdomared 
erTi da imave piris xelmeored arCeva dauSvebelia. 

1.2 sakonstitucio sasamarTlos mosamarTlis 
uflebamosilebis vadis sakiTxi

saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis 
praqtikaSi erT-erTi saintereso sakiTxia aseve, mosamarTlis ufle-
bamosilebis vadis gagrZelebis Taobaze sasamarTlos dasabuTebis 
analizi. saqarTvelos sakonstitucio sasamarTlom, 2016 wlis 29 
dekembris №3/5/768,769,790,792 gadawyvetilebaSi saqmeze: „saqarTvelos 
parlamentis wevrTa jgufi(daviT baqraZe, sergo ratiani, roland 
axalaia, levan beJaSvili da sxvebi, sul 38 deputati), saqarTvelos 
moqalaqeebi — erasti jakobia da karine Saxparoniani, saqarTvelos 
moqalaqeebi — nino kotiSaZe, ani doliZe, elene samadbegiSvili da 
sxvebi, agreTve, saqarTvelos parlamentis wevrTa jgufi (levan be-
JaSvili, giorgi RviniaSvili, irma nadiraSvili, petre ciskariSvili 
da sxvebi, sul 38 deputati) saqarTvelos parlamentis winaaRmdeg“ 
imsjela aseve mosamarTlis uflebamosilebis vadis gagrZelebis kons-
tituciurobis sakiTxis Sesaxeb. sasamarTlom aRniSna: im SemTxvevaSi, 
rodesac amoiwureba sakonstitucio sasamarTlos wevris uflebamo-
silebis 10-wliani vada da ar xdeba saTanado saxelmwifo organoebis 
mier misi Canacvleba da saqmis ganxilvis kvorumis ararsebobis gamo 
es iwvevs sakonstitucio sasamarTlos funqcionirebis Seferxebas, 
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aucilebelia, sakonstitucio sasamarTlos wevrs gaugrZeldes ufle-
bamosilebis vada misi Camnacvlebeli wevris ganwesebamde. sxvagvarad, 
eWvqveS dgeba sakonstitucio sasamarTlos, rogorc konstituciuri 
institutis arseboba, iluzoruli gaxdeba sakonstitucio sasamarT-
losadmi mimarTvis gziT uflebis dacvis SesaZlebloba da, Sesabamisad, 
dairRveva konstituciis 42-e muxlis pirveli punqtiT garantirebuli 
samarTliani sasamarTlos uflebis moTxovna. 

sakonstitucio sasamarTlos wevris uflebamosilebis vadis ga-
grZeleba misi Camnacvlebeli wevris ganwesebamde ar ewinaaRmdegeba 
saqarTvelos konstituciis 88-e muxlis me-2 punqtiT gaTvaliswinebu-
li uflebamosilebis 10-wliani vadis zeda zRvris dawesebis miznebs. 
kerZod, amiT ar izrdeba sakonstitucio sasamarTlos wevris dam-
niSnavi konkretuli subieqtis (drois konkretul momentSi arCeuli 
prezidenti, parlamenti, uzenaesi sasamarTlo) gavlena sakonstitucio 
sasamarTlos formirebis procesze. amdenad, im SemTxvevaSi, rodesac 
ar xdeba sakonstitucio sasamarTlos wevris drouli Canacvleba da 
es iwvevs sakonstitucio sasamarTlos funqcionirebis Seferxebas, 
aRniSnuli wevris uflebamosilebis 10-wliani vada gagrZelebulad 
unda CaiTvalos Camnacvlebeli wevris Tanamdebobaze ganwesebamde. am 
konteqstSi sakonstitucio sasamarTlos funqcionirebis Seferxebad 
CaiTvleba iseTi viTareba, rodesac Sesabamisma saxelmwifo organom 
kanoniT dadgenil vadaSi ar airCia axali wevri da, saqmis ganxilvis 
saTanado kvorumis ararsebobis gamo, SeuZlebelia sakonstitucio 
samarTalwarmoebis ganxorcieleba. sakonstitucio sasamarTlos ins-
tituciuri paralizebis Tavidan aridebis mizniT aucilebelia, aseT 
SemTxvevebSi sakonstitucio sasamarTlos wevris uflebamosilebis 
10-wliani vada gagrZeldes sakonstitucio sasamarTlos axali wevris 
Tanamdebobaze ganwesebamde. sawinaaRmdegos daSvebis SemTxvevaSi 
sakonstitucio sasamarTlos kompetenciis ganmsazRvreli norma 
safrTxes Seuqmnida sakonstitucio sasamarTlos rogorc efeqturi 
institutis arsebobas da iqneboda misi umTavresi miznis — adamianis 
ZiriTadi uflebebis dacvis sawinaaRmdego. 
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1.3 saqmis ganmxilveli kolegiis wevris mier sakonstitucio 
sasamarTlos plenumisTvis saqmis gadacemis wesi da 

samarTliani sasamarTlos ufleba 

saqarTvelos sakonstitucio sasamarTlos plenumis 2016 wlis 
29 dekembris N3/5/768,769,790,792 gadawyvetilebis Tanaxmad, saqmeze 
mosarCele iTxovda aseve im sadavo normis konstituciurobis dad-
genas, romelic gansazRvravs kolegiis wevris mier saqmis plenumze 
ganxilvis Sesaxeb plenumisTvis dasabuTebuli werilobiTi Suamd-
gomlobiT mimarTvis da mocemul sakiTxze plenumis mier Sesabamisi 
gadawyvetilebis miRebis wess („saqarTvelos sakonstitucio sasa-
marTlos Sesaxeb“ saqarTvelos organuli kanonis 211 muxlis me-3 
da me-4 punqtebis konstituciuroba). sasamarTlom sadavo normis 
konstituciuroba Seafasa saqarTvelos konstituciis 42-e muxlis 
(konstituciis 2018 wlis 16 dekembramde moqmedi redaqcia) pirveli 
punqtiT daculi samarTliani sasamarTlos uflebasTan mimarTebiT 
da ar daakmayofila sasarCelo moTxovna.

sasamarTlos gadawyvetilebaSi aRniSnulia, rom sadavo normiT ga-
Tvaliswinebuli procedura iwvevs sakonstitucio samarTalwarmoebis 
procesis gaxangrZlivebas, riTac garkveulwilad arTulebs uflebis 
dacvas sakonstitucio sasamarTloSi. aRniSnulidan gamomdinare, sa-
davo normiT xdeba Careva samarTliani sasamarTlos uflebaSi. Tumca, 
sasamarTlom iqve miuTiTa, rom ufleba samarTlian sasamarTloze 
ar aris absoluturi. es ufleba SeiZleba SeizRudos demokratiul 
sazogadoebaSi arsebuli legitimuri miznebis misaRwevad. SezRudva 
unda iyos Tanazomieri. aRniSnulis konteqstSi sasamarTlo dasaS-
vebad miiCnevs sadavo normiT dadgenil regulacias, radgan misi 
ganmartebiT, is emsaxureba sakonstitucio sasamarTlos erTgvaro-
vani praqtikis Camoyalibebisa da arsebuli praqtikis ganviTarebis 
legitimur mizans. Sesabamisad, aRniSnuli miznis misaRwevad dasaSve-
bia sakonstitucio samarTalwarmoebis gonivruli vadiT Seyovneba, 
Tumca es miznis proporciulad unda ganxorcieldes. 

sasamarTlo yuradRebas amaxvilebs im garemoebaze, rom kolegiis 
wevrs SesaZloa saTaTbiro oTaxSi saboloo gadawyvetilebis miRebisas 
(saqmis gadawyvetis etapi) Camouyalibdes kolegebisagan gansxvavebu-
li pozicia da mas kolegiis sxva wevrebisagan damoukideblad unda 
SeeZlos sakuTari poziciis plenumisadmi gadacema, Tu is miiCnevs, 
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rom misi pozicia gansxvavdeba sasamarTlos mier adre miRebul 
gadawyvetilebaSi (gadawyvetilebebSi) gamoxatuli samarTlebrivi 
poziciisagan, an miiCnevs, rom gansaxilveli saqme Tavisi SinaarsiT 
warmoSobs saqarTvelos konstituciis ganmartebis an/da gamoyenebis 
iSviaT an/da gansakuTrebiT mniSvnelovan samarTlebriv problemas. 
imavdroulad mosamarTle valdebulia daasabuTos Tavisi pozicia. 
amasTan, sasamarTlo miuTiTebs, rom aRniSnuli sakiTxebi SesaZloa 
dadges saqmis ganxilvis nebismier etapze, miT ufro, rodesac saki-
Txi exeba sasamarTlos mier damkvidrebuli precedentis daZlevas.

aRniSnulis gaTvaliswinebiT, sasamarTlom daadgina, rom sadavo 
normebis is normatiuli Sinaarsi, romelic iTvaliswinebs saqmis 
ganmxilveli kolegiis wevris uflebamosilebas saqmis ganxilvisa da 
gadawyvetis nebismier etapze mimarTos sakonstitucio sasamarTlos 
plenums dasabuTebuli werilobiTi SuamdgomlobiT, SesabamisobaSia 
saqarTvelos konstituciis 42-e muxlis pirvel punqtTan.

1.3.1 gansxvavebuli azri saqmis ganmxilveli kolegiis wevris mier 
sakonstitucio sasamarTlos plenumisTvis saqmis gadacemis wesis 

konstituciurad cnobis nawilSi

saqarTvelos sakonstitucio sasamarTlos plenumis 2016 
wlis 29 dekembris N3/5/768,769,790,792 gadawyvetilebaze 
saqmis ganmxilveli kolegiis wevris mier sakonstitucio sasamarT-
los plenumisTvis saqmis gadacemis wesis konstituciurad cnobis 
nawilSi sasamarTlos wevris maia kopaleiSvilis gansxvavebuli azris 
Tanaxmad, sadavo norma araproporciulad zRudavs samarTliani 
sasamarTlos uflebas. norma tovebs sakmaod farTo mixedulebis 
farglebs da kolegiis wevrs aniWebs SeuzRudav uflebamosilebas, 
saqmis ganxilvis nebismier etapze gadasces saqme plenums, rac iwvevs 
samarTliani sasamarTlos uflebis araTanazomier SezRudvas. 

gansxvavebuli azris Tanaxmad, problemas qmnis is garemoeba, rom 
sadavo norma (da arc sasamarTlos gadawyvetileba) ar gansazRvravs 
dasabuTebis im kriteriumebs/xelSesaxeb principebs (garda normaSi 
aRniSnuli blanketuri miTiTebisa), romliTac unda iyos SeboWili 
kolegiis individualuri wevri saqmis plenumze gadacemis Sesaxeb 
Suamdgomlobis wardgenisas. sakonstitucio sasamarTlos kolegiis 
wevri da plenumis Semadgenloba unda SeiboWos konstituciis uzenae-
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sobisa da keTilsindisierebis principebiT, raTa arakeTilsindisierad 
ar gamoiyenon sadavo normiT gaTvaliswinebuli uflebamosileba. 
mosamarTle valdebulia, saqme gadasces mxolod samarTlebrivi ar-
gumentaciiT da unda gamoiricxos mosamarTlis da plenumis wevrTa 
mxridan mikerZoebulobis, saqmis ganxilvis xelovnurad gaWianurebis, 
politikuri koniunqturis gaTvaliswinebis yovelgvari riski da 
eWvi. dauSvebelia, organuli kanoniT gaTvaliswinebuli es meqanizmi 
gamoyenebul iqnes mosamarTlis an plenumis wevrTa warmodgenaSi an 
sazogadoebis wevrebis Tu politikosebis aRqmaSi e.w. politikuri 
mniSvnelobis mqone saqmeebad Seracxul sasamarTlo davebze kole-
giis wevris pasuxismgeblobis Semsubuqebis, kolegiis mosamarTlis 
saSualebiT sasamarTlos plenumis umravlesobis mxridan kolegiis 
diskrecias mikuTvnebuli saqmeebis, zemoT dasaxelebuli sxvadasxva 
arasamarTlebrivi motivaciiT/mosazrebiT, „misakuTrebis“ safuZvlad.

amave dros, im SemTxvevaSi, rodesac kolegiis wevri Suamdgomlobs 
saqmis ganxilvis etapis dasrulebis Semdeg, anu, rodesac kolegia ga-
dis an gasulia saTaTbiro oTaxSi (saqmis gadawyvetis etapi) saboloo 
gadawyvetilebis misaRebad (maT Soris, rodesac saTaTbirod gasul 
kolegias ukve momzadebuli aqvs gadawyvetilebis proeqti da emzadeba 
gadawyvetilebis gamosacxadeblad), sadavo norma ar iTvaliswinebs 
imis dasabuTebis moTxovnas, rom kolegiis wevrs aseTi pozicia/Sexe-
duleba warmoeSva swored saqmis gadawyvetis etapze da obieqturad 
SeuZlebeli iyo msgavsi moTxovnis dayeneba saqmis gadawyvetis winare 
etapebze. norma ar avaldebulebs kolegiis wevrs daasabuTos, rom 
misi pozicia/Sexeduleba obieqturad ver warmoiSoboda saTaTbiro 
oTaxSi gasvlamde. Sesabamisad, norma scdeba obieqturad aucilebel 
farglebs, aragonivrulad ayovnebs sakonstitucio samarTalwarmoe-
bis process da araTanazomierad zRudavs samarTliani sasamarTlos 
uflebas. norma aCens saqmis ganxilvisa da gadawyvetis gaWianurebis, 
saqmeze miRebuli gadawyvetilebis gamocxadebisa da ZalaSi Sesvlis 
aragonivruli, gaumarTlebeli Seyovnebis safrTxes, eWvqveS ayenebs 
sakonstitucio sasamarTlosTvis konstituciiT miniWebuli mandatis 
efeqturad ganxorcielebis SesaZleblobas, rac erTmniSvnelovnad 
ewinaaRmdegeba samarTliani sasamarTlos uflebas.
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2. sakonstitucio sasamarTlos mier sakuTari 
uflebamosilebis dacva 

2.1 sadavo aqtis moqmedebis SeCerebis konkretuli vadiT 
SezRudvis arakonstituciuroba

erT-erTi mniSvnelovani saqme, romliTac saqarTvelos sakonstitu-
cio sasamarTlom sakuTari instituciuri dacva SeZlo, aris 2014 wlis 
24 dekembris N3/2/577 saqme: „a(a)ip „adamianis uflebebis swavlebisa da 
monitoringis centri (EMC)“ da saqarTvelos moqalaqe vaxuSti menabde 
saqarTvelos parlamentis winaaRmdeg“. davis sagans warmoadgenda „sa-
qarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organu-
li kanonis im normebis konstituciuroba, romlebic adgenda sadavo 
normis moqmedebis SeCerebis aragonivrulad xanmokle vadebs (kerZod, 
mosarCele iTxovda „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ 
saqarTvelos organuli kanonis 22-e muxlis 41 punqtis da 25-e muxlis 
me-5 punqtis me-2 winadadebis arakonstituciurad cnobas saqarTvelos 
konstituciis 2018 wlis 16 dekembramde moqmedi redaqciis 42-e muxlis 
pirvel punqtTan (samarTliani sasamarTlos ufleba) mimarTebiT). 

Sesabamisad, sakonstitucio sasamarTlom ganixila sadavo norme-
biT dadgenili SezRudvebi, romlebic ukavSirdeboda sakonstitucio 
samarTalwarmoebis procesSi sadavo aqtebis moqmedebis SeCerebis 
SemTxvevaSi gadawyvetilebis xanmokle vadaSi miRebis aucileblobas. 
am SezRudviT kanonmdeblis ganzraxvas warmoadgenda sakonstitucio 
sasamarTlos naklebad qonoda motivacia sadavo aqtis moqmedebis 
SesaCereblad, radgan winaaRmdeg SemTxvevaSi saqmeze gadawyvetileba 
sakmaod xanmokle vadaSi unda mieRo. 

kerZod, „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ sa-
qarTvelos organuli kanonis 22-e muxlis 41 punqtSi kanonmdebelma 
Seitana cvlileba, romlis Tanaxmad, sakonstitucio sasamarTlos 
mier sadavo aqtis an misi saTanado nawilis moqmedebis SeCerebis 
SemTxvevaSi, saqmis ganxilvis da gadawyvetilebis miRebis vada Sead-
gens 30 dRes. sadavo norma SesaZleblobas iZleoda sakonstitucio 
sasamarTlos Tavmjdomaris mier gansakuTrebul SemTxvevaSi es vada 
15 kalendaruli dRiT gagrZelebuliyo. kidev ufro SemzRudveli 
iyo „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos 
organuli kanonis 25-e muxlis me-5 punqtis me-2 winadadeba, romlis 
Tanaxmad, Tu sasamarTlo gadawyvetilebas ar miiRebda miTiTebul 
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vadaSi (30-dRiani vada 15 dRiT gagrZelebis SesaZleblobiT), sadavo 
aqtis moqmedebis SeCerebis Taobaze gadawyvetileba Zalas kargavda 
vadis amowurvis momdevno dRes.

mosarCele mxare miiCnevda, rom sadavo normiT dadgenili saqmis 
ganxilvisa da gadawyvetis vada aragonivrulad mcirea da xSir SemTx-
vevaSi ar iZleva saqmis srulyofili gamokvlevisa da dasabuTebuli 
gadawyvetilebis miRebis SesaZleblobas. saqmis arsebiTi ganxilvis 
sxdomaze mopasuxe mxarem samarTliani sasamarTlos uflebis SezRud-
vis legitimur miznad sadavo aqtis moqmedebis SeCerebiT warmoSobi-
li xangrZlivi „sakanonmdeblo vakuumis“ Tavidan acileba da mesame 
pirebis interesebis dacva daasaxela.

sasamarTlo iTvaliswinebs, rom garkveul SemTxvevaSi saqmis ganxil-
vis SemWidrovebuli vadebis arseboba, SezRudvebis daweseba da sa-
marTliani sasamarTlos uflebiT sargeblobis procesSi garkveuli 
wesrigis Setana aucilebelia. sakonstitucio sasamarTlo ar gamori-
cxavs kanonmdeblis uflebamosilebas, daadginos calkeuli saproce-
so moqmedebebis ganxorcielebis vadebi. Tumca nebismieri SezRudva 
unda warmoadgendes Rirebuli sajaro miznis miRwevis Tanazomier 
saSualebas. arcerTi saproceso vada ar unda uqmnides safrTxes 
marTlmsajulebisa da konstituciuri kontrolis ganxorcielebas. 
nebismier SemTxvevaSi vada unda iyos gonivruli da akmayofilebdes 
Tanazomierebis principis moTxovnebs.

sasamarTlo aRniSnuli msjelobis paralelurad, kanonmdeblis 
yuradRebas miaqcevs gonivruli vadebis mniSvnelobaze. sasamarTlom 
miuTiTa, rom saqmis ganxilvis aragonivrulad xanmokle vada warmoS-
obs sasamarTlos mier dausabuTebeli gadawyvetilemis miRebis risks. 
aragonivrulad xanmokle vadis pirobebSi mxareebs da sasamarTlos 
Sesabamisad erTmevaT SesaZlebloba, warmoadginon sasamarTloSi sa-
qmisaTvis mniSvnelovani mtkicebulebebi, srulyofilad gamoikvlion 
saqmis garemoebebi da ganaxorcielon saWiro saproceso moqmedebebi, 
rac uaryofiTad aisaxeba saqmis ganxilvis xarisxze, safrTxes uqmnis 
im konstituciuri uflebebis da Tavisuflebebis dacvas, romelTa 
dasacavad piri mimarTavs sasamarTlos, aCens dausabuTebeli gadawy-
vetilebis miRebis da, Sesabamisad, samarTliani sasamarTlos uflebis 
xelyofis safrTxes.

miTiTebul saqmeSi sasamarTlom sadavo aqtis moqmedebis SeCereba 
ganixila rogorc uflebis prevenciuli dacvis SesaZlebloba da 
amavdroulad, sasamarTlos efeqtianobis ganmapirobebeli garemoeba. 
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sasamarTlom ganmarta, rom kanonmdebloba sadavo normis moq-
medebis SeCerebas iTvaliswinebs mxolod im SemTxvevaSi, rodesac 
arsebobs realuri safrTxe, rom sadavo normis moqmedeba gamoiwvevs 
mxarisaTvis gamousworebel Sedegebs. Sesabamisad, sadavo normis 
moqmedebis SeCerebis instituti mimarTulia im aucdeneli da Seuq-
cevadi safrTxeebis prevenciisken, romelic SeiZleba mohyves sadavo 
aqtis moqmedebas da romlis gamosworeba SesaZlebelia ver moxerxdes 
sakonstitucio sasamarTlos mier am aqtis arakonstituciurad cnobis 
Semdegac. sakonstitucio sasamarTlos praqtikis analizi cxadyofs, 
rom sasamarTlo ukidures SemTxvevaSi mimarTavs sadavo aqtis moq-
medebis SeCerebis RonisZiebas, mxolod maSin, rodesac mxarisaTvis 
gamousworebeli zianis miyenebis safrTxe aSkaraa da ar arsebobs mesame 
pirebisa da sazogadoebrivi interesebis gaumarTlebeli SezRudvis 
riskebi. sakonstitucio sasamarTlom Tavisi arsebobis istoriaSi 
mxolod cxra saqmeze SeaCera sadavo aqtis moqmedeba. 2006 wels 
orjer gamoiyena es uflebamosileba, 2014 wels erTxel, 2015 wels 
samjer, 2019 wels orjer. 

sasamarTlom 2014 wlis 24 dekembris N3/2/577 saqmeze miRebul 
gadawyvetilebaSi miuTiTa, rom kanonmdeblis mier SemoTavazebuli 
meqanizmi aris mouqneli da ar iZleva SesaZleblobas, konkretul 
SemTxvevaSi Sefasebuli, awondawonili iqnes erTi mxriv, mosarCelis 
interesi, ar dadges gamousworebeli Sedegebis, uflebis Seuqcevadi 
darRvevis winaSe da, meore mxriv, mesame pirebisa da sazogadoebis is 
interesebi, romelTa dacvasac sadavo aqti emsaxureba. sadavo norma 
a priori prioritets aniWebs mesame pirebis interess, Tumca imavdrou-
lad qmnis mesame pirebis uflebebis blanketurad da absoluturad 
SezRudvis SesaZleblobas 45 dRis manZilze da sakonstitucio sasa-
marTlos ar aZlevs SesaZleblobas, konkretul SemTxvevaSi Tavad 
daabalansos dapirispirebuli interesebi. 

amasTan, sasamarTlom mesame pirTa maRali interesis arsebobac ar 
gamoricxa. aRniSnulis gaTvaliswinebiT, sasamarTlom aRniSna, rom 
SesaZloa arsebobdes SemTxvevebi, rodesac mesame pirebis uflebebis 
darRvevis interesi imdenad maRalia, rom SesamCnevad aRemateba mo-
sarCelis interess. sakonstitucio sasamarTlos dadgenili praqtikis 
Tanaxmad, „yovel konkretul SemTxvevaSi sadavo normis SeCerebis 
Sesaxeb gadawyvetilebis miRebisas sasamarTlom unda Seafasos nor-
mis SeCerebiT gamowveuli sxvaTa uflebebis darRvevis safrTxec“ 
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(saqarTvelos sakonstitucio sasamarTlos 2012 wlis 7 noembris 
N1/3/509 saoqmo Canaweri saqmeze „saqarTvelos moqalaqe sofio ebra-
liZe saqarTvelos parlamentis winaaRmdeg“, II-9). aseT SemTxvevebSi 
sasamarTlo ar aCerebs sadavo aqtis moqmedebas. 

sasamarTlos ganmartebiT, im SemTxvevaSi, roca mosarCelis ufle-

bebis dacvis interesi mkveTrad aRemateba sxvaTa uflebebisa da 

sajaro interesebis dacvis interess, sadavo normebiT dadgenili 

SemWidroebuli vadebis SemTxvevaSi sasamarTlos ar aqvs SesaZle-

bloba, upiratesoba mianiWos mosarCelis interess da 30 (an calkeul 

SemTxvevaSi 45) dReze xangrZlivi vadiT SeaCeros sadavo aqtis mo-

qmedeba. Sesabamisad, sadavo normidan gamomdinare, SesaZlebelia, 
mosarCelis ufleba samarTlian sasamarTloze SeizRudos maSinac ki, 
rodesac misi dacvis interesi mkveTrad aRemateba mesame pirTa da 

sajaro sikeTeebis dacvis interesebs. amdenad, sasamarTlom miiCnia, 
rom sadavo normiT ar aris dadgenili Tanazomieri da samarTliani 

balansi sasamarTlosadmi mimarTvis uflebasa da legitimur miznebs 

Soris, uflebis SezRudva imaze farToa, vidre es legitimuri miz-

nisTvis aris aucilebeli.
aRniSnulis gaTvaliswinebiT, sadavo normebiT dadgenili regula-

cia sasamarTlos mier Sefasda rogorc sasamarTlosadmi mimarTvis 
uflebis araTanazomieri da arakonstituciuri SezRudva. Sesabamisad, 
sakonstitucio sasamarTlom arakonstituciurad cno sadavo nor-
mebi saqarTvelos konstituciis 2018 wlis 16 dekembramde moqmedi 
redaqciis 42-e muxlis pirvel punqtTan (samarTliani sasamarTlos 
ufleba) mimarTebiT.

2.2 ganmwesrigebeli sxdomis etapze sadavo aqtis moqmedebis 
SeCerebis Sesaxeb sadavo regulirebis konstituciuroba 

saqarTvelos sakonstitucio sasamarTlom normis moqmedebis SeCe-
rebis Sesaxeb misi kompetenciis Taobaze imsjela aseve zemoT dasaxele-
bul saqmeSi: „saqarTvelos parlamentis wevrTa jgufi(daviT baqraZe, 
sergo ratiani, roland axalaia, levan beJaSvili da sxvebi, sul 38 
deputati), saqarTvelos moqalaqeebi — erasti jakobia da karine Saxpa-
roniani, saqarTvelos moqalaqeebi — nino kotiSaZe, ani doliZe, elene 
samadbegiSvili da sxvebi, agreTve, saqarTvelos parlamentis wevrTa 
jgufi (levan beJaSvili, giorgi RviniaSvili, irma nadiraSvili, petre 
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ciskariSvili da sxvebi, sul 38 deputati) saqarTvelos parlamentis 
winaaRmdeg“. saqarTvelos sakonstitucio sasamarTlom am saqmeze mi-
Rebul 2016 wlis 29 dekembris №3/5/768,769,790,792 gadawyvetilebaSi 
imsjela aseve sadavo normis moqmedebis SeCerebis sakiTxze.

erT-erT davis sagans warmoadgenda „saqarTvelos sakonstitucio 
sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 25-e muxlis 
me-5 punqtiT dadgenili regulireba, rom sadavo normis moqmedebis 
SeCereba SesaZlebelia moxdes mxolod ganmwesrigebeli sxdomis ga-
dawyvetilebiT. am sadavo regulirebiT, sakonstitucio sasamarTlos 
erTmeoda SesaZlebloba sadavo normis moqmedeba SeeCerebina gan-
mwesrigebeli sxdomis etapis gamarTvamde an mas Semdeg (magaliTad, 
arsebiTi ganxilvis etapze, gadawyvetilebis gamotanis etapze).

mosarCeleebi miiCnevdnen, rom sadavo normiT procedurulad 
izRudeba normis moqmedebis SeCerebasTan dakavSirebiT Suamdgomlobis 
dayenebisa da gadawyvetilebis miRebis periodi. maTi TqmiT, sadavo 
normatiuli aqtis moqmedebis Sedegad, gamousworebeli ziani SesaZloa 
dadges ara mxolod ganmwesrigebeli sxdomis etapze, aramed saqmis 
ganxilvis nebismier etapze. Sesabamisad, gaumarTlebelia sadavo 
regulaciiT dadgenili SezRudva. 

sakonstitucio sasamarTlom gaiziara mosarCele mxaris pozicia 
da aRniSna, rom gamousworebeli Sedegis identificireba SeiZleba 
moxdes rogorc ganmwesrigebeli sxdomis gamarTvamde, aseve misi Ca-
tarebis Semdgom. savsebiT SesaZlebelia is faqtobrivi mocemuloba, 
romelic arsebobda ganmwesrigebeli sxdomis etapze, Seicvalos saqmeze 
saboloo gadawyvetilebis miRebamde. yovelive aRniSnuli mianiSnebs 
sadavo normis umizno da, Sesabamisad, gaumarTlebel Carevaze piris 
samarTliani sasamarTlos uflebiT dacul sferoSi. 

sakonstitucio sasamarTlom ganmarta, rom saqarTvelos konstitu-
ciiT garantirebuli sasamarTlosadmi mimarTvis ufleba, unda iyos 
ara iluzoruli, aramed qmnides piris uflebaSi jerovnad aRdgenis 
realur SesaZleblobas da warmoadgendes uflebis dacvis efeqtur 
saSualebas. mosarCeles unda hqondes molodini da realuri SesaZle-
bloba, daicvas sakuTari uflebebi sakonstitucio sasamarTloSi. 

sakonstitucio sasamarTlom miiCnia, rom efeqturi marTlmsaju-
lebis miznebidan gamomdinare, sakonstitucio sasamarTlos unda 
hqondes SesaZlebloba, saqmis ganxilvis nebismier etapze SeaCeros 
sadavo normis moqmedeba, Tu CaTvlis, rom misi moqmedebiT SesaZloa 
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mosarCeles gamousworebeli ziani miadges. sasamarTlos ganmarte-
biT, naTelia, rom sadavo normiT dadgenili wesi amcirebs normis 
moqmedebis SeCerebis meqanizmis efeqturobas da Seicavs uflebis 
Seuqcevadi darRvevis riskebs, rac, Tavis mxriv, safrTxes uqmnis 
sakonstitucio sasamarTlosadmi mimarTvis efeqtianobas. sasamarTlom 
arakonstituciurad cno sadavo Canaweri saqarTvelos konstituci-
is 2018 wlis 16 dekembramde moqmedi redaqciis 42-e muxlis pirvel 
punqTan mimarTebiT.

2.3 sadavo aqtis moqmedebis SeCerebis Sesaxeb 
uflebamosilebis plenumisadmi gadacemis maregulirebeli 

wesis konstituciuroba

sadavo normis SeCerebis uflebamosilebis SemzRudveli regulire-
bis konstituciurobaze kidev erTxel mouwia sasamarTlos msjeloba 
amave saqmeSi — saqarTvelos sakonstitucio sasamarTlos 2016 wlis 29 
dekembris №3/5/768,769,790,792 gadawyvetileba saqmeze: „saqarTvelos 
parlamentis wevrTa jgufi(daviT baqraZe, sergo ratiani, roland 
axalaia, levan beJaSvili da sxvebi, sul 38 deputati), saqarTvelos 
moqalaqeebi — erasti jakobia da karine Saxparoniani, saqarTvelos 
moqalaqeebi — nino kotiSaZe, ani doliZe, elene samadbegiSvili da 
sxvebi, agreTve, saqarTvelos parlamentis wevrTa jgufi (levan be-
JaSvili, giorgi RviniaSvili, irma nadiraSvili, petre ciskariSvili 
da sxvebi, sul 38 deputati) saqarTvelos parlamentis winaaRmdeg“. 

gasaCivrebuli normebis Tanaxmad, Tu sakonstitucio sasamarT-
lo miiCnevs, rom normatiuli aqtis moqmedebas SeuZlia erT-erTi 
mxarisaTvis gamousworebeli Sedegebi gamoiwvios, mocemuli sakiTxi 
gansaxilvelad gadaecema sakonstitucio sasamarTlos plenums, ro-
melic sruli Semadgenlobis umravlesobiT iRebs gadawyvetilebas 
normatiuli aqtis an misi saTanado nawilis SeCerebis Taobaze. 

mosarCele mxaris mtkicebiT, normis moqmedebis SeCerebis instituti 
warmoadgens sakonstitucio sasamarTlos meSveobiT uflebis dacvis 
mniSvnelovan meqanizms. aRniSnul sakiTxTan dakavSirebiT gadawyveti-
lebis umokles droSi miReba SesaZloa sasicocxlod mniSvnelovani 
iyos mosarCelisTvis. mocemuli kompetenciis plenumisTvis miniWeba 
ki gaaWianurebs Sesabamisi gadawyvetilebis miRebas. mopasuxe mxaris 
mtkicebiT, normis SeCerebis Sesaxeb plenumisTvis gadawyvetilebis 
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miRebis kompetenciis miniWeba ganpirobebulia sajaro interesiT, 
vinaidan zogierT SemTxvevaSi sadavo normis droebiT SeCereba uTa-
nabrdeba mis arakonstituciurad cnobas. 

sasamarTlom aRniSna, rom imdenad, ramdenadac sadavo normis mo-
qmedebis SeCereba prevenciuli meqanizmia, misi efeqturoba umetes 
SemTxvevaSi damokidebulia mis droul gamoyenebaze, Tu dagvianda 
sadavo normis moqmedebis SeCereba da dadga gamousworebeli Sede-
gi, azrs dakargavs am meqanizmis gamoyeneba da Tavad samarTliani 
sasamarTlos uflebiT sargebloba dadgeba eWvqveS. sasamarTlos 
ganmartebiT, sadavo normis SeCerebis TvalsazrisiT, saqarTvelos 
konstituciis (2018 wlis 16 dekembramde moqmedi teqstis) 42-e mu-
xlis pirveli punqtiT gaTvaliswinebuli samarTliani sasamarTlos 
uflebis efeqtianobisa da saqmis gonivrul vadebSi ganxilvis stan-
dartebi dairRveva im SemTxvevaSi, Tu saqmis ganxilvas xmardeba imaze 
meti dro, vidre es amisaTvis obieqturad aris saWiro da es iwvevs 
uflebis Seuqcevadi darRvevis riskebs. sasamarTlom miuTiTa, rom 
erTi da igive sakiTxis orjer ganxilva jer kolegiisa da Semdgom 
plenumis mier ar Seesabameba saqmis efeqturi ganxilvis standarts 
da gadawyvetilebis miRebisaTvis moiTxovs imaze met dros, vidre es 
obieqturad aris saWiro. sakonstitucio sasamarTlos ganmartebiT, 
kanonmdebeli ar aris SezRuduli, miiCnios, rom normis moqmedebis 
SeCerebis sakiTxi, misi mniSvnelobis gaTvaliswinebiT saWiroebs 
sakonstitucio sasamarTlos plenumis monawileobas. amave dros, 
SesaZlebelia uzrunvelyofil iqnes sadavo normis moqmedebis pro-
cesSi sakonstitucio sasamarTlos plenumis monawileoba, imgvarad, 
rom naklebad moxdes normis SeCerebis sakiTxis gadawyvetis procesis 
dayovneba da ar Seiqmnas damatebiTi, arasaWiro saproceso barie-
rebi, raTa safrTxe ar Seeqmnas sadavo normis moqmedebis SeCerebis 
efeqturobas. sasamarTlom arakonstituciurad cno sadavo norma 
saqarTvelos konstituciis (2018 wlis 16 dekembramde moqmedi te-
qstis) 42-e muxlis pirvel punqtTan mimarTebiT.
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3. saqarTvelos sakonstitucio sasamarTlos mier 
saerTo sasamarTlos instituciuri dacva

3.1 saqalaqo da saapelacio sasamarTlos mosamarTleebis 
Tanamdebobaze daniSvnisa da gaTavisuflebis Sesaxeb 

iusticiis umaRlesi sabWos gadawyvetilebis dasabuTeba 

saerTo sasamarTlos instituciuri dacvis TvalsazrisiT sainte-
resoa saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 aprilis 
№3/2/717 gadawyvetileba saqmeze „saqarTvelos moqalaqeebi mTvarisa 
kevliSvili, nazi doTiaSvili da marina gloveli saqarTvelos par-
lamentis winaaRmdeg“. gansaxilvel saqmeSi sadavod gamxdari normebi 
Seexeba mosamarTlis saxelmwifo Tanamdebobis dakavebis uflebas. 
Sesabamisad, mocemul SemTxvevaSi sadavo normebis konstituciuroba 
Sefasda saqarTvelos konstituciis 29-e muxlis pirvel punqtTan 
mimarTebiT (2018 wlis 16 dekembramde moqmedi redaqcia). davis 
sagans warmoadgenda „saerTo sasamarTloebis Sesaxeb“ saqarTvelos 
organuli kanonis 36-e muxlis me-4 punqtis, 49-e muxlis pirveli 
punqtis „a“ qvepunqtis sityvebis „Tanamdebobaze niSnavs“ da 50-e 
muxlis me-4 punqtis konstituciuroba saqarTvelos konstituciis 
29-e muxlis pirvel da me-2 punqtebTan da 42-e muxlis pirvel pun-
qtTan mimarTebiT. 

sakonstitucio sasamarTlom kidev erTxel ganmarta, rom „saxel-
mwifo Tanamdeboba“ aris konstituciuri termini, romelic unda 
ganimartos misi avtonomiuri konstituciuri mniSvnelobiT, misi 
bunebisa da konstituciur-samarTlebrivi datvirTvis gaTvaliswine-
biT. saqarTvelos konstituciis 29-e muxlis miznebisTvis saxelmwifo 
samsaxuri aris profesiuli saqmianoba saxelmwifo da adgilobrivi 
TviTmmarTvelobis organoebSi, sxva sajaro funqciis ganxorcie-
lebis mizniT Camoyalibebul instituciebSi. aseve, saqarTvelos 
sakonstitucio sasamarTlos damkvidrebuli praqtikis mixedviT, 
mosamarTlis Tanamdeboba konstituciis miznebisTvis ganxilul unda 
iqnes im saxelmwifo Tanamdebobad, romlis dakavebisa da saqmianobis 
ganxorcielebis kanoniT gansazRvruli pirobebi unda Seesabamebodes 
saqarTvelos konstituciis 29-e muxls. Sesabamisad, mosamarTlis 
Tanamdebobis dakavebis maregulirebel kanonmdeblobaze vrceldeba 
saqarTvelos sakonstitucio sasamarTlos mier saqarTvelos kons-
tituciis 29-e muxliT dacul uflebasTan dakavSirebiT dadgenili 
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standartebi (mosamarTlis saxelmwifo Tanamdebobis konstituciuri 
statusisa da specifikis gaTvaliswinebiT). 

mosarCele mxare aRniSnavda, rom saqarTvelos konstituciiT 
dadgenili dasabuTebis moTxovna unda gavrceldes saqarTvelos 
iusticiis umaRlesi sabWos mier saqalaqo da saapelacio sasamarT-
los mosamarTlis Tanamdebobaze ganwesebis an ganwesebaze uaris 
Sesaxeb miRebul gadawyvetilebazec. ganxilvis sagans warmoadgenda 
is garemoeba, rom ar xdeba mosamarTlis Tanamdebobaze ganwesebis 
Sesaxeb saqarTvelos iusticiis umaRlesi sabWos mier miRebuli ga-
dawyvetilebis dasabuTeba. 

es gadawyvetileba imiT iqcevs yuradRebas, rom sakonstitucio sasa-
marTlo erTi mxriv ganmartavs mosamarTlis Tanamdebobaze daniSvnis 
an uaris Tqmis Sesaxeb gadawyvetilebis dasabuTebis aucileblobas da 
meore mxriv sadavo normas miiCnevs konstituciurad im safuZvliT, 
rom „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organul kanonSi 
arsebuli regulacia, kerZod, mosamarTleobis kandidatis mimarT 
Sefasebis furclis Sevseba, sakmarisia.

kerZod, sasamarTlom aRniSna, rom saqarTvelos iusticiis umaRlesi 
sabWos mier gadawyvetilebis dasabuTeba aucilebelia sabWos wevrebis 
mier ukanono, TviTneburi an/da mikerZoebuli gadawyvetilebis miRebis 
prevenciisaTvis. piris profesiuli daniSvnisas, rodesac gadawyveti-
leba Tanamdebobaze ganwesebis Sesaxeb ar warmoadgens politikuri 
procesis Semadgenel nawils, gadawyvetilebis dasabuTebis valdebu-
lebis ararseboba qmnis uflebamosilebis arajerovnad ganxorcielebis 
safrTxes, mosamarTleobis kandidats arTmevs samarTliani sasamarT-
los uflebiT efeqtianad sargeblobis SesaZleblobas, arTulebs da 
calkeul SemTxvevebSi SeuZlebels xdis miRebuli gadawyvetilebis 
kanonierebis Semowmebas sasamarTlos mier. gadawyvetilebis miRebis 
faqtobrivi winapirobis codnis gareSe kandidatisaTvis rTulia 
SearCios saTanado strategia sakuTari uflebis dasacavad. amasTa-
nave, dausabuTebeli gadawyvetilebis arsebobis pirobebSi, kandidati 
moklebulia SesaZleblobas, gamoasworos sakuTari xarvezebi, radgan 
ar icis, ris gamo eTqva uari mosamarTlis Tanamdebobaze ganwesebaze 
da ra unda moimoqmedos Semdgom konkursze warmatebis misaRwevad. 

amavdroulad, miuxedavad sasamarTlos mier zemoT moyvanili 
msjelobisa, sasamarTlom miiRo mis msjelobasTan winaaRmdegobrivi 
gadawyvetileba — sasamarTlom sadavo norma konstituciurad cno. 
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sasamarTlom aRniSna, rom mosamarTlis Tanamdebobaze ganwesebis Se-
saxeb miRebuli gadawyvetileba, zogadad, emyareba rig obieqtur da 
subieqtur kriteriumebs. subieqtur kriteriumebTan Sesabamisobis 
sakiTxis dasabuTeba da SemdgomSi am dasabuTebis gadamowmeba rTul 
amocanas warmoadgens. rTulia am sakiTxTan dakavSirebiT miRebuli 
gadawyvetilebis obieqturi axsna, dasabuTeba, am dasabuTebis gadamow-
meba, aseve swori an araswori gadawyvetis dadgena/gadamowmeba. amitom, 
am nawilSi gansakuTrebiT maRalia gadawyvetilebis mimRebi subieqtis 
diskrecia da iklebs dasabuTebulobis moTxovnac. sakonstitucio 
sasamarTlom miiCnia, rom gasaubrebis Semdeg saqarTvelos iustici-
is umaRlesi sabWos yoveli wevris mier TiToeuli mosamarTleobis 
kandidatis mimarT Sefasebis furclis Sevseba, romelSic Seitaneba 
mosamarTleobis kandidatis kriteriumebiT Sefasebis Sedegebi, — 
Caanacvlebda dasabuTebul gadawyvetilebas.

samarTliani sasamarTlos uflebis konteqstSi sakonstitucio 
sasamarTlom gaaanaliza „saerTo sasamarTloebis Sesaxeb“ saqarTvelos 
organuli kanoni da aRniSna, rom piris mosamarTled ganwesebaze uaris 
Tqmis Sesaxeb saqarTvelos iusticiis umaRlesi sabWos gadawyvetileba 
eqvemdebareba sasamarTlo kontrols mosarCelis mier miTiTebuli 
safuZvlebiT. kerZod, „saerTo sasamarTloebis Sesaxeb“ saqarTvelos 
organuli kanonis 354 muxlis pirveli punqtis „e“ qvepunqti iZleva 
gasaCivrebis SesaZleblobas proceduruli darRvevebis SemTxvevaSi. 
diskriminaciasTan dakavSirebiT davis SesaZleblobas iZleva amave 
muxlis pirveli punqtis „b“ qvepunqti, xolo amave punqtis „g“ qvepun-
qtis mixedviT, gadawyvetileba SeiZleba gasaCivrdes, Tu saqarTve-
los iusticiis umaRlesi sabWos wevrma gadaameta misTvis miniWebul 
uflebamosilebas. aRniSnulis gaTvaliswinebiT, sasamarTlom miiCnia, 
rom aSkaraa, „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli 
kanonis moqmedi redaqcia Seicavs saqarTvelos iusticiis umaRlesi 
sabWos mier miRebuli gadawyvetilebis gasaCivrebis SesaZleblobas 
im safuZvlebiT, romlebic mosarCelisaTvis iyo problematuri sa-
qarTvelos sakonstitucio sasamarTloSi sarCelis ganxilvisas. 

Sesabamisad, sasamarTlom ganmarta, rom saqarTvelos iustici-
is umaRlesi sabWo warmoadgens konstituciur organos, romelic 
mosamarTlis daniSvnisas axorcielebs mis konstituciur ufleba-
mosilebas. aRniSnuli garemoeba ar gamoricxavs am procesze sasa-
marTlo kontrolis ganxorcielebis konstituciursamarTlebriv 
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uflebamosilebas. saqarTvelos konstituciis 42-e muxlis pirveli 
punqtiT aRiarebuli samarTliani sasamarTlos uflebis moTxovnaa, 
nebismieri uflebaSemzRudveli aqtis sasamarTloSi konstituciuri 
standartebis Sesabamisad gasaCivrebis uzrunvelyofa. konstituciis 
aRniSnuli moTxovna, Sesabamisi Taviseburebebis gaTvaliswinebiT, 
vrceldeba saxelmwifo Tanamdebobaze ganwesebaze uaris Tqmis Se-
saxeb miRebuli gadawyvetilebis gasaCivrebaze. saxelmwifo Tanamde-
bobaze ganwesebaze uaris Tqmis Sesaxeb gadawyvetilebis sasamarTlo 
kontroli emsaxureba TviTneburi, dausabuTebeli da mikerZoebuli 
gadawyvetilebebis prevencias.

sasamarTlom aRniSna, rom samarTliani sasamarTlos uflebis stan-
dartebis gansazRvrisas, mxedvelobaSi unda iqnes miRebuli gadasasinji 
uflebaSemzRudveli aqtisa Tu qmedebis konstituciursamarTlebrivi 
buneba. kerZod, piris Tanamdebobaze ganwesebisa da ganwesebaze uaris 
Tqmis Sesaxeb miRebuli gadawyvetileba efuZneba rig obieqtur da 
subieqtur kriteriumebs. xolo, aRniSnuli gadawyvetilebis miRebisas 
gadawyvetilebis mimRebi subieqti sargeblobs garkveuli xarisxis 
mixedulebiT. samarTliani sasamarTlos uflebrivi standartebis 
gansazRvrisas, mxedvelobaSi unda iqnes miRebuli is garemoeba, rom 
obieqturi, gadamowmebadi kriteriumebis farglebSi gadawyvetileba 
eqvemdebareba sasamarTlos mier gadaxedvas ufro mkacri standar-
tebiT. sasamarTlo kontrolis standarti, cxadia, aseTive mkacri 
ver iqneba iseT SemTxvevaSi, rodesac saqme exeba gadawyvetilebebis 
gadaxedvas subieqturi kriteriumebis farglebSi. rogorc ukve 
aRiniSna, subieqturi kriteriumebis nawilSi, gansakuTrebiT farToa 
gadawyvetilebis mimRebi organos mixeduleba da iklebs gadawyveti-
lebis dasabuTebisa da gadasinjvis farglebi.

sasamarTlom aRniSna, rom piris Tanamdebobaze ganwesebaze ua-
ris Tqmis gadawyvetilebis gadasinjva sasamarTlos mier rogorc 
obieqturi, aseve subieqturi kriteriumebis farglebSi unda moxdes 
im xarisxiT, rom uzrunvelyos saxelmwifo Tanamdebobis dakavebis 
uflebis efeqturi dacva. sasamarTlo kontrolma unda gamoricxos 
TviTneburi, mikerZoebuli da diskriminaciuli gadawyvetilebebis 
miReba. cxadia, sasamarTlo uflebamosili ar aris, Caanacvlos gadawy-
vetilebis mimRebi subieqti, mis nacvlad ganaxorcielos diskreciuli 
uflebamosileba da miiRos gadawyvetileba, Tumca, sasamarTlom unda 
Seamowmos aRniSnuli subieqtis mier sakuTari mixedulebis gamoyenebis 
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marTebuloba. winaaRmdeg SemTxvevaSi eWvqveS dadgeba ara mxolod 
samarTliani sasamarTlos, aramed — saxelmwifo Tanamdebobis daka-
vebis konstituciuri uflebis garantiebi. am ganmartebis Sedegad, 
sasamarTlom miiCnia, rom samarTliani sasamarTlos uflebas sadavo 
normebi ar arRvevdnen. sasamarTlom ar daakmayofila sasarCelo 
moTxovna.

3.1.1 gansxvavebuli azri saqarTvelos sakonstitucio 
sasamarTlos 2017 wlis 7 aprilis №3/2/717 gadawyvetilebaze 

„saqarTvelos moqalaqeebi mTvarisa kevliSvili, nazi doTiaSvili 
da marina gloveli saqarTvelos parlamentis winaaRmdeg“.

aRniSnul saqmes Tan erTvis sami mosamarTlis gansxvavebuli azri. 
saqarTvelos sakonstitucio sasamarTlos plenumis 2017 wlis 7 
aprilis N3/2/717 gadawyvetilebaze saqarTvelos sakonstitucio 
sasamarTlos wevrebis — irine imerliSvilis, giorgi kverenCxilaZis 
da maia kopaleiSvilis gansxvavebuli azris Tanaxmad, miuxedavad 
imisa, rom kanonmdebeli keTilsindisierebis kriteriumis mixedviT 
Sefasebis sxvadasxva maxasiaTeblebs CamoTvlis, sabolood, mosamarT-
leobis kandidati fasdeba martooden mSrali sityvebis miTiTebiT 
— ar akmayofilebs, akmayofilebs, srulad akmayofilebs. aRniSnuli 
regulireba badebs bundovanobisa da samarTlebrivi ganuWvretlobis 
gancdas, radgan sruliad gaurkvevelia, keTilsindisierebis krite-
riumis romeli maxasiaTeblis Sefasebis Sedegad mivida iusticiis 
sabWo konkretul daskvnamde. mSralad, yovelgvari werilobiTi 
dasabuTebis gareSe miTiTeba sityvebisa — ar akmayofilebs, akmayo-
filebs, srulad akmayofilebs, gamoricxavs SesaZleblobas, gada-
mowmdes ama Tu im kandidatis TanamdebobasTan Sesabamisobis Taobaze 
miRebuli gadawyvetilebis safuZvlebi. aRsaniSnavia, rom „Sablonuri“ 
gadawyvetilebebi azianebs mosamarTleobis kandidatebis SerCevis 
process, ar iZleva imis gadamowmebis SesaZleblobas, Tu ramdenad 
keTilsindisierad gamoiyena iusticiis sabWom misTvis miniWebuli 
diskreciuli uflebamosileba. kidev ufro safrTxis matarebelia 
msgavsi regulireba organuli kanonis 35-e muxlis me-12 punqtis 
konteqstSi. me-12 punqtis Tanaxmad, kenWisyraze ar dgeba mosamarT-
leobis is kandidati, romelic „ar akmayofilebs“ keTilsindisierebis 
kriteriums. moqmedi sakanonmdeblo regulaciis pirobebSi, rodesac 
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ar xdeba gadawyvetilebis werilobiTi dasabuTeba, SeuZlebelia imis 
gadamowmeba, Tu ras daeyrdno iusticiis umaRlesi sabWo, rodesac 
kandidats dauwera Sefaseba — ar akmayofilebs. 

analogiuri viTarebaa rodesac mosamarTleobis kandidati fasdeba 
kompetenturobis kriteriumebis maxasiaTeblebis safuZvelze. or-
ganuli kanonis 35¹ muxlis me-16 punqtis Tanaxmad, kompetenturobis 
kriteriumis maxasiaTeblebis mixedviT, mosamarTleobis kandidati 
fasdeba mxolod qulebiT. gansazRvrulia TiToeuli maxasiaTeblis 
qulaTa maqsimaluri odenoba. amasTan, obieqturi damkvirveblis 
TvalSi bundovania, Tu ra garemoebaTa gamo moxda ama Tu im quliT 
Sefaseba an maqsimalur qulaze naklebi (an bevrad naklebi) qulis 
dawera. organuli kanoni amis savaldebulo dasabuTebis moTxovnas ar 
Seicavs. imavdroulad, mosamarTleobis kandidatis mier mopovebul 
qulaTa gansazRvruli raodenobis jamia saWiro imisaTvis, rom mosa-
marTlis vakantur Tanamdebobaze ganwesebis mizniT mosamarTleobis 
kandidats kenWi eyaros. kenWi eyreba mxolod im kandidats, romlis 
mier mopovebuli qulaTa jami qulebis maqsimaluri raodenobis 
aranakleb 70 procentia. 

gansxvavebuli azris avtorebi ar eTanxmebian sasamarTlos plenumis 
umravlesobis mosazrebas, rom saqarTvelos iusticiis umaRlesi sa-
bWos wevrebis mier TiToeul kandidatze Sefasebis furclis Sevseba, 
imavdroulad, ganapirobebs miRebuli gadawyvetilebis dasabuTebas. 
gansxvavebuli azris mqone mosamarTleebi miiCneven, organuli kano-
nis 35-e muxlis me-10 punqtis Tanaxmad, Sefasebis furcelSi sabWos 
wevris mier Seitaneba mosamarTleobis kandidatis Sefasebis Sedegi 
da, Sesabamisad, ar xdeba imis werilobiTi dasabuTeba, ra konkretuli 
maxasiaTeblebis gaTvaliswinebiT mivida sabWos wevri Sesabamis Sede-
gamde. mxolod kriteriumebis, maxasiaTeblebis da qulebis sakanonm-
deblo gawera ver CaiTvleba mosarCelis uflebis dacvis garantad, 
radgan SeuZlebeli xdeba gadamowmeba, Tu ramdenad gaiTvaliswina 
esa Tu is kriteriumi sabWos wevrma gadawyvetilebis miRebisas, ra-
dgan sabWos wevrs organuli kanoniT ar ekisreba gadawyvetilebis 
dasabuTebis valdebuleba.

gansxvavebul azrSi miTiTebulia, rom plenumis umravlesobis ga-
dawyvetileba emyareba normaTa imgvar interpretirebas da ganvrco-
bas, rac azaralebs mTlianad mosamarTleobis kandidatebis SerCevis 
process da sakonstitucio marTlmsajulebas. dauSvebelia normaTa 
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iseTi interpretacia, romelic ewinaaRmdegeba kanonmdeblis nebas, 
normis calsaxad gamoxatuli miznis Sesaxeb. aseTi interpretaciiT 
samarTalgamomyenebeli xels uwyobs, rom sakanonmdeblo regulacia 
sakuTari SexedulebiT Secvalos. interpretaciisas normas ar unda 
daekargos misi mTavari mizani. sasamarTlo ar unda Seecados normaTa 
gakeTilSobilebas adamianis uflebebisa da Tavisuflebebis sazianod. 
normaTa interpretacia ukavSirdeba samarTlebrivi usafrTxoebis 
sakiTxs, romelic moiTxovs, rom kanonebis ganmartebiT ar daziandes 
problemis samarTliani gadawyveta. 

3.2 uzenaesi sasamarTlos mosamarTlis Tanamdebobaze 
asarCevad iusticiis umaRlesi sabWos kenWisyris procedura 

— saqarTvelos sakonstitucio sasamarTlos 2020 wlis 
30 ivlisis №3/1/1459,1491 gadawyvetileba „saqarTvelos 

saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“

sainteresoa 2020 wlis 30 ivlisis №3/1/1459,1491 gadawyvetileba 
saqmeze: saqarTvelos saxalxo damcveli saqarTvelos parlamentis 
winaaRmdeg. davis sagans warmoadgens: a) №1459 konstituciur sarCel-
ze: „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanonis 
341 muxlis me-7 punqtis pirveli winadadebis sityvebis: „saqarTvelos 
iusticiis umaRlesi sabWo ... Tavis mier gansazRvruli proceduriT 
atarebs farul kenWisyras kandidatis Semdgom etapze gadayvanis Tao-
baze“, me-2 da me-10 winadadebebis, amave muxlis me-12 punqtis pirveli 
da me-3 winadadebebisa da me-13 punqtis me-2 winadadebis konstitu-
ciuroba saqarTvelos konstituciis 25-e muxlis pirveli punqtis 
pirvel winadadebasTan da 31-e muxlis pirvel punqtTan mimarTebiT; 
b) №1491 konstituciur sarCelze: „saerTo sasamarTloebis Sesaxeb“ 
saqarTvelos organuli kanonis 341 muxlis me-15 punqtis pirveli, me-3 
da me-4 winadadebebis konstituciuroba saqarTvelos konstituciis 
25-e muxlis pirveli punqtis pirvel winadadebasTan da 31-e muxlis 
pirvel punqtTan mimarTebiT.

saxalxo damcvelma gaasaCivra „saerTo sasamarTloebis Sesaxeb“ 
saqarTvelos organuli kanonis is sadavo normebi, romlebic gan-
sazRvravs uzenaesi sasamarTlos mosamarTlis Tanamdebobaze asar-
Cevad saqarTvelos iusticiis umaRlesi sabWos mier saqarTvelos 
parlamentisTvis warsadgeni kandidatebis SerCevis wess. kerZod, 
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saqarTvelos iusticiis umaRlesi sabWo farulad uyris kenWs saqar-
Tvelos uzenaesi sasamarTlos mosamarTlis Tanamdebobaze asarCevad 
saqarTvelos parlamentisTvis warsadgen kandidatebs.

mosarCele mxare miiCnevs, rom sadavo normebi ewinaaRmdegeba 
saqarTvelos konstituciis 25-e muxlis pirveli punqtis pirveli 
winadadebiT dacul sajaro Tanamdebobis dakavebisa da saqarTvelos 
konstituciis 31-e muxlis pirveli punqtiT garantirebul samarT-
liani sasamarTlos uflebebs. 

3.2.1 saqarTvelos iusticiis umaRlesi sabWos mier 
gadawyvetilebis dasabuTebulobisa da farulad miRebis sakiTxi

2020 wlis 30 ivlisis №3/1/1459,1491 saqmis farglebSi sakonsti-
tucio sasamarTlom Seafasa ramdenad ewinaaRmdegeba saqarTvelos 
konstituciis 25-e muxlis pirveli punqtis pirveli winadadebiT 
dacul uflebas, erTi mxriv, saqarTvelos uzenaesi sasamarTlos mo-
samarTleobis kandidatTa wardgenis Sesaxeb saqarTvelos iusticiis 
umaRlesi sabWos gadawyvetilebis dasabuTebis ararseboba, xolo, 
meore mxriv, kenWisyris faruloba. 

sasamarTlom aRniSna, rom sadavo normebi ar ewinaaRmdegeba kons-
titucias. sasamarTlom miiCnia, rom saqarTvelos iusticiis umaRlesi 
sabWo warmoadgens Sesabamisi kompetenciiT aRWurvil politikurad 
neitralur organos, romelic sargeblobs damoukideblobis maRali 
konstituciuri garantiebiT da Seswevs unari, kandidatTa SerCevis 
procesSi ixelmZRvanelos martooden konstituciis moTxovnebis 
Sesabamisad da srulfasovnad Seasrulos konstituciiTve gansazR-
vruli misi mTavari funqcia. saqarTvelos uzenaesi sasamarTlos 
mosamarTleTa SerCevisa da ganwesebis procesSi ori konstituciuri 
organos (parlamentis da iusticiis umaRlesi sabWos) monawileoba, 
maTi funqciebi, daniSnuleba, statusi, erTobliobaSi, uzrunvelyofs 
uzenaesi sasamarTlos dakompleqtebas konstituciis moTxovnebis 
Sesabamisad — saTanado kompetenciis, keTilsindisieri mosamarTlee-
biT. 2020 wlis 30 ivlisis №3/1/1459,1491 saqmeze mosarCele mxare 
miiRnevda, rom iusticiis sabWos gadawyvetilebis dausabuTeblobis 
sakiTxisgan damoukideblad, sadavo normebis arakonstituciurobas 
aseve ganapirobebs gadawyvetilebis miRebis farulobis wesi. sasa-
marTlom konstituciis Sesabamisad miiCnia kenWisyris faruloba.
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sakonstitucio sasamarTlos miaCnia, rom gansaxilvel SemTxvevaSi 
saqarTvelos iusticiis umaRlesi sabWos mier mosamarTleTa SerCevis 
sakiTxze gadawyvetilebis farulad miReba aRniSnuli organos mier 
sakuTari funqciebis saTanadod Sesrulebis damatebiT garantias 
qmnis, ramdenadac, miuxedavad organos gansakuTrebuli statusisa, 
yovelTvis arsebobs riskebi, calkeulma jgufebma Tu pirebma moin-
domon sabWos wevrze zegavlenis moxdena. mxedvelobaSia misaRebi is 
garemoebac, rom sabWos mosamarTle wevrebs xSirad gadawyvetilebebis 
miReba uwevT TavianTi kolegebis mimarTac da aseT SemTxvevebSic, 
kenWisyris faruloba gacilebiT metad uzrunvelyofs maTi nebis 
Tavisufal gamovlenas. amdenad, sabWos mier mosamarTleTa, maT Soris 
parlamentisTvis warsadgeni uzenaesi sasamarTlos mosamarTleobis 
kandidatebis SerCevisas, gadawyvetilebis miReba faruli kenWisyriT 
uzrunvelyofs amgvari riskebisgan dazRvevas da qmnis gadawyveti-
lebis Tavisufal garemoSi miRebis met garantias. 

kerZod, sasamarTlom ganmarta, rom zogadad, faruli kenWisyra 
emsaxureba iseT mniSvnelovan sajaro interess, rogoricaa gadawy-
vetilebis mimRebi piris/organos dacva garegani Carevebisa da ze-
moqmedebisagan, mesame pirebis kontrolisa Tu zewolisgan. faruli 
kenWisyra qmnis garantias, gadawyvetileba miRebul iqnes damouki-
deblad, nebis absoluturad Tavisuflad gamovlenis safuZvelze da 
mniSvnelovnad azRvevs gadawyvetilebis mimReb pirebs maT winaaRmdeg 
mimarTuli ukanono qmedebebisgan. Sesabamisad, kenWisyris faruloba, 
ZiriTadad, emsaxureba obieqturi da samarTliani gadawyvetilebis 
miRebis SesaZleblobas, uzrunvelyofs gadawyvetilebis mimRebi pi-
ris daculobas. sasamarTlos ganmartebiT, calkeul SemTxvevebSi, 
saqarTvelos konstitucia icnobs gadawyvetilebis rogorc faruli, 
aseve Ria kenWisyriT miRebis wess. magaliTisaTvis, saarCevno kolegia 
Ria kenWisyriT irCevs saqarTvelos prezidents, xolo saqarTvelos 
parlamenti faruli kenWisyriT irCevs saqarTvelos parlamentis 
Tavmjdomares. amasTanave, Riaa parlamentis sxdomaze kenWisyra, 
garda konstituciiT an kanoniT gaTvaliswinebuli sagamonakliso 
SemTxvevebisa. Sesabamisad, konkretuli miznobriobis gaTvaliswine-
biT, sxvadasxva procedurasTan mimarTebiT, SesaZloa gamarTlebuli 
iyos faruli an Ria kenWisyra. amdenad, is garemoeba, Tu ramdenad 
warmoadgens kenWisyris Riaoba uflebis Semadgenel nawils, unda 
Semowmdes yovel konkretul viTarebaSi, vinaidan SesaZloa, ga-
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movlindes calkeuli SemTxvevebi, rodesac iarsebebs farulobis 
sapirwone mniSvnelovani interesi gadawyvetilebis Ria kenWisyriT 
miRebis sasargeblod.

rogorc gadawyvetilebaSia miTiTebuli, gansaxilvel SemTxvevaSi 
saqarTvelos iusticiis umaRlesi sabWos mier mosamarTleTa SerCevis 
sakiTxze gadawyvetilebis farulad miReba aRniSnuli organos mier 
sakuTari funqciebis saTanadod Sesrulebis damatebiT garantias qmnis, 
ramdenadac, miuxedavad organos gansakuTrebuli statusisa, yovel-
Tvis arsebobs riskebi, calkeulma jgufebma Tu pirebma moindomon 
sabWos wevrze zegavlenis moxdena. mxedvelobaSia misaRebi is garemoe-
bac, rom sabWos mosamarTle wevrebs xSirad gadawyvetilebebis miReba 
uwevT TavianTi kolegebis mimarTac da aseT SemTxvevebSic, kenWisyris 
faruloba gacilebiT metad uzrunvelyofs maTi nebis Tavisufal 
gamovlenas. rogorc zemoT aRiniSna, sasamarTlom miiCnia, rom sabWos 
mier mosamarTleTa, maT Soris parlamentisTvis warsadgeni uzenaesi 
sasamarTlos mosamarTleobis kandidatebis SerCevisas, gadawyvetilebis 
miReba faruli kenWisyriT uzrunvelyofs amgvari riskebisgan dazRvevas 
da qmnis gadawyvetilebis Tavisufal garemoSi miRebis met garantias.

aRniSnuli msjelobis Sedegad, sakonstitucio sasamarTlom mi-
iCnia, rom gansaxilvel SemTxvevaSi mosarCele mxarem ver warmoaCina 
saTanado argumentacia, ratom sjobs Riaoba farulobas da, kidevac 
rom sjobdes, ratom aris is arakonstituciuri. Sesabamisad, sasa-
marTlom daadgina, rom sadavo normebi, romliTac ganisazRvreba 
iusticiis sabWos mier uzenaesi sasamarTlos mosamarTleobis kandi-
datTa SerCevis procesSi gadawyvetilebis miReba faruli kenWisyriT, 
ar ewinaaRmdegeba saqarTvelos konstituciis 25-e muxlis pirveli 
punqtis pirveli winadadebiT dacul uflebas.

3.2.2 gansxvavebuli azri saqarTvelos sakonstitucio 
sasamarTlos 2020 wlis 30 ivlisis №3/1/1459,1491 

gadawyvetilebaze „saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg“

dasaxelebul gadawyvetilebas Tan axlavs 4 mosamarTlis gansx-
vavebuli azri. saqarTvelos sakonstitucio sasamarTlos plenumis 
2020 wlis 30 ivlisis №3/1/1459,1491 gadawyvetilebaze saqarTvelos 
sakonstitucio sasamarTlos mosamarTleebis — Teimuraz tuRuSis, 
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irine imerliSvilis, giorgi kverenCxilaZis da Tamaz cabutaSvilis 
gansxvavebuli azris Tanaxmad, sasamarTlom arasworad ganmarta 
saqarTvelos konstituciis 25-e muxliT daculi garantiebi piris 
mier uzenaesi sasamarTlos mosamarTlis Tanamdebobis dakavebasTan 
mimarTebiT. gadawyvetilebaSi sakonstitucio sasamarTlos moqmedi 
praqtikis sawinaaRmdegod ugulebelyofilia saxelmwifo Tanamdebo-
bis dakavebis uflebis dacvis farglebi, saqarTvelos konstituciiT 
gaTvaliswinebuli saxelmwifo Tanamdebobis pirebis angariSvalde-
bulebis principebi da konstituciaSi ganxorcielebuli im cvlile-
bis miznebi, romlis farglebSic mosamarTleTa SerCevis procesSi 
saqarTvelos prezidentis monawileoba iusticiis umaRlesi sabWoTi 
Canacvlda. 

gansxvavebuli azris avtorebi aRniSnaven, rom sasamarTlom araswo-
rad Seafasa saqarTvelos konstituciis 31-e muxlis pirveli punqtiT 
daculi samarTliani sasamarTlos uflebis moTxovnebi mosamarT-
leTa SerCevis procesTan mimarTebiT. ar iqna gaTvaliswinebuli 
procesisadmi sazogadoebis ndobis mniSvneloba, ugulebelyofilia 
samoqalaqo sazogadoebisa Tu saerTaSoriso organizaciebis Sefa-
sebebi, romlebic naTlad warmoaCens, rom sadavo normiT dadgenili 
proceduris xarvezebi ara mxolod Teoriulad arsebobs, aramed 
aseve mZimed gamovlinda praqtikaSi, ramac procesisadmi farTo un-
dobloba ganapiroba. 

gansxvavebuli azris Tanaxmad, gadawyvetilebis dasabuTebulobis 
moTxovna ukavSirdeba Tavad misaRebi gadawyvetilebis bunebas da 
gadawyvetilebis mimRebi pirebis angariSvaldebulebas. xalxis mier 
miniWebuli uflebamosilebis ganxorcielebisas xelisuflebis xalxi-
sadmi angariSvaldebuleba demokratiuli saxelmwifos ganuyofeli 
nawilia. marTvis ganxorcieleba saTanado angariSvaldebulebis 
gareSe xelisuflebis miTvisebas uTanabrdeba, rasac konstitu-
cia araorazrovnad krZalavs. gansxvavebul azrSi aRniSnulia, rom 
swred sakiTxis gadawyvetisas gakeTebuli saTanado dasabuTeba aris 
gadawyvetilebis samarTlis safuZvelze miRebis umTavresi dastu-
ri. gadawyvetilebis dasabuTebis gareSe miRebis uflebamosileba 
faqtobrivad mis mizanSewonilobaze, survilze dayrdnobiT miRebas 
uTanabrdeba. msgavs SesaZleblobas ki, konstitucia mxolod politi-
kur xelisuflebas xalxis mier uSualo kontrolis ganxorcielebis 
pirobiT aniWebs.
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mosamarTleebi ar iziareben saqarTvelos sakonstitucio sasamarT-
los 2020 wlis 30 ivlisis N3/1/1459,1491 gadawyvetilebaSi sasamarTlos 
mier gamoTqmul pozicias. isini miiCneven, rom saqarTvelos konsti-
tuciis 25-e muxli moiTxovs uzenaesi sasamarTlos mosamarTleTa 
SerCevis iseTi sistemis Seqmnas, romlis farglebSic, erTi mxriv, 
iusticiis umaRles sabWos eqneba sakmarisi berketebi kandidatTa 
keTilsindisierebisa da kompetenturobis Sesafaseblad, meore mxriv 
ki, gamoiricxeba iusticiis umaRlesi sabWos mier gadawyvetilebis 
dausabuTeblad, TviTmiznurad miRebis SesaZlebloba. 

gansxvavebul azrSi yuradRebaa gamaxvilebuli aseve kenWisyris 
farulobis sakiTxze. mosamarTleTa mosazrebiT, gadawyvetilebis 
sajaro miReba gamWvirvalobisa da sazogadoebis winaSe angariSvalde-
bulebis uzrunvelyofis mniSvnelovani winapirobaa. gadawyvetilebis 
faruli kenWisyriT miReba ki mniSvnelovnad amcirebs iusticiis umaR-
lesi sabWos wevrebis angariSvaldebulebis xarisxs. amdenad, faruli 
kenWisyris gamarTlebas sWirdeba argumentebi, romelic miuTiTebs 
iusticiis umaRlesi sabWos nebaze, gare zemoqmedebis iseT safrTxee-
bze, romlebic Ria kenWisyris pirobebSi ver iqneba Tavidan acile-
buli. iusticiis umaRlesi sabWos ukanono zemoqmedebisagan dacvis 
mravali meqanizmi arsebobs da saWiroebis SemTxvevaSi SeiZleba kidev 
Seiqmnas. gansxvavebuli azris Tanaxmad, sasamarTlos gadawyvetilebis 
dasabuTebidan ar ikveTeba, ratom aris Ria kenWisyrasTan dakavSi-
rebuli safrTxeebi imdenad gadaulaxavi, rom gamarTldes sabWos 
wevrebis angariSvaldebulebis xarisxis uaRresad Semcireba. faru-
li kenWisyris pirobebSi ucnobia, romelma wevrma romel kandidats 
misca xma. Sesabamisad, Teoriuladac ki SeuZlebelia ganisazRvros 
kandidatTa romel Sefasebas daefuZna sabWo, rogorc kolegiuri 
organo an/da misi wevrebi, ar ikveTeba bma gakeTebul Sefasebebsa da 
kenWisyris Sedegad micemul xmebs Soris.

gansxvavebuli azris Tanaxmad, uzenaesi sasamarTlos mosamarTle-
Ta SerCevis iusticiis umaRles sabWoSi mimdinare procedura, erTi 
mxriv, sabWos wevrebs ar uzrunvelyofs kandidatTa saTanadod Ser-
CevisaTvis saWiro meqanizmebiT. meore mxriv ki, saerTod ar Seicavs 
garantiebs, romelic sabWos wevrebis TviTnebobisa da miukerZoe-
blobisagan daicavs SerCevaSi monawile kandidatebs.
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3.2.2.1 adgilobrivi da saerTaSoriso Sefasebebis  

analizi gansxvavebul azrSi

gansxvavebul azrSi ganxilulia da yuradReba gamaxvilebulia ad-
gilobriv da saerTaSoriso Sefasebebze, miTiTebulia, rom uzenaesi 
sasamarTlos mosamarTleTa SerCevis procesi gamoirCeoda maRali 
sazogadoebrivi interesiT.

a. veneciis komisiis 2010 wlis 16 martis CDL-AD(2010)004 moxseneba 

„sasamarTlo sistemis damoukideblobis Sesaxeb“

gansxvavebuli azris Tanaxmad, Sesabamisi kanonmdeblobis, maT Soris, 
sadavo normebis saqarTvelos parlamentis mier miRebis procesSi aq-
tiurad iyo CarTuli veneciis komisia, romelmac warmoadgina sakuTari 
daskvna da rekomendaciebi saqarTvelos uzenaes sasamarTloSi mosa-
marTleTa daniSvnis momwesrigebel kanonmdeblobasTan dakavSirebiT. 

gansxvavebul azrSi erT-erT mniSvnelovan dokumentadaa miTiTebu-
li „sasamarTlo sistemis damoukideblobis Sesaxeb“ veneciis komisiis 
2010 wlis 16 martis CDL-AD(2010)004 moxseneba. gansxvavebuli azris 
avtorebma gadmosces miTiTebuli dokumentis III nawilis me-2 da me-3 
Tavebis analizi da Sefaseba gansaxilveli saqmis konteqstSi. gansx-
vavebuli azris Tanaxmad, veneciis komisiis dasaxelebuli dokumenti 
araorazrovnad ganamtkicebs princips, romlis mixedviTac, mosa-
marTleTa daniSvnasa da profesiul saqmianobasTan dakavSirebuli 
nebismieri gadawyvetileba unda efuZnebodes mosamarTleobis kan-
didatebis damsaxurebas, profesiuli kvalifikaciisa Tu pirovnuli 
maxasiaTeblebis Sefasebas. aRniSnuli miznis uzrunvelyofisaTvis 
ki, veneciis komisiis rekomendaciiT, aucilebelia, arsebobdes sasa-
marTlo sistemis formirebis gamWvirvale procedurebi da Tanmim-
devruli praqtika. veneciis komisiis poziciiT, miuxedavad imisa, 
rom ar arsebobs mosamarTleTa SerCevis erTiani modeli, romelic 
yvela saxelmwifoSi msgavsi iqneba, aucilebelia, SemuSavebul iqnes 
sasamarTlo xelisuflebis formirebis imgvari meqanizmi, romelic, 
mosamarTleTa daniSvnis procesSi, gamoricxavs politikuri Sexedu-
lebebis dominirebas kandidatTa damsaxurebaze.

veneciis komisiis dasaxelebuli moxsenebis mixedviT, axal de-
mokratiebSi, romlebSic Zalauflebis samarTlebrivi kulturiTa da 
tradiciebiT boWvis naklebi gamocdileba arsebobs, aucilebelia, 
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SemuSavebul iqnes gamoxatuli konstituciuri garantiebi xelisu-
flebis aRmasrulebeli Stos mier mosamarTleTa daniSvnis procesSi 
politikuri Zalauflebis borotad gamoyenebis Tavidan asacileblad. 
veneciis komisiis ganmartebiT, sasamarTlo sistemis damoukideblobis 
uzrunvelyofis saTanado meqanizms xelisuflebis politikuri Stoe-
bisagan damoukidebeli marTlmsajulebis sabWoebis an ekvivalenturi 
organoebis arseboba warmoadgens, romelTac unda gaaCndeT gadamwyveti 
gavlena mosamarTleebis daniSvnasa da karierasTan dakavSirebul saki-
Txebze gadawyvetilebis miRebis procesSi. amavdroulad, sasamarTlo 
sistemis damoukideblobis legitimuri miznis miRwevisaTvis saWiroa, 
rom amgvari marTlmsajulebis sabWoebs Tavad hqondeT damoukideblo-
bis konstituciuri garantiebi, maTi dafuZnebis, uflebamosilebebisa 
da avtonomiis sakiTxebTan dakavSirebiT.

rogorc gansxvavebul azrSia miTiTebuli, zemoaRniSnuli moxsene-
bis analizi cxadyofs, rom veneciis komisiis rekomendacias, saerTo 
sasamarTloebis mosamarTleTa SerCevis procesSi, ara mxolod marTl-
msajulebis damoukidebeli sabWoebis an ekvivalenturi organoebis 
CarTva warmoadgenda, aramed miznad isaxavda aRniSnuli procesis 
depolitizacias, kandidatis damsaxurebis, kompetenturobisa da 
pirovnuli maxasiaTeblebis gaTvaliswinebiT SerCevas, politikur Tu 
sxvagvar mizanSewonilobaze dafuZnebuli gadawyvetilebis gamoricx-
vas da sasamarTlo sistemis formirebis gamWvirvale procedurebis 
SemuSavebas, romlis farglebSic saTanadod iqneboda uzrunvelyo-
fili sasamarTlo xelisuflebis damoukidebloba.

amdenad, gansxvavebuli azris avtorebi miiCneven, rom konstitu-
ciis miRebisas kanonmdeblis neba, aSkarad, mimarTuli iyo uzenaesi 
sasamarTlos mosamarTleebis daniSvnasTan dakavSirebiT politikuri 
organoebisaTvis damaxasiaTebeli, mizanSewonilobaze dafuZnebuli 
gadawyvetilebis Semcirebis da dasabuTebaze dafuZnebuli gamWvir-
vale sistemis Seqmnisken. 

erT-erT yvelaze kritikul sakiTxad veneciis komisiis SefasebaSi1 
iusticiis umaRlesi sabWos kenWisyris faruloba da Sesabamisi da-

1 veneciis komisiis 2019 wlis 24 ivnisis sagangebo mosazreba uzenaesi sasamarTlos 
mosamarTleTa SerCevasa da daniSvnasTan dakavSirebiT; miRebul iqna veneciis komisiis 
119-e plenarul sesiaze; 21-22 ivnisi, 2019 weli; (CDL-AD(2019)009); xelmisawvdomia: https://
www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2019)009-e (ukanasknelad gadamowmda 
2020 wlis 7 agvistos).



51

I. saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika  
sasamarTlos instituciuri da personaluri garantiebis dacvasTan mimarTebiT

sabuTebis valdebulebis ararseboba dasaxelda. mniSvnelovania, rom 
veneciis komisia kanonmdebels faruli kenWisyris srulad gauqmebisken 
mouwodebda da aRniSnavda, rom amgvari kenWisyra, TavisTavad, safuZ-
vels aclis sabWos mier miRebuli gadawyvetilebebis dasabuTebasa 
da Sesabamisi axsna-ganmartebis warmodgenas. dasabuTebis arsebobis 
aucileblobas veneciis komisia ukavSirebda ara mxolod kandida-
tisTvis im mizezebis gacnobas, romelTa safuZvelzec mas Semdgom 
etapze gadasvlaze eTqva uari, aramed misi mxridan am gadawyvetilebis 
efeqturi gasaCivrebis SesaZleblobis uzrunvelyofas, agreTve, ius-
ticiis umaRlesi sabWos mxridan dausabuTebeli gadawyvetilebebis 
miRebis dazRvevasa da, sabolood, mosamarTleTa SerCevis procesis 
mimarT sandoobis Camoyalibebas.

b. euTos demokratiuli institutebisa da adamianis  

uflebaTa ofisi (ODIHR)

veneciis komisiasTan erTad, kanonmdeblobis SemuSavebis, agreTve 
mosamarTleTa SerCevis procesSi aqtiur monitorings axorcielebda 
euTos demokratiuli institutebisa da adamianis uflebaTa ofisi 
(ODIHR),2 romelmac sakuTari sadamkvirveblo misiis mier mopovebul 
informaciaze dayrdnobiT, warmoadgina saboloo Sefasebebi rogorc 
iusticiis umaRlesi sabWos mier Catarebuli SerCevis proceduris, ise 
SemdgomSi, parlamentSi mimdinare procedurebis Sesaxeb.3 ODIHR saku-
Tar angariSebSi xazgasmiT gamoyofda im garemoebas, rom sabolood, 
sabWos mier parlamentisTvis nominirebuli kandidatebis sia ar iyo 
TanxvedraSi sabWos wevrTa mxridan kandidatebis keTilsindisiere-
bisa da kompetenturobis niSniT gakeTebuli Sefasebebis SedegebTan 
(igulisxmeba „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organu-
li kanonis 341 muxlis me-11 punqtis safuZvelze ganxorcielebuli 
kandidatTa Sefaseba). angariSSi xazgasmulia, rom dasaxelebuli 

2 euTos/ODIHR saqarTvelos uzenaesi sasamarTlos mosamarTleTa wardgenisa da daniSvnis 
pirveli etapis angariSi; ivnisi-seqtemberi; 2019 weli (angariSis inglisuri da qarTuli 
versiebi xelmisawvdomia el. misamarTze: https://www.osce.org/odihr/429488 gansxvavebul 
azrSi mocemuli zusti gverdebis citireba emTxveva angariSis inglisur oficialuri 
versiis gverdebs); (ukanasknelad gadamowmda 2020 wlis 7 agvistos).

3 euTos/ODIHR saqarTvelos uzenaesi sasamarTlos mosamarTleTa wardgenisa da daniSvnis 
meore angariSi; ivnisi-dekemberi; 2019 weli (angariSis inglisuri da qarTuli versiebi 
xelmisawvdomia el. misamarTze: http://www.osce.org/odihr/443494 (ukanasknelad gadamowmda 
2020 wlis 7 agvistos).
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winaaRmdegoba ar yofila axsnili da dasabuTebuli sabWos mier. 
swored am sakiTxze msjelobisas ODIHR-ma aRniSna, rom sabWos mier 
gadawyvetilebaTa miRebisas gamWvirvalobis naklebobam SesaZloa, 
gamoiwvios adamianis uflebaTa evropuli konvenciis me-6 muxlis 
darRveva, romelic damoukidebeli da miukerZoebeli sasamarTlos 
minimalur garantiebs adgens. aRsaniSnavia, rom ODIHR gansakuTrebiT 
kritikulad afasebda e.w. Semoklebul siaSi kandidatTa Seyvanis mizniT 
Catarebul kenWisyras, sadac uSualod faruli da dausabuTebeli 
gadawyvetilebis miRebis proceduris garda, misi miTiTebiT, kanon-
mdeblobiT gaTvaliswinebuli 5-dRiani vada ar iZleoda kandidatTa 
srulyofilad Sefasebis SesaZleblobas, iseve, rogorc gakritike-
bul iqna sabWos mier kenWisyris am etapze kandidatTa Sefasebis 
meTodologiis, wesebisa da procedurebis miuRebloba. sabolood, 
ODIHR aRniSnavda, rom dasaxelebulma garemoebebma kidev ufro 
SezRuda procesis gamWvirvaloba da samarTlebrivi sicxade. ODIHR 
procesze dakvirvebis safuZvelze, damatebiT miuTiTebda, rom e.w. 
Semoklebul siaSi moxvedril zogierT kandidats gaaCnda gacilebiT 
naklebi kvalifikacia da gamocdileba, vidre maT, vinc ver moxvda 
zemoaRniSnul siaSi.

ODIHR sakuTar angariSSi agreTve miuTiTebda, rom iusticiis umaR-
lesi sabWosTvis gadawyvetilebaTa dasabuTebis moTxovnis ararseboba 
kandidatTa Semoklebul siaSi Seyvanis, maTi rangirebisa Tu, sabo-
lood, maTi parlamentisTvis wardgenis Taobaze gadawyvetilebebis 
miRebisas, mniSvnelovnad aferxebs am gadawyvetilebaTa gasaCivrebis 
SesaZleblobas. amasTan, kanonmdebloba ar iTvaliswinebs gasaCivrebis 
efeqtur meqanizmebs, ris gamoc, sabWos mier kandidatTa SerCevisa 
da parlamentisTvis wardgenis procesi srulad moeqca iusticiis 
umaRlesi sabWos — sasamarTlo xelisuflebis sazedamxedvelo or-
ganos xelSi, gamoiricxa saerTo sasamarTloebis kompetencia, rac 
pirdapir modis winaaRmdegobaSi rogorc euTos mimarT saqarTvelos 
mier aRebul valdebulebebTan, ise saerTaSoriso standartebTan.

g. amerikis SeerTebuli Statebis saelCo

procesze dakvirvebis Sedegad, iusticiis umaRles sabWoSi Cata-
rebulma uzenaesi sasamarTlos mosamarTleobis kandidatTa SerCevis 
procesma mwvave kritika daimsaxura agreTve saqarTveloSi amerikis 
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SeerTebuli Statebis saelCos mxridan,4 romlis gancxadebaSic, pirvel 
rigSi, gamoiTqva mwuxareba im garemoebis mimarT, rom saqarTvelos 
sakanonmdeblo organom ar moaxdina veneciis komisiis, euTo/odiris, 
agreTve aSS-is saelCosa da evrokavSiris misiebis bevri rekomendaciis 
mosamarTleTa SerCevis procedurebis momwesrigebel kanonmdeblobaSi 
asaxva. rac Seexeba uSualod sadavo normebis safuZvelze Catarebul 
SerCevis procedurebs, saelCom aRniSna, rom „kandidatTa SerCevis 
Semdgomi procesi iusticiis umaRles sabWoSi iyo arasakmarisad ga-
mWvirvale, Sedegad, rigi nominirebuli pirebisa ar warmoadgendnen 
saukeTeso kvalificiur kandidatebs“. saelCo uSualod parlamentSi 
mimdinare movlenebsac gamoexmaura da mwvaved Seafasa saqarTvelos 
parlamentis mier Tanamdebobaze ganwesebul calkeul kandidatTa iu-
ridiuli codna da erTguleba miukerZoeblobisadmi. aqve, gancxadeba 
moicavda mowodebas saqarTvelos parlamentis mimarT, am ukanasknels 
moexdina kanonmdeblobaSi gamovlenil xarvezebze reagireba.

d) evrokavSiris sagareo ofisi da saqarTveloSi evropis sabWos 

monitoringis jgufi

saqarTvelos uzenaesi sasamarTlos mosamarTleTa SerCevis pro-
cesTan dakavSirebiT gancxadeba gaakeTa evrokavSiris sagareo ofisis 
warmomadgenelma.5 misi poziciiT, kandidatTa SerCevis procedura 
ar Seesabameboda veneciis komisiis rekomendaciebs da xasiaTdeboda 
iseTi kritikuli safrTxeebiT, rogoric aris, maT Soris, gamWvirva-
lobis nakleboba, rac, sabolood, akninebs namdvilad damsaxurebebze 
dafuZnebul (merit-based) mosamarTleTa SerCevis sistemis arsebobas. 
amasTan, gancxadebaSi xazgasmulia, rom zogierTi, gansaxilveli 
procesis safuZvelze uzenaes sasamarTloSi daniSnuli mosamarTle 
ar sargeblobs farTo sazogadoebrivi ndobiT, rac cxadi gaxda 

4 saqarTveloSi amerikis SeerTebuli Statebis saelCos 2019 wlis 12 dekembris gancxadeba 
uzenaesi sasamarTlos nominaciebTan dakavSirebiT. xelmisawvdomia: https://ge.usembassy.
gov/u-s-embassys-statement-on-supreme-court-nominees-december-12/. (ukanasknelad gadamowmda 
2020 wlis 7 agvistos).

5 evrokavSiris sagareo ofisis warmomadgenlis 2019 wlis 13 dekembris gancxadeba 
saqarTvelos uzenaesi sasamarTlos mosamarTleTa daniSvnebTan dakavSirebiT, 
xelmisawvdomia: https://eeas.europa.eu/headquarters/headquarters-homepage_en/72068/
Statement%20by%20the%20Spokesperson%20on%20the%20appointment%20of%20judges%20
to%20the%20Supreme%20Court%20of%20Georgia (ukanasknelad gadamowmda 2020 wlis 7 
agvistos).
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mosamarTleTa SerCevis procesSi. evrokavSiris sagareo ofisis war-
momadgeneli gancxadebaSi aRniSnavs, rom, miuxedavad saqarTvelos 
parlamentSi gamarTuli gasaubrebebis gamWvirvalobisa, meti mcde-
loba unda daTmoboda saboloo kenWisyramde miRebuli gadawyveti-
lebebis dasabuTebas. aRsaniSnavia, rom amave gancxadebaSi gadmoce-
mulia saqarTvelos mimarT mowodeba, rom sasamarTloSi eTikisa da 
miukerZoeblobis maRali standartebis dacva warmoadgens sakvanZo 
mniSvnelobis sakiTxs sasamarTlo sistemis mimarT saqarTvelos 
moqalaqeebis ndobisaTvis, iseve, rogorc evrokavSiri-saqarTvelos 
dRis wesrigis ganviTarebisTvis.

am kuTxiT, aRsaniSnavia, rom mosamarTleTa SerCevis procesi da misi 
ganxorcieleba moxvda agreTve saqarTvelosa da evrokavSirs Soris 
asocirebis SeTanxmebis Sesrulebis angariSSic,6 romelic momzadda 
evropuli parlamentis sagareo saqmeTa komitetisTvis misi gangr-
ZobiTi sameTvalyureo saqmianobis farglebSi, romlis Tanaxmadac, 
dasaxelebul process aklda gamWvirvaloba.

veneciis komisiis sagangebo angariSSi gamoTqmuli rekomendaciebis 
qarTul sakanonmdeblo sivrceSi gauTvaliswinebloba kritikulad 
Sefasda agreTve saqarTveloSi evropis sabWos monitoringis jgufis 
mier, romelic gamoxatavda wuxils saqarTvelos iusticiis umaRlesi 
sabWos mier parlamentisTvis nominirebul kandidatTa siis SerCevis 
procedurisadmi. konkretulad, monitoringis jgufi iziarebda ara 
mxolod saqarTvelos saxalxo damcvelisa da samoqalaqo sazoga-
doebis warmomadgenelTa, agreTve euTo/odiris mier dasaxelebul 
safrTxeebs da miuTiTebda cxadi da erTiani SerCevis kriteriumebis 
naklebobaze, iusticiis umaRlesi sabWos wevrTa gansakuTrebulad 
farTo diskreciaze kandidatTa SerCevis procesSi, agreTve, rogorc 
Semoklebuli siis, ise saboloo kenWisyris dros gadawyvetilebis 
dasabuTebulobis moTxovnis ararsebobaze.7

6 evrokavSirsa da saqarTvelos Soris asocirebis SeTanxmeba: evropuli implementaciis 
Sefaseba (ganaxlebuli); 2020 wlis aprili. (xelmisawvdomia: https://www.europarl.europa.
eu/thinktank/en/document.html?reference=EPRS_STU(2020)642820&fbclid=IwAR0tU2QUeicoS_
sCcPRXcCHMo_xkGjXggF49Bg2xsmA4sABQNqKNnLoURK4 gv. 40; (ukanasknelad gadamowmda 
2020 wlis 7 agvistos).

7 saqarTvelos mier aRebuli valdebulebebis monitoringis evropis sabWos saparlamento 
asambleis TanamomxsenebelTa 2019 wlis 25 seqtembris Sefaseba. xelmisawvdomia: https://
pace.coe.int/en/news/7626/georgia-parliament-must-rectify-the-selection-process-for-supreme-court-
judges-say-monitors. (ukanasknelad gadamowmda 2020 wlis 7 agvistos).
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e)koalicia damoukidebeli da gamWvirvale  

marTlmsajulebisTvis

uzenaesi sasamarTlos mosamarTleTa SerCevis procesSi aqtiurad 
iyo CarTuli da monitorings axorcielebda koalicia damoukidebeli 
da gamWvirvale marTlmsajulebisTvis,8 romelic sxvadasxva orga-
nizaciaTa gaerTianebaa da miznad isaxavs gamWvirvale da damouki-
debeli marTlmsajulebis miRwevas. koaliciis mxridan kritikulad 
Sefasda saqarTvelos iusticiis umaRles sabWoSi mimdinare procesi, 
romelic misi SefasebiT, „metwilad formalur xasiaTs atarebda“, 
arsebuli sakanonmdeblo sivrce ki iusticiis umaRles sabWos aZle-
vda mosamarTleTa gavleniani jgufis da xelisuflebis interesebis 
gatarebis SesaZleblobas. aRniSnuli daskvnebi koaliciis mxridan 
gakeTda, erTi mxriv, saxalxo damcvelis Sefasebebis, meore mxriv ki, 
sakuTari monitoringis Sedegad mopovebuli informaciis analizis 
safuZvelze.

gansxvavebuli azris avtorTa SexedulebiT, warmodgenili Sefa-
sebebi cxadad metyvelebs, rom sadavo normebis Taobaze rogorc 
veneciis komisia, ise euTo/odiri warmoadgenda rekomendaciebs 
uSualod kenWisyris faruli xasiaTis gauqmebisa da gadawyvetilebis 
dasabuTebis savaldebuloobis sasargeblod. maT SefasebebSi cxadad 
ikiTxeba, rom am komponentebis gauTvaliswinebloba mniSvnelovnad 
uqmnis safrTxes da eWvqveS ayenebs kandidatTa damsaxurebebis sa-
fuZvelze SerCevis processa da mis mimarT sazogadoebis ndobis 
Camoyalibebas/ganmtkicebas.

gansxvavebuli azris avtorebis Sejamebis saxiT miuTiTeben, rom 
maTi Sefasebebi, sadavo normebis safuZvelze Catarebuli SerCevis 
proceduris sandoobasTan dakavSirebiT, ar efuZneba mxolod Teo-
riul analizs. praqtikaSi ukve gamovlinda, rom procesi TiTqmis 
yvela obieqturi damkvirveblis mier Sefasda mwvaved uaryofiTad, 
ramac mniSvnelovnad daayena eWvqveS saqarTvelos uzenaesi sasamarT-
los mimarT sazogadoebis sandooba.

8 koaliciis damoukidebeli da gamWvirvale marTlmsajulebisTvis 2019 wlis 12 seqtembris 
iusticiis umaRles sabWoSi uzenaesi sasamarTlos mosamarTleobis kandidatTa SerCevis 
procesis Sefaseba. xelmisawvdomia: http://www.coalition.ge/index.php?article_id=215&clang=0. 
(ukanasknelad gadamowmda 2020 wlis 7 agvistos).
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3.2.2.2 sakanonmdeblo cvlileba 

aRsaniSnavia, is garemoeba, rom saqarTvelos sakonstitucio sasa-
marTlos 2020 wlis 30 ivlisis №3/1/1459,1491 gadawyvetilebis ga-
mocxadebis Semdeg, romliTac sasamarTlom ZalaSi datova sadavo 
normebi, saqarTvelos parlamentma sakuTari iniciativiT 2020 wlis 
30 seqtembers9 da 2021 wlis pirvel aprils10 cvlilebebi Seitana 
„saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanonis 
dasaxelebul muxlebSi da Secvala sadavo normebi ukeTesobisken. 
aRniSnuli, SesaZloa, miuTiTebs, rom sasamarTlos, romelsac kons-
tituciiT eZleva konstituciurobis uzrunvelyofis SesaZlebloba, 
aseTi SesaZlebloba am saqmeze xelidan gauSva, radgan Tavad ver 
dainaxa sadavo normebis arakonstituciurad cnobis saWiroeba. sasa-
marTlo unda gaufrTxildes mis avtoritets da mudmivad zrunavdes 
sazogadoebaSi sasamarTlos ndobis gasamtkiceblad. sakonstitucio 
sasamarTlo meti sifrTxiliT unda moekidos gadawyvetilebaTa 
miRebis process, rom ar daziandes sakonstitucio sasamarTlos, 
rogorc konstituciis mcvelis maRali statusi. 

3.3 saerTo sasamarTlos mosamarTlis Tanamdebobaze 
ganweseba 3 wlis vadiT

saqarTvelos sakonstitucio saamarTlom ganixila mosamarTlis 
3-wliani gamosacdeli vadiT Tanamdebobaze daniSvnis konstitu-
ciuroba. kerZod, davis sagans warmoadgenda „saerTo sasamarTloe-
bis Sesaxeb“ saqarTvelos organuli kanonis 36-e muxlis 41 punqtis 
konstituciuroba saqarTvelos konstituciis me-14 muxlTan da 29-e 
muxlis pirvel punqtTan mimarTebiT. sadavo norma adgens saxelmwifo 
Tanamdebobis piris — saapelacio an raionuli (saqalaqo) sasamarTlos 
mosamarTlis 3 wlis vadiT Tanamdebobaze ganwesebas. am vadis gasvlis 
Semdeg iusticiis umaRlesi sabWo iRebs gadawyvetilebas, gaamwesos 
Tu ara konkretuli mosamarTle Tanamdebobaze uvadod. 2017 wlis 
15 Tebervlis gadawyvetileba saqmeze „saqarTvelos moqalaqe omar 
jorbenaZe saqarTvelos parlamentis winaaRmdeg“ sainteresoa saTa-

9 saqarTvelos organuli kanoni „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organul 
ka non Si cvlilebis Setanis Sesaxeb, 30/09/2020, vebgverdi, 05/10/2020, saregistracio kodi 
110050000.04.001.017991, https://matsne.gov.ge/ka/document/view/5003532.

10 saqarTvelos organuli kanoni „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organul 
kanonSi cvlilebebis Setanis Sesaxeb,  01/04/2021, vebgverdi, 01/04/2021, saregistracio 
kodi 110050000.04.001.018000, https://matsne.gov.ge/ka/document/view/5140642.
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nado gamocdilebis mqone mosamarTlis 3-wliani gamosacdeli vadiT 
ganwesebis Sesaxeb sasamarTlos ganmartebis TvalsazrisiT.

mosarCele mxaris ganmartebiT, ar arsebobs sadavo normiT gaTva-
liswinebuli 3-wliani gamosacdeli vadis gavrcelebis saWiroeba im 
pirebze, romelTac ganwesebis momentSi aqvT samosamarTlo saqmiano-
bis minimum 3-wliani gamocdileba, vinaidan am ukanasknelTa Sefaseba 
SesaZlebelia warsuli saqmianobidan gamomdinare. Sesabamisad, mosar-
Celis azriT, sadavo norma araproporciulad zRudavs moqalaqis 
uflebas, daikavos saxelmwifo Tanamdeboba da, amdenad, ewinaaRmdegeba 
saqarTvelos konstituciis 29-e muxlis pirvel punqts (saqarTvelos 
konstituciis 2018 wlis 16 dekembramde moqmedi redaqcia).

sasamarTlom Seafasa, Tu ramdenad konstituciuria mosamarTlis 
ganweseba 3-wliani vadiT, im SemTxvevaSi, Tu pirs aqvs mosamarTled 
saqmianobis aranakleb 3-wliani gamocdileba. mosarCele konstituciis 
sawinaaRmdegod miiCnevda sadavo normiT 3-wliani vadiT mosamarT-
led ganwesebis SesaZleblobas swored am kategoriis pirebis mimarT.

sasamarTlom aRniSna, rom iseTi pirebis mimarT, romelTac ukve 
aqvT 3-wliani samosamarTlo saqmianobis gamocdileba da obieqturad 
SesaZlebelia maTi saqmianobis Seswavla, sadavo normiT gansazRvruli 
vadis damatebiT daweseba, zedmet, dausabuTebel barierad unda iqnes 
miCneuli. Sesabamisad, rodesac piris warsuli samosamarTlo saqmia-
noba iZleva mosamarTlis individualuri niSan-Tvisebebis Seswavlis 
obieqtur SesaZleblobas, mosamarTlis TanamdebobasTan Sesabamisobis 
Semowmebis motiviT, misi am Tanamdebobaze 3-wliani vadiT ganweseba 
ar warmoadgens legitimuri miznis miRwevis aucilebel saSualebas. 
sasamarTlom miiCnia, rom sadavo norma araTanazomierad zRudavs 
saxelmwifo Tanamdebobis dakavebis uflebas da ewinaaRmdegeba sa-
qarTvelos konstituciis 29-e muxlis pirvel punqts. 

sasamarTlos ganmartebiT, sadavo norma adgens diferencirebas, 
radgan Tanabrad epyroba or arsebiTad uTanasworo pirTa jgufs, 
maSin rodesac ar arsebobs pirTa erTi jgufis mimarT mosamarTlis 
saqmianobis damatebiTi Semowmeba/Sefasebis saWiroeba. mocemul saqmeze 
mopasuxes ar warmoudgenia saTanado argumentacia, romliTac daa-
sabuTebda, ra racionaluri axsna aqvs 3-wliani vadiT Tanamdebobaze 
ganwesebis saxiT damatebiTi tvirTis dawesebas iseTi mosamarTleobis 
kandidatebis mimarT, romelTa am formiT Sefasebis obieqturi saWi-
roeba ar arsebobs. amgvarad, ar aris warmodgenili sadavo normiT 
gaTvaliswinebuli diferencirebuli midgomis raime racionaluri 
saWiroebis dasabuTeba. sasamarTlom daadgina, rom sadavo norma ar 
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akmayofilebs racionaluri diferenciaciis tests da ewinaaRmdegeba 
saqarTvelos konstituciis me-14 muxliT aRiarebul Tanasworobis 
uflebas.

sasamarTlom arakonstituciurad cno sadavo normis is normatiuli 
Sinaarsi, romelic iTvaliswinebs saapelacio da raionuli (saqalaqo) 
sasamarTloebis mosamarTlis Tanamdebobaze im piris ganwesebas 3 
wlis vadiT, romelic aris moqmedi an yofili mosamarTle da aqvs 
samosamarTlo saqmianobis aranakleb 3 wlis gamocdileba. 

4. Sekrebis da manifestaciis Hatarebis akrZalva 
mosamarTlis sacxovrebel adgilas

saqarTvelos sakonstitucio sasamarTlom imsjela mosamarTlis 
sacxovrebel adgilas Sekrebisa da manifestaciis Catarebis kons-
tituciurobis Sesaxeb. am mxriv sainteresoa 2011 wlis 18 aprilis 
N2/482,483,487,502 gadawyvetileba saqmeze „moqalaqeTa politikuri 
gaerTianeba „moZraoba erTiani saqarTvelosTvis“, moqalaqeTa politi-
kuri gaerTianeba „saqarTvelos konservatiuli partia“, saqarTvelos 
moqalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axalgazrda 
iuristTa asociacia, moqalaqeebi daCi caguria da jaba jiSkariani, 
saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“.

davis sagans warmoadgenda: saqarTvelos administraciul samar-
TaldarRvevaTa kodeqsis 174¹ muxlis mesame nawilis sityvebis „mo-
samarTlis sacxovrebel adgilas... anda misgan oci metris radiusSi 
mdebare teritoriaze“konstituciuroba saqarTvelos konstituciis 
25-e muxlis pirvel, me-2 da me-3 punqtebTan mimarTebiT (2018 wlis 
16 dekembramde moqmedi redaqcia). administraciul samarTaldarRve-
vaTa kodeqsis 174¹ muxlis me-3 nawilis sadavod gamxdari debulebis 
Tanaxmad, ikrZaleba Sekrebis an manifestaciis Catareba mosamarTlis 
sacxovrebel adgilas da saerTo sasamarTlosTan 20 metris radiusSi 
mdebare teritoriaze. saqarTvelos konstituciis 25-e muxli iTva-
liswinebs winaswari nebarTvis gareSe Sekrebis (manifestaciis) uflebas. 
sakonstitucio sasamarTlom administraciul samarTaldarRvevaTa 
kodeqsis 174¹ muxlis me-3 nawilis sityvebi „anda misgan oci metris 
radiusSi mdebare teritoriaze“ arakonstituciurad cno saqarTve-
los konstituciis 25-e muxlTan mimarTebiT da konstituciis amave 
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muxlTan mimarTebiT ar daakmayofila sasarCelo moTxovna sadavo 
normis sityvebis „mosamarTlis sacxovrebel adgilas“ arakonstitu-
ciurobis Sesaxeb. 

mosarCele miiCnevs, rom sadavo normiT dadgenili SezRudva ar 
emsaxureba konstituciiT dadgenil arc erT legitimur mizans da wi-
naaRmdegobaSi modis konstituciasTan. termini „sacxovrebeli adgili“ 
aris bundovani termini da ver akmayofilebs kanonis gansazRvrulo-
bis moTxovnebs, vinaidan gaurkvevelia, Tu ra teritorias moicavs. 
aseve gaugebaria normis moqmedi redaqcia mosamarTlis sacxovrebel 
adgilas an misgan 20 metris radiusSi nebismier Sekrebas krZalavs, 
Tu mxolod im Sekrebas, romlis adresatic mosamarTlea. yovelive es 
ki Sekrebisa da manifestaciis uflebis realizebaze gaumarTleblad 
mkacr SezRudvas awesebs. marTalia, sasamarTlos damoukideblobis 
uzrunvelyofa SeiZleba CaiTvalos legitimur miznad, magram gamoxa-
tvis Tavisufleba garkveuli Tmenis valdebulebasac gulisxmobs. 
sadavo normiT ki dadgenilia blanketuri akrZalva, romelic ufle-
biT dacul sferoSi Carevis araTanazomier saSualebas warmoadgens 
da Sesabamisad, ver akmayofilebs rogorc kanonis gansazRvrulobis, 
aseve uflebis proporciulad SezRudvis moTxovnebs. 

mopasuxe mxaris warmomadgenlebma ganmartes, rom mosamarTlis 
sacxovrebel adgilas Sekrebis gamarTva warmoadgens, mosamarTlis 
ojaxis wevrebze zemoqmedebis meSveobiT, mis iZulebas, gadawyvitos 
konkretuli saqme. Sesabamisad, am normis legitimuri mizani aris swo-
red marTlmsajulebis interesebi da sasamarTlos damoukideblobis 
uzrunvelyofa. mosamarTlis saqmianobis damoukidebloba aris sa-
marTlebrivi saxelmwifos mTavari principi da masze gavlenis moxdena, 
ukmayofilo pirTa jgufis mxridan, ar Seesabameba marTlmsajulebis 
interesebs. mosamarTle ar aris politikuri Tanamdebobis piri, mas 
ara aqvs ufleba, uari Tqvas saqmis ganxilva-gadawyvetaze da ar mi-
iRos masSi monawileoba. igi valdebulia, miiRos gadawyvetilebebi 
da, politikosisagan gansxvavebiT, mas ar SeiZleba daekisros Tmenis 
valdebuleba, sacxovrebel adgilze Sekrebis gamarTvis saSualebiT, 
masze zegavlenis moxdenisas. gamoxatvis Tavisuflebis farglebi 
ar moicavs Sekrebis TavisuflebiT mosamarTlis gadawyvetilebis 
miRebaze gavlenis moxdenis SesaZleblobas.

mopasuxe mxaris azriT, sacxovrebeli adgilis identificireba 
praqtikaSi ar warmoqmnis sirTules, vinaidan mosamarTlis sacxovre-
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bel adgilad unda CaiTvalos is manZili, sadac SesaZlebeli iqneba 
aqciis gamarTva da saidanac mosamarTlisTvis gonivrulad aRqmadi 
iqneba masze da mis ojaxis wevrebze ganxorcielebuli zemoqmedeba. 
Sesabamisad, sadavo normiT dadgenili SezRudva proporciulia da 
emsaxureba konstituciiT dadgenil legitimur miznebs.

sasamarTlos ganmartebiT, sadavo normiT gaTvaliswinebuli Sekre-
bisa da manifestaciis uflebis SezRudva marTlmsajulebis intere-
sebis, sasamarTlos damoukideblobis, mosamarTlis zemoqmedebisagan 
dacvis legitimur mizans emsaxureba. mosamarTlis damoukidebloba, 
rogorc samarTlebrivi saxelmwifos erT-erTi mTavari principi, 
masze zegavlenis moxdenis mizniT, mis profesiul saqmianobaSi an/
da pirad cxovrebaSi Caurevlobasac gulisxmobs. mosamarTle Tana-
brad distancirebuli da daculi unda iyos rogorc xelisuflebis, 
aseve sxvadasxva sazogadoebrivi Tu politikuri jgufebisa an/da 
pirovnuli interesebisagan. amave dros, mosamarTlis, sasamarTlos 
damoukideblobaze zrunva ar gulisxmobs mosamarTlis profesiu-
li saqmianobis an sasamarTlo gadawyvetilebis kritikis akrZalvas. 
sakonstitucio sasamarTlo xazgasmiT aRniSnavs, rom sasamarTlos 
saqmianobis mimarT sakuTari damokidebulebis gamoxatva, maT Soris, 
sasamarTlos siaxloves Sekrebebis (manifestaciebis) gziT, adamianis 
konstituciuri uflebaa.

sasamarTlo aRniSnavs, rom mosamarTlis saqmianobasTan dakavSire-
biT azris gamoxatva konstituciur uflebas warmoadgens. rogorc 
sajaro pirs, mosamarTles Tmenis valdebuleba marTlac gaaCnia, ram-
denadac misi saqmianobis kritika, mis profesiul, Tu pirad Tvisebebze 
msjeloba sazogadoebrivi interesiT SeiZleba iyos ganpirobebuli. 
amave dros, sakonstitucio sasamarTlom ar gaiziara mosarCelis 
pozicia, rom mosamarTlis mxridan Tmenis valdebulebis iseTive 
standarti moqmedebs, rogorc sxva sajaro piris mxridan aris dad-
genili. sajaro-politikuri Tanamdebobis pirebisagan gansxvavebiT, 
mosamarTlis profesiuli da, miT ufro, piradi saqmianoba metad 
aris daculi, vinaidan is SezRudulia SesaZleblobaSi, sakuTari 
poziciis dasacavad sajaro-politikuri xasiaTis debatebSi Caer-
Tos. mosamarTlis amgvari SezRudva miukerZoeblobis principidan 
gamomdinareobs da sazogadoebis mxridan sasamarTlosadmi ndobis 
uzrunvelyofas emsaxureba. swored amitom, gamoxatvis Tavisuflebis 
SezRudva dasaSvebia, rodesac mosamarTlis profesiuli saqmianobis 
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kritika, masze zegavlenis moxdenis mizniT, mis pirad cxovrebaSi 
gaumarTleblad iWreba. 

sasamarTlom miuTiTa, rom Sekrebis (manifestaciis) Catarebisas 
sacxovrebeli adgilis mimdebare teritoriis SerCevis mizans mo-
samarTlis, rogorc protestis an solidarobis adresatis, kerZo 
sferosTan maqsimaluri miaxloeba warmoadgens. gamoxatvis es forma 
mis adresats arCevanis Tavisuflebas ar utovebs, is mosamarTlis 
kerZo sferoSi, masze zegavlenis moxdenis mizniT, daubrkoleblad da 
gaumarTleblad iWreba. es faqtori ganasxvavebs sacxovrebel saxl-
Tan Sekrebas (manifestacias), magaliTad, masmediiT azris (kritikis 
an solidarobis) gamoxatvisagan. sadavo normis arakonstituciurad 
gamocxadeba aseT SemTxvevebSi mosamarTles, mis pirad cxovrebaSi 
gaumarTlebeli Carevisagan dacvis SesaZleblobis gareSe datovebs. 
zemoaRniSnulidan gamomdinare, sakonstitucio sasamarTlom aRniSna, 
rom sadavo norma legitimuri miznis — mosamarTlis (sasamarTlos) 
damoukideblobis da mosamarTlis piradi cxovrebis dacvis, uzrun-
velyofis proporciul saSualebas warmoadgens.

sakonstitucio sasamarTlom ar gaiziara mosarCelis pozicia 
terminis — „sacxovrebeli adgilis“ bundovanobis Sesaxeb. sasamarT-
lom aRniSna, rom sadavo normis dacvis sferos mosamarTlis piradi 
cxovrebis erT-erTi aspeqti — misi sacxovrebeli adgili warmoad-
gens. sadavo norma administraciul samarTaldarRvevaTa ricxvs 
ganakuTvnebs Sekrebas (manifestacias), romelic mosamarTlis pirad 
cxovrebaSi Carevis gziT da masze zegavlenis moxdenis mizniT, misi 
sacxovrebeli saxlis an sadgomis uSualo siaxloves xorcieldeba. 
sadavo normiT dawesebuli akrZalva iseT SemTxvevebs ukavSirdeba, 
rodesac Sekrebis (manifestaciis) mosamarTlis sacxovrebel saxlTan 
Catareba, mis kerZo cxovrebaSi, mis pirad sivrceSi Carevas uTanabr-
deba. sadavo normiT gaTvaliswinebuli administraciuli saxdelis 
Sefardeba am kriteriumebis gaTvaliswinebiT unda iyos SesaZlebeli. 
sasamarTlom damatebiT aRniSna, rom sadavo normis Sinaarsi, misi 
mizanmimarTuleba, iseve rogorc misi dacvis sfero, miuTiTebs, rom 
mosamarTlis sacxovrebel saxlTan Sekrebebisa da manifestaciebis 
Catareba mxolod im SemTxvevaSi ikrZaleba, rodesac Sekrebis adre-
sati mosamarTlea. 
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daskvna
sakonstitucio sasamarTlos efeqturobas mniSvnelovnad gana-

pirobebs misi demokratiuli principebis Sesabamisad funqcioni-
reba da mosamarTleTa mdgradoba politikuri procesebis mimarT. 
sakonstitucio sasamarTlo mis mier miRebuli gadawyvetilebebiT 
mudmivad unda zrunavdes, rom mis damoukideblobas, avtoritets 
da ndobas sazogadoebaSi safrTxe ar Seeqmnas. im qveynebSi, sadac 
sakonstitucio sasamarTlo arsebobs, is mniSvnelovan garantiebs 
qmnis konstituciuri wesrigis uzrunvelsayofad. sakonstitucio 
sasamarTlos gabeduli gadawyvetilebebi xels uwyobs sasamarTlo 
sistemis da mosamarTlis damoukideblobis garantiebis ganmtkicebas, 
rac Tavis mxriv mniSvnelovan fundaments qmnis adamianis uflebebisa 
da Tavisuflebebis, kanonis uzenaesobis uzrunvelsayofad.
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praqtikaSi

Sesavali

es Tavi mimoixilavs samarTliani sasamarTlos uflebis Taobaze 
evropis adamianis uflebaTa sasamarTlos iurisprudencias, kerZod, 
sasamarTlos mier Camoyalibebul standartebs da maTi Sefasebis 
kriteriumebs saqmeebze, romlebic Seexeboda davebs saqmis ganxilvis 
samarTlianobisa da sasamarTlos damoukideblobisa da miukerZoe-
blobis Taobaze.

samarTliani sasamarTlos ufleba adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis konvenciis (SemdgomSi „evropis adamianis 
uflebaTa konvencia“) me-6 muxliTaa uzrunvelyofili. 

muxli 6. saqmis samarTliani ganxilvis ufleba
1. yoveli adamiani, misi samoqalaqo xasiaTis uflebebisa da mova-

leobebis, an misTvis wardgenili sisxlissamarTlebrivi braldebis 
safuZvlianobis gamorkvevisas, aRWurvilia gonivrul vadaSi misi 
saqmis samarTliani da saqveynod ganxilvis uflebiT kanonis safuZ-
velze Seqmnili damoukidebeli da miukerZoebeli sasamarTlos mier. 
sasamarTlo gadawyvetileba cxaddeba saqveynod, Tumca mTel sasa-
marTlo procesze an mis nawilze presa da sazogadoeba SeiZleba ar 
iqnes daSvebuli demokratiul sazogadoebaSi moralis, sazogadoe-
brivi wesrigis an erovnuli uSiSroebis interesebisaTvis, agreTve, 
rodesac amas moiTxovs arasrulwlovnis interesebi, an mxareTa piradi 
cxovrebis dacva, anda, ramdenadac, sasamarTlos azriT, es mkacrad 
aucilebelia gansakuTrebuli garemoebebis arsebobis gamo, vinaidan 
saqveynooba daazaralebda marTlmsajulebis interess.
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2. yoveli braldebuli udanaSaulod miiCneva, vidre misi braleu-
loba ar damtkicdeba kanonis Sesabamisad.

3. yovel braldebuls aqvs, sul mcire, Semdegi uflebebi:
a. misTvis gasageb enaze dauyovnebliv da dawvrilebiT gaacnon 

wardgenili braldebis arsi da safuZveli;
b. hqondes sakmarisi dro da saSualebani sakuTari dacvis mosam-

zadeblad;
c. daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT 

an, Tu mas ar gaaCnia sakmarisi saSualeba iuridiuli momsaxurebis 
asanazRaureblad, ufasod isargeblos aseTi momsaxurebiT xazinis 
xarjze, rodesac amas moiTxovs marTlmsajulebis interesebi;

d. TviTon dakiTxos an daakiTxvinos misi braldebis mowmeebi, 
da gamoaZaxebinos da daakiTxvinos misi dacvis mowmeebi braldebis 
mowmeebis Tanabar pirobebSi;

e. isargeblos Tarjimnis ufaso daxmarebiT, Tu mas ar SeuZlia 
gaigos sasamarTloSi gamoyenebuli ena an ilaparakos am enaze“.11

mcire ganmartebas saWiroebs avtorTa gadawyvetileba terminolo-
giis gamoyenebasTan dakavSirebiT. konvenciis me-6 muxlis oficialur 
qarTulenovan TargmanSi am muxlis inglisurenovani saTauri ‟Right 
to Fair Trial” warmodgenilia, rogorc „saqmis samarTliani ganxilvis 
ufleba“. saqarTvelos konstituciis 31-e muxlis pirveli punqtic 
„saqmis samarTliani ganxilvis uflebas“ uzrunvelyofs.12 miuxedavad 
amisa, qarTulenovan akademiur literaturaSi avtorebi da mTargm-
nelebi konvenciis me-6 muxlTan mimarTebiT gamoiyeneben terminebs: 
„samarTliani ganxilvis ufleba“,13 „samarTliani sasamarTlo ganxilvis 
ufleba“,14 da „samarTliani sasamarTlos uflebas“.15 am naSromis av-
torebma miiCnies, rom ufro mosaxerxebeli iqneboda termin „samarT-
liani sasamarTlos uflebis“ gamoyeneba lakonurobisa da konvenciis 
originalur teqstTan meti siaxlovis gamo. Tumca im SemTxvevaSi, 

11 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, romi, 1950 wlis 4 
noemberi, ZalaSia 1999 wlis 20 maisidan, saregistracio nomeri: 000000430.00.003.000297

12 saqarTvelos konstitucia, 1995 wlis 24 agvisto, muxli 31.
13 besarion boxaSvili, qeTevan xuciSvili, adamianis uflebaTa evropuli sasamarTlos 

precedentuli samarTali (2004), gv. 230.
14 Stefan treqseli, adamianis uflebebi sisxlis samarTlis procesSi. sara j. samersis 

daxmarebiT, Targmnilia vano gogelias da sxvebis mier (2009), gv. 37.
15 konstantine korkelia, irine qurdaZe, adamianis uflebaTa saerTaSoriso samarTali 

adamianis uflebaTa evropuli konvenciis mixedviT (2004), gv. 155.
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rodesac konvenciis me-6 muxlis citirebas movaxdenT, „saqarTvelos 
saerTaSoriso xelSekrulebebis Sesaxeb“ kanonis Sesabamisad, gamo-
viyenebT konvenciis oficialur TargmanSi gamoyenebul termins. am-
denad, im iSviaT SemTxvevaSi, rodesac gamoyenebulia termini „saqmis 
samarTliani ganxilvis ufleba“, is termin „samarTliani sasamarTlos 
uflebis“ identuri mniSvnelobisaa.

evropis adamianis uflebaTa sasamarTlos oficialuri statistika 
mowmobs, rom samarTliani sasamarTlos ufleba is ZiriTadi uflebaa, 
romelic yvelaze xSirad irRveva wevri saxelmwifoebis mier. sasa-
marTlos mier gamoqveynebuli uaxlesi statistikuri monacemebiT, 
1959-2019 wlebSi ganxiluli 22,535 saqmidan, romelzec sasamarTlom 
konvenciis erTi muxlis darRveva mainc daadgina, saqmeTa absolu-
turi umravlesoba — 51%-ze meti16 — me-6 muxliT garantirebuli 
uflebebis darRvevas Seexeboda.17 SedarebisTvis, me-5 muxlis — Ta-
visuflebisa da usafrTxoebis ufleba — darRveva, rac darRvevaTa 
raodenobis mixedviT meore adgilzea, ganxiluli saqmeebis mxolod 
18%-s Seadgens.18 

am viTarebis mizezebi mravalmxrivia, Tumca ori faqtori gansaku-
Trebuli aRniSvnis Rirsia. erTi mxriv, samarTliani sasamarTlos 
ufleba, rogorc samarTlis uzenaesobis principis erT-erTi arsebiTi 
elementi, evropis adamianis uflebaTa dacvis reJimis fuZemdebluri 
principia. meore mxriv ki, konvenciiT daculi nebismieri sxva ufle-
bisa da Tavisuflebis uzrunvelyofa pirvel rigSi erovnul doneze 
uflebis sasamarTlo wesiT dacvis efeqturi meqanizmis arsebobazea 
damokidebuli.

samarTliani sasamarTlos ufleba samarTlis uzenaesobis principis 
konkretuli gansaxierebaa.19 samarTlis uzenaesobis cneba saerTaSo-
riso da erovnul konteqstSi gansxvavebuli Sinaarsis matarebelia da 

16 aqedan 5,086 saqmeze sasamarTlom daadgina me-6 muxliT daculi samarTliani sasamarTlos 
uflebis darRveva, saqmis ganxilvis gaWianurebis gamo darRveva dadginda 5,884 saqmeze, 
xolo sasamarTlos gadawyvetilebis aRusruleblobis gamo me-6 muxlis darRveva dadginda 
573 saqmeze _ avtoris SeniSvna.

17 adamianis uflebaTa evropuli sasamarTlo, statistikuri informacia: darRvevebi 
muxlebisa da saxelmwifoebis mixedviT, 1959-2019 wlebi, ix.: https://www.echr.coe.int/
Documents/Stats_violation_1959_2019_ENG.pdf.

18 iqve.

19 DOVYDAS VITKAUSKAS, GRIGORIY DIKOV, PROTECTING THE RIGHT TO A FAIR TRIAL UNDER 
THE EUROPEAN CONVENTION ON HUMAN RIGHTS: A HANDBOOK FOR LEGAL PRACTITIONERS 
(2nd ed. 2017), gv. 11.
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misi araerTgvarovani ganmartebebi arsebobs samarTlebrivi reJimebis 
mixedviT, Tumca am naSromis miznebisTvis samarTlis uzenaesobaSi 
moviazrebT am cnebas, rogorc ori ZiriTadi elementis — Zalauflebis 
SezRudvisa da kanonierebis erTianobas.20 Zalauflebis SezRudva da 
kanonierebis uzrunvelyofa warmoudgeneli iqneboda samarTliani 
sasamarTlos gareSe. 

samarTlis uzenaesobas gansakuTrebuli, fuZemdebluri mniSvne-
loba aqvs adamianis uflebaTa dacvis saerToevropuli reJimisTvis, 
romelic meore msoflio omis Semdgom Camoyalibda. evropis adamianis 
uflebaTa konvenciis preambula samarTlis uzenaesobas swored am 
konteqstSi moixseniebs da„(...)Tanamoazre evropuli qveynebis(...)“ ne-
bas, ganamtkicon adamianis uflebaTa saerToevropuli standartebi, 
ukavSirebs am qveynebisTvis saerTo „(...) politikuri tradiciebis, 
idealebis, Tavisuflebisa da samarTlis uzenaesobis saerTo memkvi-
dreobas“.21 SemTxveviTi araa isic, rom konvencia, rogorc regionu-
li samarTlebrivi instrumenti, im regionuli saxelmwifoTaSorisi 
organizaciis wiaRSi iSva, romelic kanonis uzenaesobis dacvas wevri 
saxelmwifoebis upirveles valdebulebad acxadebs. evropis sabWos 
wesdebis me-3 muxlis Tanaxmad, „evropis sabWos yovelma wevrma unda 
aRiaros kanonis uzenaesobisa da misi iurisdiqciis farglebSi myo-
fi yvela piris adamianis uflebebiT da ZiriTadi TavisuflebebiT 
sargeblobis principebi (…).“22 evropis adamianis uflebaTa sasa-
marTloc am midgomidan gamomdinare, miiCnevs, rom samarTliani 
sasamarTlos ufleba samarTlis uzenaesobis dacvis mniSvnelovani 
garantiaa. sasamarTlos SefasebiT, „samarTlis uzenaesobis principi 
evropuli sajaro wesrigis erT-erTi fuZemdebluri komponentia da 
TviTneboba am principis uaryofas warmoadgens“,23 rasac pirdapir 
emsaxureba me-6 muxlis pirveli punqtiT garantirebuli samarTliani 
sasamarTlos ufleba.

amdenad, gasagebi xdeba me-6 muxlis gansakuTrebuli adgili evropis 
adamianis uflebaTa sasamarTlos praqtikaSi.

20 GERANNE LAUTENBACH, THE CONCEPT OF THE RULE OF LAW AND THE EUROPEAN COURT 
OF HUMAN RIGHTS (2013), gv. 19.

21 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, SeniSvna N1, preambula

22 evropis sabWos wesdeba, 1949 wlis 5 maisi, ZalaSia 1999 wlis 2 aprilidan, saregistracio 
nomeri: 430003000.00.000.000296

23 al-dulimi da Montana Management Inc Sveicariis winaaRmdeg (Al-Dulimi and Montana 
Management Inc. v. Switzerland), didi palata, 2016 wlis 21 ivnisi, ganacx. no. 5809/08, §145.
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samarTliani sasamarTlos uflebis Sinaarsi erTi mxriv, gamom-
dinareobs uSualod me-6 muxlis dispoziciis Sinaarsidan, xolo 
meore mxriv, evropis adamianis uflebaTa sasamarTlos mier wlebis 
ganmavlobaSi Camoyalibebuli sasamarTlo praqtikidan. 

me-6 muxlis dispozicia Sinaarsobrivad datvirTulia, radgan 
is araerT uflebas Seicavs. me-6 muxlis pirveli punqtis norma-
tiuli Sinaarsi moicavs, rogorc garantiebs sasamarTlo ganxil-
vis procedurasTan dakavSirebiT, aseve moTxovnebs, romlebic 
saqmis ganmxilvel organos waeyeneba. proceduruli moTxovnebia: 
„...gonivrul vadaSi (...) saqmis samarTliani da saqveynod ganxilvis 
ufleba“ da „gadawyvetilebis saqveynod gamocxadebis ufleba“. Se-
sabamisad, saxeze gvaqvs ufleba saqmis gonivrul vadaSi ganxilvaze, 
ufleba saqmis samarTlian ganxilvaze (igive, ufleba samarTlian 
samarTalwarmoebaze), ufleba saqmis sajaro ganxilvaze, maT Soris 
gadawyvetilebis sajarod gamocxadebis ufleba. marTalia, me-6 
muxlis dispoziciaSi ar aris specialurad gamokveTili, Tumca 
evropuli sasamarTlos mier damkvidrebuli praqtikis Tanaxmad, 
me-6 muxlis pirveli punqti upirvelesad moicavs sasamarTlosTvis 
mimarTvis uflebas24 da aqedan gamomdinare uflebas sasamarTlos 
mier miRebuli gadawyvetilebis aRsrulebaze.25 garda amisa, samarT-
liani sasamarTlos ufleba moicavs instituciur moTxovnebsac, 
rac saqmis ganmxilvel organos waeyeneba, da ara saqmis ganxilvis 
process. kerZod, saqmis ganxilva unda moxdes „kanonis safuZvelze 
Seqmnili, damoukidebeli da miukerZoebeli sasamarTlos mier“. me-6 
muxli, garda pirveli punqtiT daculi samarTliani sasamarTlos 
zogadi uflebisa, braldebulis calkeul fundamentur proce-
sualur uflebebsac adgens. kerZod, me-6 muxlis me-2 punqti adgens 
udanaSaulobis prezumpcias — „yoveli braldebuli udanaSaulod 
miiCneva, vidre misi braleuloba ar damtkicdeba kanonis Sesabamisad“, 
xolo me-3 punqtiT gamoyofilia braldebulis xuTi fundamenturi 
procesualuri ufleba:

24 golderi gaerTianebuli samefos winaaRmdeg (Golder v. the United Kingdom), 1975 wlis 21 
Tebervali, Series A no. 18, §28-36; zubaci xorvatiis winaaRmdeg (Zubac v. Croatia), didi 
palata, 2018 wlis 5 aprili, ganacx. no. 40160/12, §76.

25 hornsbi saberZneTis winaaRmdeg (Hornsby v. Greece), 1997 wlis 19 marti, Reports of Judgments 
and Decisions 1997-II, §40; skoldino italiis winaaRmdeg (no. 1) (Scordino v. Italy (no. 1)), didi 
palata, ganacx. no. 36813/97, ECHR 2006-V, §196.
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„a. misTvis gasageb enaze dauyovnebliv da dawvrilebiT gaacnon 
wardgenili braldebis arsi da safuZveli;

b. hqondes sakmarisi dro da saSualebani sakuTari dacvis mosam-
zadeblad;

c. daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT 
an, Tu mas ar gaaCnia sakmarisi saSualeba iuridiuli momsaxurebis 
asanazRaureblad, ufasod isargeblos aseTi momsaxurebiT xazinis 
xarjze, rodesac amas moiTxovs marTlmsajulebis interesebi;

d. TviTon dakiTxos an daakiTxvinos misi braldebis mowmeebi, 
da gamoaZaxebinos da daakiTxvinos misi dacvis mowmeebi braldebis 
mowmeebis Tanabar pirobebSi;

e. isargeblos Tarjimnis ufaso daxmarebiT, Tu mas ar SeuZlia 
gaigos sasamarTloSi gamoyenebuli ena an ilaparakos am enaze“.

am naSromis miznebisTvis avtorebma gadawyvites yuradReba SeaCeron 
me-6 muxlis pirveli punqtis erT konkretul komponentze — saqmis da-
moukidebeli da miukerZoebeli sasamarTlos mier ganxilvis uflebaze. 

evropis adamianis uflebaTa sasamarTlos praqtikaSi mniSvnelovani 
adgili eTmoba gadawyvetilebebs, sadac davis sagans warmoadgenda 
sasamarTlos damoukideblobis an/da miukerZoeblobis moTxovnis 
darRveva. am gadawyvetilebebSi evropulma sasamarTlom Camoayali-
ba da droTa ganmavlobaSi ganaviTara is kriteriumebi, romelTac 
sasamarTlos damoukidebloba da miukerZoebloba unda Sefasdes. 
amasTan, evropis sabWos ministrTa komitetis evropis adamianis 
uflebaTa sasamarTlos gadawyvetilebaTa aRsrulebis departamentis 
ukanaskneli Tematuri sainformacio angariSi cxadyofs, rom damou-
kideblobisa da miukerZoeblobis sakiTxTan dakavSirebuli evropu-
li sasamarTlos gadawyvetilebebi safuZvlad daedo mniSvnelovan 
sakanonmdeblo cvlilebebs evropis sabWos wevr saxelmwifoebSi.26 
angariSis Tanaxmad, 21 saxelmwifoSi, maT Soris did britaneTSi, 
safrangeTSi, kviprosSi, ukrainasa da TurqeTSi, evropuli sasamarT-
los gadawyvetilebebis aRsrulebis procesSi arsebiTi cvlilebebi 
Sevida erovnul kanonmdeblobaSi, raTa is SesabamisobaSi mosuliyo 
miRebul gadawyvetilebebTan, sadac me-6 muxlis darRveva dadginda 
sasamarTlos damoukideblobisa da miukerZoeblobis nawilSi.

26 Council of Europe. Department for the Execution of the European Court of Human Rights. Independence 
and Impartiality of the Judicial System Thematic Factsheeet. December 2020. https://rm.coe.int/
thematic-factsheet-independence-impartiality-eng/1680a09c19 
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amdenad, naSromis interesis mTavar sagans warmoadgens evropis 
adamianis uflebaTa sasamarTlos me-6 muxlis pirvel punqtTan daka-
vSirebuli praqtikis is nawili, romelic Seexeba sasamarTlosadmi, 
rogorc instituciisadmi da mosamarTlisadmi wayenebul moTxovnebs. 
amdenad, am Tavis farglebSi cal-calke ganvixilavT, „kanonis safuZ-
velze Seqmnili“, „damoukidebeli“ da „miukerZoebeli“ sasamarTlos 
cnebebs. 

amdenad, am naSromis interesis sferos cdeba me-6 muxlis me-2 da 
me-3 punqtebiT daculi braldebulis procesualuri garantiebisa 
da masTan dakavSirebuli evropis adamianis uflebaTa sasamarTlos 
precedenturi gadawyvetilebebis analizi. aseve, ar vapirebT gansaku-
Trebuli yuradReba gavamaxviloT me-6 muxlis pirveli punqtiT dacul 
mniSvnelovan samarTlebriv garantiebze, romelic samarTliani sasa-
marTlos uflebis aucilebeli komponentebia, rogoricaa sasamarT-
losTvis mimarTvis ufleba, saqmis gonivrul vadaSi ganxilva, saqmis 
ganxilvis sajarooba da sasamarTlo gadawyvetilebis aRsruleba.

miuxedavad imisa, rom Cveni interesis mTavari sagania sasamarTlos 
damoukideblobisa da miukerZoeblobis nawilSi evropis adamianis 
uflebaTa sasamarTlos praqtikis mimoxilva, aucileblad CavTva-
leT, jer mimovixiloT me-6 muxlis pirveli punqtis moqmedebis 
sfero (nawili 1), rac mkiTxvels saSualebas miscems gaiazros is 
praqtikuli konteqsti, romelSic operirebs kanonis safuZvelze 
Seqmnili damoukidebeli da miukerZoebeli sasamarTlos cneba. aseve 
mizanSewonilad CavTvaleT, mokled mimovixiloT samarTliani sasa-
marTlos cnebis Semadgeneli saqmis samarTliani ganxilvis, igive 
samarTalwarmoebis samarTlianobis cneba (nawili 2), radgan mxolod 
sasamarTlos damoukideblobisa da miukerZoeblobis standartebisa da 
maTi gamoyenebis SemTxvevebis analizi, mkiTxvels ver Seuqmnis srul 
warmodgenas, Tu rogor moqmedebs sasamarTlos damoukideblobisa 
da miukerZoeblobis komponenti samarTliani sasamarTlos uflebis 
dacvis zogad konteqstSi. am Tavis me-3 nawili daeTmoba kanonis 
safuZvelze Seqmnili sasamarTlos cnebas, me-4 nawilSi ganxiluli 
iqneba damoukidebeli sasamarTlos cneba, xolo me-5 nawilSi — sasa-
marTlos miukerZoeblobis cneba.

imis gaTvaliswinebiT, rom evropis adamianis uflebaTa sasamarT-
los gansakuTrebiT mravalferovani da msuye sasamarTlo praqtika 
gaaCnia me-6 muxlis pirvel punqtTan dakavSirebiT, avtorTaTvis gan-
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sakuTrebul gamowvevas warmoadgenda sasamarTlo gadawyvetilebebis 
SerCeva am Tavis miznebisTvis. avtorebma pirvel rigSi ixelmZRvaneles 
evropis adamianis uflebaTa sasamarTlos mier 2020 wels ganaxlebu-
li gzamkvlevebiT, romlebic evropis adamianis uflebaTa konvenciis 
me-6 muxlis Taobaze arsebul sasamarTlo praqtikas ajamebs.27 qve-
moT ganxiluli gadawyvetilebebis SerCevisas vixelmZRvaneleT sami 
mTavari kriteriumiT: 1) uaxlesi gadawyvetilebebi; 2) Zveli, Tumca 
precedentulad mniSvnelovani gadawyvetilebebi, romelTac gansazR-
vres sasamarTlos Semdegi praqtika; 3) gadawyvetilebebi, romlebic 
naTlad warmoaCens im situaciaTa mravalferovnebas, rodesac ki-
Txvis niSnis qveS SeiZleba dadges sasamarTlos damoukidebloba da 
miukerZoebloba. 

1. me-6 muxlis pirveli punqtis moqmedebis sfero 

Sesavali

konvenciis me-6 muxlis pirveli punqtis Tanaxmad, „yoveli adamiani, 
samoqalaqo xasiaTis uflebebisa da movaleobebis, an misTvis wardge-
nili sisxlissamarTlebrivi braldebis safuZvlianobis gamorkvevisas, 
aRWurvilia misi saqmis (...) samarTliani (....) ganxilvis uflebiT kanonis 
safuZvelze Seqmnili damoukidebeli da miukerZoebeli sasamarTlos 
mier“. amave muxlis me-2 da me-3 punqtebisgan gansxvavebiT, romelic 
braldebulis procesualur uflebebs gansazRvravs sisxlis samarT-
lebrivi warmoebis procesSi, pirveli punqtiT dadgenili ufleba vr-
celdeba rogorc sisxlis, ise samoqalaqo samarTalwarmoebis procesze. 
Sesabamisad, me-6 muxlis pirvel punqts gaaCnia moqmedebis ori gansx-
vavebuli sfero: sisxlissamarTlebrivi da samoqalaqosamarTlebrivi. 

miuxedavad imisa, rom me-6 muxlis pirveli punqtis Canaweri ar 
ganasxvavebs samarTliani sasamarTlos uflebis zogad Sinaarss samo-
qalaqo da sisxlis samarTlis sferoSi, evropis adamianis uflebaTa 
sasamarTlos praqtika imgvarad ganviTarda, rom samarTliani sasa-
marTlos uflebis interpretaciis ori, erTmaneTisgan gamijnuli 
mimarTuleba Camoyalibda imis mixedviT, Tu moqmedebis romel sfe-

27 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils; Council 
of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention on Human 
Rights. Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils.
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ros ukavSirdeba uflebis darRvevis Sesaxeb ganacxadi — samoqalaqo 
Tu sisxlis samarTlebrivs.28 rogorc wesi, sasamarTlo ufro mkacr 
standartebs awesebs sisxlis samarTlis moqmedebis sferoSi da met 
moqnilobas aZlevs erovnul kanonmdebels samoqalaqo sferoSi.29 
rogorc wesi, sasamarTlo me-6 muxlis pirvel punqtTan dakavSire-
bul saqmeebze samarTlebriv analizs iwyebs jer imis gansazRvriT, 
Tu moqmedebis romel sferos Seexeba sadao sakiTxi — samoqalaqos 
Tu sisxlissamarTlebrivs. amasTan, Tu me-6 muxlis pirveli punqti 
gamoiyeneba samoqalaqo WrilSi, sasamarTlom SeiZleba Seafasos, 
aris Tu ara saWiro igive muxlis gamoyeneba sisxlissamarTlebrivi 
SinaarsiTac.30 sasamarTlom saqmeze „selmani da sxvebi yofili iu-
goslaviis makedoniis respublikis winaaRmdeg“ daadgina, rom me-6 
muxlis gamoyenebis farglebis sakiTxs sasamarTlo wyvets sakuTari 
iniciativiT maSinac, Tu mopasuxe mxare amas sadaod ar xdis.31 

Tuki gasaCivrebuli samarTlebrivi davis samoqalaqo-samarTlebrivi 
xasiaTis gamokveTa xSir SemTxvevaSi dakavSirebulia saqmis dasaSvebo-
bis sakiTxis gadawyvetasTan, davis sisxlissamarTlebivi xasiaTis dad-
gena umeteswilad mniSvnelovania imis gasarkvevad, vrceldeba Tu ara 
me-6 muxliT dadgenili specialuri sisxlissamarTlebrivi garantiebi 
gansaxilvel saqmeze (me-2, me-3 punqtebi). aseve imis gansasazRvrad, 
Tu romeli standartiT unda ixelmZRvanelos adamianis uflebaTa 
evropulma sasamarTlom me-6 muxlis pirveli punqtis darRvevis 
sakiTxis gadasawyvetad, maT Soris sasamarTlos damoukideblobisa 
da miukerZoeblobis sakiTxis gadasawyvetad: ufro mkacri, sisxlis 
samarTlis sferosTvis dadgenili standartiT, Tu ufro moqnili, 
samoqalaqo samarTlis sferosTvis dadgenili standartiT. 

am qveTavis farglebSi ganvixilavT me-6 muxlis pirveli punqtis 
moqmedebis farglebs cal-calke samoqalaqo da sisxlissamarTlebriv 

28 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils; Council 
of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention on Human 
Rights. Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils. 

29 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils, gv. 21.

30 ramos nunes de karvalio da sa portugaliis winaaRmdeg (Ramos Nunes de Carvalho e Sá v. 
Portugal), didi palata, 2018 wlis 6 noemberi, ganacx. nos. 55391/13 da 2 others, §121.

31 selmani da sxvebi yofili iugoslaviis makedoniis respublikis winaaRmdeg (Selmani 
and Others v. the former Yugoslav Republic of Macedonia), 2017 wlis 9 Tebervali, ganacx. no. 
67259/14, §27.
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WrilSi, aseve vnaxavT im gamonaklisebs, romelTa mimarT sasamarTlo 
ar avrcelebs me-6 muxlis pirveli punqtis moqmedebas. 

1.1 samoqalaqo samarTlebrivi sfero

a. dava samoqalaqo uflebaze an valdebulebaze

evropis adamianis uflebaTa sasamarTlos praqtikam gansakuTre-
buli evolucia ganicada „samoqalaqo uflebis“ cnebis interpreta-
ciis saqmeSi da dRes es cneba saqmeTa gacilebiT ufro farTo wres 
moicavs, vidre mxolod samoqalaqo samarTlis sferos mikuTvnebuli 
kerZo xasiaTis davebia.32 sasamarTlos precedentuli gadawyveti-
lebebis analizi saSualebas gvaZlevs gavarkvioT, ra kriteriumebia 
ganmsazRvreli me-6 muxlis pirveli punqtis samoqalaqo WrilSi 
asamoqmedeblad da ra doneze SeiZleba gafarTovdes misi gamoye-
nebis areali.

imis dasadgenad, miekuTvneba Tu ara gansaxilveli saqme davas 
„samoqalaqo uflebis an valdebulebis Sesaxeb“, evropis adamianis 
uflebaTa sasamarTlo sam mTavar elements aanalizebs: 1) arseb-
obs Tu ara „samarTlebrivi dava“ „uflebaze an valdebulebaze“; 2) 
„ufleba an valdebuleba“ aris Tu ara „erovnuli kanonmdeblobis 
doneze dadgenili“; 3) ufleba an valdebuleba aris Tu ara „samo-
qalaqo xasiaTis“.33 

dazustebas saWiroebs, Tu ras moiazrebs evropis adamianis ufle-
baTa sasamarTlo me-6 muxlis pirveli punqtis gamoyenebisas „samo-
qalaqo uflebasa da valdebulebaSi“ sasamarTlos ganmartebiT, es 
termini avtonomiuri mniSvnelobiT unda iqnes gamoyenebuli.34 es imas 
niSnavs, rom uflebis „samoqalaqo xasiaTis“ gansazRvrisas sasamarTlo 
ar eyrdnoba erovnuli kanonmdeblobiT gaTvaliswinebul uflebaTa 
klasifikacias.35 Sesabamisad, sasamarTlo „samoqalaqo uflebebSi“ 

32 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 511.

33 Dovydas Vitkauskas, Grigoriy Dikov, Protecting the right to a fair trial under the European Convention 
on Human Rights. A handbook for legal practitioners, 2nd ed. by Dovydas Vitkauskas, Council of 
Europe, 2017, gv. 17.

34 König v. Germany, 28 June 1978, §88-89, Series A no. 27
35 qenigi germaniis winaaRmdeg (König v. Germany), 1978 wlis 28 ivnisi, Series A no. 27, §88-89. 

citirebulia: Council of Europe, European Court of Human Rights, Guide on Article 6 of the European 
Convention on Human Rights. Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils, gv. 16.
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uflebaTa ufro farTo wres moiazrebs, vidre erovnuli kanonm-
deblobiT samoqalaqo samarTlis sferos mikuTvnebuli uflebebia. 

kerZo pirTa Soris kerZo samarTlidan gamomdinare uflebebis 
„samoqalaqo xasiaTi“ arasdros iwvevs winaaRmdegobas.36 aseTia maga-
liTad, sakuTrebis, zianis anazRaurebis, saojaxo samarTliT daculi 
uflebebi. adreul etapze evropis adamianis uflebaTa sasamarTlo 
uflebis „samoqalaqo xasiaTs“ SezRudulad ganmartavda da masSi ar 
moiazrebda, magaliTad, sajaro mosamsaxureebis uflebebs dasaqme-
bis sferoSi37 da arc socialur uzrunvelyofasTan dakavSirebul 
uflebebs.38 Sesabamisad, ganmcxadebeli ver idavebda aseTi saqmee-
bis ganmxilvel sasamarTlosTan mimarTebiT damoukideblobisa da 
miukerZoeblobis moTxovnis darRvevaze. 

Tumca, evropulma sasamarTlom droTa ganmavlobaSi „samoqalaqo 
uflebaze davis“ kategoriaSi gaiyvana saqmeebi, romlebic scdeba 
viwro samoqalaqo sferos. Sesabamisad, sasamarTlo ukve samoqalaqo 
xasiaTis uflebebad miiCnevs iseT arasamoqalaqo Sinaarsis ufle-
bebs, romelTac „pirdapiri da mniSvnelovani gavlena aqvT piris 
kerZo uflebebze“.39 magaliTad, evropulma sasamarTlom me-6 muxlis 
pirveli punqtis moqmedeba gaavrcela davebze, romlebic Seexeboda 
pirisTvis profesiuli saqmianobis uflebis miniWebas, SezRudvas an 
CamorTmevas profesiuli organizaciebis mier. kerZod, saqmeSi „le 
komti, van liuveni da de meieri belgiis winaaRmdeg“ ganmcxadeblebi 
asaCivrebdnen samedicino asociaciis organoebis, provinciuli da 
saapelacio sabWoebisa da sakasacio sasamarTlos gadawyvetilebebs, 
romelTa ZaliTac maT samedicino saqmianobis ufleba CamoerTvaT. 
ganmcxadeblebi am gadawyvetilebebs ukanonod miiCnevdnen im motiviT, 
rom saqmis ganmxilveli organoebi ar akmayofilebdnen me-6 muxlis 
pirveli punqtiT dadgenili miukerZoebeli sasamarTlos moTxovnas.40 

36 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 12.

37 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 518; ix. aseve: pelegrini safrangeTis winaaRmdeg 
(Pellegrin v. France), didi palata, ganacx. no. 28541/95, ECHR 1999-VIII, §60-66.

38 konstantine korkelia, irine qurdaZe, „adamianis uflebaTa saerTaSoriso samarTali adamianis 
uflebaTa evropuli koncenciis mixedviT“, samosamarTlo swavlebis centri, 2004, gv. 157.

39 de tomazo italiis winaaRmdeg (De Tommaso v. Italy), didi palata, 2017 wlis 23 Tebervali, 
ganacx. no. 43395/09, §151. 

40 le komti, van liuveni da de meieri belgiis winaaRmdeg (Le Compte, Van Leuven and De Meyere 
v. Belgium), 1982 wlis 18 oqtomberi, Series A N 544, §45; poCiusi lietuvis winaaRmdeg 
(Pocius v. Lithuania), 2010 wlis 6 ivlisi, ganacx. no. 35601/04.
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es saqme evropis adamianis uflebaTa sasamarTlom dasaSvebad miiCnia 
da ganmarta, rom saqme exeboda iseT arasamoqalaqo Sinaarsis uflebas, 
romelsac „pirdapiri da mniSvnelovani gavlena“ hqonda ganmcxadeblis 
kerZo uflebebze.41

analogiurad, sasamarTlo „samoqalaqo uflebaze davad miiCnevs“ sa-
jaro samsaxurSi dasaqmebis procesSi warmoSobil davebs. saqmeze „vilho 
eskelineni fineTis winaaRmdeg“ sasamarTlom Secvala Tavdapirveli 
midgoma, romlis Tanaxmad, sajaro moxeleebis SromiT urTierTobebTan 
dakavSirebuli davebi ar ganixileboda „samoqalaqo xasiaTis uflebaze“ 
davad.42 Sesabamisad, dResdReobiT sajaro moxeleebis SromiT dave-
bze, rogorc wesi, vrceldeba me-6 muxlis pirveli punqtis moqmedeba. 
gamonaklisia mxolod is SemTxvevebi, rodesac kumulatiurad saxezea 
Semdegi ori garemoeba: 1) „sajaro moxeles kanoniT ar aqvs SezRuduli 
sasamarTlosTvis mimarTvis ufleba“ da 2) „es SezRudva obieqturad 
gamarTlebulia saxelmwifo interesiT“.43 amdenad, sasamarTlo me-6 
muxlis pirveli punqtis moqmedebas avrcelebs sajaro moxeleebis, maT 
Soris, sasamarTlo sistemaSi dasaqmebuli moxeleebis dasaqmebis, dawi-
naurebis, daqveiTebis, gaTavisuflebis, anazRaurebis pirobebis da maT 
mimarT disciplinuri warmoebis saqmeebis farTo wreze.44 Sesabamisad, 
am saqmis ganmxilvelma organom/sasamarTlom unda daakmayofilos me-6 
muxlis pirveli punqtiT gansazRvruli damoukideblobisa da miuker-
Zoeblobis moTxovna. es midgoma daadastura evropulma sasamarTlom 
2018 wlis saqmeSic „denisovi ukrainis winaaRmdeg“.45 am saqmeSi ganmcxa-
debeli davobda, rom ukrainis saapelacio sasamarTlos prezidentis 
Tanamdebobidan misi gaTavisuflebis sakiTxis ganmxilveli organoebi 
— ukrainis iusticiis umaRlesi sabWo da umaRlesi administraciuli 
sasamarTlo — ar akmayofilebdnen me-6 muxlis pirveli punqtiT da-
dgenil damoukidebeli da miukerZoebeli sasamarTlos moTxovnebs. 
es saqme evropis adamianis uflebaTa sasamarTlom dasaSvebad cno da 

41 le komti, van liuveni da de meieri belgiis winaaRmdeg (Le Compte, Van Leuven and De 
Meyere v. Belgium), 1982 wlis 18 oqtomberi, Series A N 544, §43; 

42 vilho eskelineni da sxvebi fineTis winaaRmdeg (Vilho Eskelinen and Others v. Finland), didi 
palata, 2007 wlis 19 aprili, ganacx. no. 63235/00, §62. 

43 iqve.

44 European Court of Human Rights, Guide on Article 6 of the European Convention on Human Rights. 
Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils, gv. 13.

45 denisovi ukrainis winaaRmdeg (Denisov v. Ukraine), didi palata, 2018 wlis 25 seqtemberi, 
ganacx. no. 76639/11. 
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sasamarTlos damoukideblobisa da mikerZoebis sakiTxi ganixila me-6 
muxlis pirveli punqtis samoqalaqo moqmedebis sferos WrilSi.46

rac Seexeba sajaro samarTlis sferos, im SemTxvevaSi, rodesac 
saxezea dava uflebebze, romlebic erovnuli kanonmdeblobiT „sa-
jaro samarTlis“ sferos miekuTvneba, sasamarTlo maT „samoqalaqo 
xasiaTisad“ miiCnevs im SemTxvevaSi, Tu „ganxilvis Sedegi gadamwyvetia 
kerZo uflebebis da valdebulebebisTvis“ an „qonebrivi uflebebis“ 
dacvisTvis“.47 dReisTvis sasamarTlo „samoqalaqo xasiaTis“ uflebebad 
moiazrebs sajarosamarTlebrivi urTierTobis sferos mikuTvnebul 
mTel rig uflebebs, romlebic iseTi gansxvavebuli samarTalwarmoe-
bis saxeebis farglebSi gvxvdeba, rogoricaa:

-	 nebarTvis, licenziis gacema an sxva sajarosamarTlebrivi aqtis 
gamocema, rac aucilebelia samewarmeo saqmianobis gansaxorcie-
leblad (magaliTad, samedicino momsaxurebis an saganmanaTleblo 
dawesebulebis saqmianobis licenzia/nebarTva);

-	 mSeneblobis nebarTvis gacema, eqspropriaciis, obieqtis daniS-
nulebis gansazRvra an qalaqgegmareba; CamorTmeuli qonebisTvis 
kompensaciis gacema, religiuri daniSnulebis Senoba-nagebobebis 
sakuTrebis da sargeblobis uflebis gansazRvra;

-	 administraciuli garigebis da administraciuli organos mier 
zianis anazRaurebis Taobaze davebi; aseve sisxlissamarTalwar-
moebasTan dakavSirebuli samoqalaqo sarCeli danaSauliT mi-
yenebuli zianis anazRaurebasTan dakavSirebiT; kompensacia 
ukanono Tavisuflebis aRkveTis an msjavrdebis gamo;

-	 sazogadoebrivi organizaciis registraciaze uari;
-	 qmedunarianobis gansazRvra;
-	 saxelmwifo organoebis gadawyvetilebebi, romelic Seexeba 

piris mier Tavisufali profesiis ganxorcielebis SezRudvas;
-	 diskriminacia saxelmwifo Sesyidvebis an sajaro samsaxurSi 

dasaqmebis procesSi;
-	 saxelmwifo dafinansebis miReba jandacvis servisebiT sarge-

blobis erovnuli programebis farglebSi;
-	 socialuri daxmarebis erovnuli programebiT, SezRuduli 

SesaZleblobis gamo, an samsaxurebrivi movaleobis Sesrulebis 

46 denisovi ukrainis winaaRmdeg (Denisov v. Ukraine), didi palata, 2018 wlis 25 seqtemberi, 
ganacx. no. 76639/11. §52-53.

47 le komti, van liuveni da de meieri belgiis winaaRmdeg (Le Compte, Van Leuven and De 
Meyere v. Belgium), 1982 wlis 18 oqtomberi, Series A N 544, §45.
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dros miRebuli janmrTelobis dazianebis gamo daxmarebis gace-
ma, saxelmwifo pensiiT an kompensaciiT sargeblobis uflebis 
mopoveba;

-	 sasjelaRsrulebis dawesebulebaSi moTavsebul pirTa mimarT 
disciplinuri warmoebis Sedegad uflebebis SezRudva;

-	 da sxva.48

Sesabamisad, evropis adamianis uflebaTa sasamarTlo dasaSvebad 
cnobs im davebs, sadac ganmcxadeblebi davoben zemoTCamoTvli-
li sakiTxebis ganmxilveli organos an misi wevrebis mxridan 
sasamarTlos damoukideblobisa da miukerZoeblobis moTxovnis 
darRvevaze da am saqmeebs ganixilavs me-6 muxlis pirveli pun-
qtis samoqalaqo samarTlebrivi moqmedebis WrilSi.

b. gamonaklisebi

arsebobs ramdenime gamonaklisi, rodesac sadavo uflebis upira-
tesad sajaro samarTlebrivi an politikuri xasiaTis gamo, sasamarT-
lo uars ambobs me-6 muxlis pirveli punqtis gamoyenebaze maSinac, 
rodesac dava gavlenas axdens piris qonebriv da kerZo uflebebze. 
kerZod, aseTia magaliTad, saxelmwifos mier pirisTvis sagadasaxado 
valdebulebis dakisreba moqalaqesa da saxelmwifos Soris sagada-
saxado urTierTobis „upiratesad sajaro xasiaTidan“ gamomdinare.49 
Sesabamisad, sasamarTlo me-6 muxlis pirveli punqis moqmedebas ar 
gaavrcelebs sagadasaxado organos gadawyvetilebis Taobaze davaze, 
romelic pirisTvis gadasaxadis dakisrebas Seexeba. miuxedavad amisa, 
Tuki gadasaxadis gadauxdelobis gamo pirs jarima daekisreba, am 
davaze SeiZleba me-6 muxlis pirveli punqtis sisxlissamarTlebrivi 
Sinaarsi gavrceldes.50

igive motiviT, sasamarTlom miiCnia, rom „gadawyvetilebebi ucxo 
qveynis moqalaqeTa saxelmwifos teritoriaze daSvebis, yofnisa da 
deportaciis Sesaxeb ar Seexeba ganmcxadeblis „samoqalaqo uflebebisa 
da valdebulebebis“ da arc „sisxlissamarTlebrivi pasuxismgeblobis“ 

48 citirebulia arasruli CamonaTvali. ix: THEORY AND PRACTICE OF THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS, ED. BY PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 512-515.

49 feracini italiis winaaRmdeg (Ferrazzini v. Italy), didi palata, 2001 wlis 12 ivlisi, ganacx. 
no. 44759/98, §29.

50 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 517.
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gansazRvras“.51 Sesabamisad, aseTi saqmis ganmxilvel sasasamarTlos 
ar wauyenebs damoukideblobisa da miukerZoeblobis moTxovnas.

kidev erTi gamonaklisi Seexeba politikuri Sinaarsis uflebebs, raSic 
sasamarTlo moiazrebs piris uflebas „kenWi iyaros da darCes arCeviT 
Tanamdebobaze“, „parlamentis wevris pensias“, „politikuri partiis 
uflebas ganagrZos politikuri saqmianoba“, „politikuri partiidan an 
sazogadoebrivi organizaciidan wevris garicxvas“, „Tanamdebobis piris 
valdebulebas, ar dauSvas interesTa konfliqti“. yvela am SemTxvevaSi 
miuxedavad imisa, rom saxeze qonebrivi interesic iyo, sasamarTlom mi-
iCnia, rom dava ukavSirdeboda ara piris samoqalaqo xasiaTis uflebas, 
aramed politikuri saqmianobis ganxorcielebis uflebas, razec me-6 
muxlis pirveli punqtis moqmedeba ar vrceldeba.52 Sesabamisad, msgavsi 
gadawyvetilebebis Taobaze arsebuli davis danmxilvel organoze sasa-
marTlo ar avrcelebs damoukideblobisa da miukerZoeblobis moTxovnas.

daskvna

amdenad, samarTliani sasamarTlos ufleba samoqalaqo samarTlis 
WrilSi vrceldeba davebze, romelic gamomdinareobs erovnuli kanon-
mdeblobiT daculi uflebidan. me-6 muxlis pirveli punqti samarT-
lebrivi davebis farTo wreze vrceldeba, rac moicavs, ara mxolod 
samoqalaqo, aramed administraciuli da specialuri kanonmdeblobiT 
regulirebul sferoebsac. amasTan, evropis adamianis uflebaTa 
sasamarTlo samarTliani sasamarTlos uflebas ar avrcelebs iseT 
davebze, sadac ganmsazRvreli politikuri an sajarosamarTlebrivi 
interesia, Tundac davas mniSvnelovani gavlena hqondes mxaris qo-
nebriv mdgomareobaze an/da kerZosamarTlebriv interesebze.

1.2 sisxlissamarTlebrivi sfero

a. sisxlissamarTlebrivi braldeba 

me-6 muxlis pirveli punqtis Tanaxmad, samarTliani sasamarTlos 
ufleba vrceldeba saqmis ganxilvaze, romelic Seexeba pirisTvis 

51 maauia safrangeTis winaaRmdeg (Maaouia v. France), didi palata, 2000 wlis 5 oqtomberi, ganacx. 
no. 39652/98, ECHR 2000-X, §36-38, citirebulia: THEORY AND PRACTICE OF THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS, ED. BY PIETER VQN DIJK ET AL. (5TH ED. 2018), gv. 517.

52 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 20.
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„wardgenili sisxlissamarTlebrivi braldebis safuZvlianobis 
gamorkvevas“.53 Sesabamisad, upirveles yovlisa, gasarkvevia, Tu ras 
miiCnevs evropis adamianis uflebaTa sasamarTlo „sisxlissamarTle-
briv braldebad“.

rogorc samoqalaqo sferoSi, aqac me-6 muxlis pirveli punq-
tis miznebisTvis evropis adamianis uflebaTa sasamarTlo termin 
„sisxlissamarTlebriv braldebas“ avtonomiuri SinaarsiT ganixi-
lavs.54 es niSnavs, erTi mxriv imas, rom evropis adamianis uflebaTa 
sasamarTlo Tavad itovebs uflebas gansaxilveli braldeba miiCnios 
„sissxlissamarTlebrivad“ miuxedavad imisa, rom erovnuli kanonm-
deblobiT qmedeba, romelSic pirs brali edeba, administraciuli an 
disciplinuri darRvevaa da ar kvalificirdeba sisxlis samarTlis 
danaSaulad. saqmeze „enxeli da sxvebi niderlandebis winaaRmdeg“ 
sasamarTlom miuTiTa: „wevr saxelmwifoebs rom diskrecia hqonodaT, 
Tavad moexdinaT samarTaldarRvevis klasifikacia disciplinurad 
da ara sisxlissamarTlebrivad, an ufleba hqonodaT Sereuli samar-
TaldarRvevis Camdenis mimarT devna disciplinuri wesiT daewyoT da 
ara sisxlissamarTlebrivi proceduris farglebSi, konvenciis me-6 
da me-7 muxlebis fundamenturi debulebebis moqmedeba saxelmwifoe-
bis suverenul nebasurvilze iqneboda damokidebuli“.55 Sesabamisad, 
sasamarTlo uars ambobs Semoifarglos erovnuli kanonmdeblobiT 
dadgenili klasifikaciiT da yovel individualur SemTxvevaSi Tavad 
afasebs, braldeba sisxlissamarTlebrivi bunebisaa Tu ara.

am viTarebaSi, gansakuTrebul mniSvnelobas iZens imis gairkva, 
Tu ra kriteriumebze dayrdnobiT axdens sasamarTlo administra-
ciuli an disciplinuri samarTaldarRvevis saqmis klasifikacias 
erT SemTxvevaSi sisxlis samarTlebrivi bunebis mqoned, xolo meore 
SemTxvevaSi — ara. 

gadawyvetilebaSi saqmeze „enxeli da sxvebi niderlandebis winaaR-
mdeg“ evropis adamianis uflebaTa sasamarTlom Seajera is krite-
riumebi, romelTa meSveobiTac unda Sefasdes, wardgenili braldeba 

53 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, romi, 1950 wlis 4 
noemberi, ZalaSia 1999 wlis 20 maisidan, saregistracio nomeri: 000000430.00.003.000297, 
muxli 6, punqti 1.

54 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 524

55 enxeli da sxvebi niderlandebis winaaRmdeg (Engel and Others v. the Netherlands), 1976 wlis 
8 ivnisi, Series A no. 22, §81.
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me-6 muxlis pirveli punqtiT gaTvaliswinebul „sisxlissamarTlebriv 
braldebas“ warmoadgens Tu ara.56 es kriteriumebia: 

1. qmedeba, romlis CadenaSic brali edeba pirs, erovnuli kanon-
mdeblobiT sisxlis samarTlis kategorias miekuTvneba; 

2. samarTaldarRvevis sisxlissamarTlebrivi xasiaTi; 
3. sasjelis xasiaTi da misi simZimis xarisxi.57 
„enxelis kriteriumebi“ ar aris kumulatiuri. Tuki erovnuli 

kanonmdebloba danaSaulad Seracxavs qmedebas, romlis CadenaSic 
brali edeba ganmcxadebels, sasamarTlo aRar gaagrZelebs sxva kri-
teriumebis mixedviT Sefasebas.58 xolo im SemTxvevaSi, Tuki erovnuli 
kanonmdebloba samarTaldarRvevas ar ganixilavs sisxlis samarTlis 
danaSaulad, maSin sasamarTlo agrZelebs msjelobas da danarCen or 
kriteriums gamoikvlevs, Tumca isini alternatiulia da sakmarisia am 
oridan Tundac erTi kriteriumi dakmayofildes.59 rogorc wesi, meore 
kriteriums ufro did mniSvnelobas aniWebs sasamarTlo.60 amasTan, Tu 
me-2 da me-3 kriteriumebis cal-calke analizis safuZvelze SeuZlebelia 
mkafio daskvnis gakeTeba, warmoadgens Tu ara piris mimarT braldeba 
„sisxlissamarTlebriv braldebas“, sasamarTlom SesaZloa es krite-
riumebi erTobliobaSi ganixilos.61 sasamarTlos praqtikis analizi 
saSualebas mogvcems naTlad davinaxoT, Tu ras moiazrebs evropis 
adamianis uflebaTa sasamarTlo TiToeuli kriteriumis SinaarsSi.

gansakuTrebul sirTules ar warmoadgens pirveli kriteriumis 
Sefaseba, kerZod imis gansazRvra, erovnuli kanonmdebloba samarTal-
darRvevas, romelTan dakavSirebiTac mimdinareobs saqmis ganxilva, 
sisxlis samarTlis danaSaulis kategoriaSi ganixilavs, disciplinuri 
gadacdomis Tu administraciuli samarTaldarRvevis. 

56 enxeli da sxvebi niderlandebis winaaRmdeg (Engel and Others v. the Netherlands), 1976 wlis 
8 ivnisi, Series A no. 22, §82-83.

57 Dovydas Vitkauskas, Grigoriy Dikov, Protecting the right to a fair trial under the European Convention 
on Human Rights. A handbook for legal practitioners, 2nd ed. by Dovydas Vitkauskas, Council of 
Europe, 2017, gv. 22.

58 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 10.

59 iqve.
60 iusila fineTis winaaRmdeg (Jussila v. Finland), didi palata, 2006 wlis 23 noemberi, ganacx. 

no. 73053/01, ECHR 2006-XIV, §38, citirebulia Council of Europe, European Court of Human 
Rights, Guide on Article 6 of the European Convention on Human Rights. Right to a fair trial (criminal 
limb), ganaxlebulia 2019 wlis 2020 wlis 30 aprils, gv. 9.

61 bendenuni safrangeTis winaaRmdeg (Bendenoun v. France), 1994 wlis 24 Tebervali, Series 
A no. 284, §47.
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braldeba sisxlissamarTlebrivi xasiaTisaa im SemTxvevaSi, Tu 
amkrZalavi normis moqmedebis sfero zogadi xasiaTisaa da Tu samar-
TaldarRvevisTvis pasuxismgeblobis/sanqciis dawesebis mizani sadamje-
loa. magaliTad, „moqmedebis sferos“ analizisas sasamarTlo afasebs, 
rogor gansazRvravs erovnuli kanonmdebloba „samarTaldarRvevis 
subieqtTa wres“, kerZod, akrZalva „pirTa viwro jgufs“ Seexeba, Tu 
„zogadad yvelas“.62 im SemTxvevaSi, Tu samarTaldarRvevis „subieqti 
konkretuli viwro jgufia“, rogorc, magaliTad, erTi organizaciis 
TanamSromlebi, erTi profesiis warmomadgenlebi, sasamarTlo msgavs 
darRvevebs disciplinuri pasuxismgeblobis kategoriaSi moiazrebs, 
xolo Tu „samarTaldarRvevis akrZalvas zogadi da savaldebulo 
xasiaTi aqvs“, maSin savaraudoa, rom mas sisxlissamarTlebrivi kvali-
fikacia mieces.63 aseve, sasamarTlo mxedvelobaSi iRebs, „amkrZalavi 
normis mizani sazogadoebis zogadi interesebis dacvaa, rac Cveule-
briv sisxlis samarTlis kanonmdeblobis sferoa“, Tu organizaciis 
Sida disciplinis uzrunvelyofa.64 

sasamarTlom saqmeze „miuler-harTburgi avstriis winaaRmdeg“ 
daadgina, rom me-6 muxlis pirveli punqtis ara sisxlissamarTle-
brivi, aramed samoqalaqosamarTlebrivi Sinaarsi unda yofiliyo 
gamoyenebuli, radgan davis sagans warmoadgenda avstriis advokatTa 
asociaciis mier advokatis mimarT jarimis da saadvokato saqmianobis 
uflebis droebiT SeCereba advokatis mier profesiuli valdebule-
bebis darRvevis da advokatTa asociaciis RirsebisTvis Seuferebeli 
qmedebis Cadenis gamo.65 sasamarTlom Tavisi pozicia daasabuTa imiT, 
rom samarTalwarmoeba Seexeboda „pirTa SezRudul wres mikuTvne-
bul pirebs“ — advokatebs da ukavSirdeboda saadvokato saqmianobis 
ganxorcielebis procesSi advokatTa asociaciis mier dadgenili 
wesebis darRvevas.

sisxlissamarTlebrivi xasiaTis dasadgenad meore mniSvnelovani 
kriteriumia samarTaldarRvevisTvis gaTvaliswinebuli „sanqciis/

62 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 10.

63 bendenuni safrangeTis winaaRmdeg (Bendenoun v. France), 1994 wlis 24 Tebervali, Series 
A no. 284, §47.

64 Produkcija Plus Storitveno podjetje d.o.o. sloveniis winaaRmdeg (Produkcija Plus Storitveno podjetje 
d.o.o. v. Slovenia), 2018 wlis 23 oqtomberi, ganacx. no. 47072/15, §42.

65 miuler-harTburgi avstriis winaaRmdeg (Müller-Hartburg v. Austria), 2013 wlis 19 Tebervali, 
ganacx. no. 47195/06, §42-49.
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sasjelis mizani“, kerZod, „damsjelobiTi an Semakavebeli“, iseTi 
miznebisgan gansxvavebiT, rogoricaa, magaliTad, zianis preven-
cia (administraciuli samarTali), miyenebuli zianis anazRaureba 
(samoqalaqo samarTlebrivi mizani) an profesiuli an organiza-
ciuli disciplinis uzrunvelyofa (disciplinuri mizani). saqmeze 
„ozTiurTi germaniis winaaRmdeg“ sasamarTlos unda emsjela, ad-
ministraciuli organos mier avtosagzao usafrTxoebis normebis 
darRvevis gamo pasuxismgeblobis dakisreba, rasac fuladi jarimis 
dakisreba mohyva, warmoadgenda Tu ara sisxlissamarTlebriv bral-
debas. sasamarTlom daadgina, rom sagzao usafrTxoebis normebis 
darRvevisas „amkrZalavi normis Sinaarsi da sanqciis dawesebis 
mizani dasja da Sekaveba iyo“ da ara ubralod gamarTuli sagzao 
moZraobis uzrunvelyofa.66 

im samarTaldarRvevebis „sisxlissamarTlebrivi bunebis gansazR-
vrisas“, romlisTvisac dawesebulia fuladi sanqciebi — jarimebi, 
sasamarTlo afasebs, sanqciis mizani miyenebuli zianis anazRaureba/
kompensirebaa Tu piris dasja da Sekaveba.67 rogorc wesi, sagada-
saxado valdebulebebTan dakavSirebul davebze evropis adamianis 
uflebaTa sasamarTlo saerTod ar avrcelebs me-6 muxlis moqme-
debas,68 Tumca gadasaxadis gadauxdelobis gamo sauravis dakisreba 
SesaZloa „sisxlissamarTlebriv aspeqts“ moicavdes.69 am SemTxvevaSi, 
me-6 muxlis sisxlissamarTlebrivi Sinaarsis gamoyenebis mizanSewo-
nilobis gadawyvetisas sasamarTlo aanalizebs, sauravis dakisreba 
miznad miyenebuli zianis anazRaurebas isaxavda, Tu mas arsebiTad 
sadamsjelo da Semakavebeli mizani hqonda.70 saqmeze „bendenuni safran-
geTis winaaRmdeg“ sasamarTlom CaTvala, rom „finansuri sanqciebis 
dawesebis mizani iyo ara miyenebuli qonebrivi zianis kompensireba, 
aramed arsebiTad sadamsjelo, raTa aRekveTa ganmeorebiTi dana-

66 ozTiurqi germaniis winaaRmdeg (Öztürk v. Germany), 1984 wlis 21 Tebervali, Series A no. 
73, §53; aseve, ix. bendenuni safrangeTis winaaRmdeg (Bendenoun v. France), 1994 wlis 24 
Tebervali, Series A no. 284, 47. 

67 bendenuni safrangeTis winaaRmdeg (Bendenoun v. France), 1994 wlis 24 Tebervali, Series 
A no. 284, §24.

68 feracini italiis winaaRmdeg (Ferrazzini v. Italy), didi palata, 2001 wlis 12 ivlisi, ganacx. 
no. 44759/98, §20.

69 iusila fineTis winaaRmdeg (Jussila v. Finland), didi palata, 2006 wlis 23 noemberi, ganacx. 
no. 73053/01, ECHR 2006-XIV, §38.

70 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 12.
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Sauli, sanqciis dawesebas safuZvlad edo zogadi moqmedebis norma, 
romelsac „Semakavebeli da sadamsjelo“ mizani hqonda.71

„enxelis mesame kriteriumis“ Tanaxmad, „sisxlissamarTlebrivi 
braldebis“ Sinaarsis gansazRvrisas gaTvaliswinebuli unda iqnes 
samarTaldarRvevis Sesabamisi „sanqciis xasiaTi da sasjelis simZimis 
xarisxi“. sanqciis simZimis xarisxis dadgena xdeba „samarTaldarR-
vevisTvis kanonmdeblobiT gaTvaliswinebuli maqsimaluri SesaZlo 
sanqciis zomis analizis safuZvelze“.72 

aRsaniSnavia, rom „sanqciis xasiaTi“, rac „enxelis me-3 kriteriumis“ 
Sefasebis sagania gansxvavdeba me-2 kriteriumiT gaTvaliswinebuli 
„sasjelis dawesebis miznisgan“.73 SesaZloa, sasjelis dawesebis mi-
zani ar iyos „dasja da Sekaveba“, magram sasjelis xasiaTma an misma 
simkacrem samarTliani sasamarTlos uflebis sisxlissamarTlebrivi 
Sinaarsis amoqmedeba gamoiwvios. meore mxriv, Tuki me-2 kriteriumis 
Sefasebisas dadginda, rom braldeba sisxlissamarTlebrivi xasiaTisaa, 
relevanturi aRar aris sasjelis mizani da misi simZime.74 

rogorc wesi, patimroba sisxlissamarTlebriv sanqciad ganixi-
leba, garda im SemTxvevisa, Tu patimrobis „xasiaTi, xangrZlivoba 
da moxdis wesi „sagrZnoblad saziano araa“.75 magaliTad, saqmeze 
„kiprianu kviprosis winaaRmdeg“ sasamarTlom imsjela „marTlmsaju-
lebis ganxorcielebisTvis xelis SeSlis“ gamo pirisTvis 5-dRiani 
patimrobis Sefardebis Taobaze, rac sasamarTlom sakmarisad mZime 
sasjelad miiCnia.76 Tumca saqmeze „enxeli da sxvebi niderlandebis 
winaaRmdeg“, ordRiani Tavisuflebis aRkveTa sasamarTlom Zalian 
mokle xangrZlivobad miiCnia, romelzec sisxlissamarTlebrivi Si-
naarsis gavrceleba ar iqneboda gamarTlebuli.77 

71 bendenuni safrangeTis winaaRmdeg (Bendenoun v. France), 1994 wlis 24 Tebervali, Series 
A no. 284, §24.

72 qembeli da feli gaerTianebuli samefos winaaRmdeg (Campbell and Fell v. the United Kingdom), 
1984 wlis 28 ivnisi, Series A no. 80, §72; demikoli maltis winaaRmdeg (Demicoli v. Malta), 
1981 wlis 27 agvisto, Series A no. 210, §34.

73 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 532.

74 iqve.
75 enxeli da sxvebi niderlandebis winaaRmdeg (Engel and Others v. the Netherlands), 1976 wlis 

8 ivnisi, Series A no. 22, §82.
76 kiprianu kviprosis winaaRmdeg (Kyprianou v. Cyprus), didi palata, 2005 wlis 15 dekemberi, 

ganacx. no. 73797/01, ECHR 2005-XIII, § 61-64.
77 iqve.
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b. gamonaklisebi

konvenciis me-6 muxlis pirveli punqtiT daculi samarTliani 
sasamarTlos uflebas evropis adamianis uflebaTa sasamarTlo 
samoqalaqo uflebaze davis ganxilvis analogiurad, ar avrcelebs 
politikur sakiTxebTan dakavSirebul saqmeeze da ucxo qveynis mo-
qalaqis mimarT saxelmwifos teritoriaze daSvebis, gaZevebisa da 
eqstradiciis saqmeebze.

politikuri uflebebis kuTxiT aRsaniSnavia saqme „pier-bloki sa-
frangeTis winaaRmdeg“, sadac davis sagans warmoadgenda saqmis ganxil-
va, romelic safrangeTis saarCevno kanonmdeblobiT gaTvaliswinebuli 
saarCevno kampaniis xarjebis gadaWarbebis gamo ganmcxadeblisTvis 
finansuri sanqciebis dakisrebas Seexeboda.78 evropulma sasamarTlom 
ar miiCnia sisxlis samarTlebrivi xasiaTis samarTaldarRvevad, radgan 
CaTvala, rom sakiTxi ara sisxlissamarTlebrivi, aramed saarCevno 
kanonmdeblobis sfero iyo, dakisrebuli sanqciis mizani ara dasja, 
aramed im Tanxis ukan dabruneba iyo, rac partiam dadgenili zRvris 
zemoT miiRo Semowirulobis saxiT, aseve sanqcia ar iyo sakmarisad 
mZime, radgan mxolod erTi wliT ukrZalavda partias arCevnebSi 
monawileobas.79 analogiurad, saqmeze „refah partisi (keTildReo-
bis partia) da sxvebi TurqeTis winaaRmdeg“ evropulma sasamarTlom 
miiCnia, rom TurqeTis sakonstitucio sasamarTloSi politikuri 
partiis akrZalvis sakiTxis ganxilvaze ar vrceldeboda me-6 muxlis 
pirveli punqtis moqmedeba, radgan „es dava Seexeboda ganmcxadeblis 
„uflebas ewarmoebina politikuri saqmianoba politikuri partiis 
meSveobiT“, rac „arsebiTad politikuri bunebis uflebaa da masze 
TavisTavad ar vrceldeba me-6 muxlis pirveli punqtis moqmedeba“.80 
Sesabamisad, evropulma sasamarTlom dauSveblad miiCnia „keTil-
dReobis partiis“ ganacxadi. 

sainteresoa sasamarTlos damokidebuleba, vrceldeba Tu ara me-6 
muxlis pirveli punqtis moqmedeba politikuri Tanamdebobis pirebis 
mimarT impiCmentis proceduraze. saqmeze „paqsasi lietuvis winaaRm-

78 pier-bloki safrangeTis winaaRmdeg (Pierre-Bloch v. France), 1997 wlis 21 oqtomberi, Reports 
of Judgments and Decisions 1997-VI.

79 iqve, §53-60.
80 Refah Partisi (keTildReobis partia) da sxvebi TurqeTis winaaRmdeg, ganCineba, 2000 wlis 

3 oqtomberi, ganacx. no. 41340/98 da sxva, ECHR 2003-II.
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deg“, lietuvis yofilma prezidentma gaasaCivra lietuvis sakonsti-
tucio sasamarTlos mier miRebuli gadawyvetileba „konstituciis 
mniSvnelovani darRvevisa da saprezidento ficis darRvevis gamo“ 
impiCmentis saqmeze, rasac misi prezidentis Tanamdebobidan gadayeneba 
moyva.81 evropulma sasamarTlom gaiTvaliswina is, rom sakonstitu-
cio sasamarTlos mier saqmis ganxilvis mizani ar iyo prezidentis 
mimarT sisxlissamarTlebrivi xasiaTis braldebis ganxilva da is, rom 
ganxilvis Sedegad gaTvaliswinebuli SesaZlo sanqcia — prezidentis 
Tanamdebobidan gadayeneba da arCevnebSi monawileobis akrZalva — Ta-
visi SinaarsiT konstituciuri angariSvaldebulebis formebi iyo da 
TavisTavad ar gulisxmobda sisxlissamarTlebriv pasuxismgeblobas. 
samagierod, saqmeze „haarde islandiis winaaRmdeg“, evropulma sasa-
marTlom islandiis konstituciisa da sxva sakonstitucio aqtebis 
Seswavlis safuZvelze daadgina, rom yofili premier-ministris wi-
naaRmdeg parlamentis mier impiCmentis proceduris inicirebis da 
SemdgomSi impiCmentis sasamarTlos mier saqmis ganxilvisas me-6 muxlis 
sisxlissamarTlebrivi SinaarsiT daculi garantiebi unda yofiliyo 
daculi.82 am saqmeSi islandiis parlamenti moqmedebda ra, rogorc 
saxelmwifo bralmdebeli yofil premier-ministrs edaveboda „minis-
trTa pasuxismgeblobis aqtis darRvevas“, romelic premier-ministrs 
avaldebulebda moewvia mTavrobis sxdomebi da gadawyvetilebebi mi-
nistrebTan erTad ganexila. parlamentma kanonmdeblobis moTxovnis 
dacviT, impiCmentis saqme gansaxilvelad impiCmentis sasamarTlos 
gadasca. aRsaniSnavia, rom arcerT saqmeSi ar gauxdia sadavod mopa-
suxe mxares me-6 muxlis gamoyenebis sakiTxi. Tumca paqsasis ganacxa-
dis ganxilvisas Tavad evropulma sasamarTlom imsjela me-6 muxlis 
pirvel punqtTan mimarTebiT ganacxadis dasaSvebobis sakiTxze, xolo 
haardes ganacxadis ganxilvisas ki saerTod ar ganixila dasaSvebobis 
sakiTxi, da arc is daasabuTa, Tu riT gansxvavdeboda is saqmisgan 
„paqsasi lietuvis winaaRmdeg“. unda vivaraudoT, rom gansxvavebuli 
gadawyvetis safuZveli gaxda samarTaldarRvevis erovnuli kanonm-
deblobiT dadgenili Sinaarsi da xasiaTi. 

rac Seexeba saxelmwifos teritoriaze daSvebis akrZalvas, gaZeve-
bisa (deportaciisa) da eqstradiciis gadawyvetilebebs, iseve rogorc 

81 paqsasi lietuvis winaaRmdeg (Paksas v. Lithuania), didi palata, ganacx. no. 34932/04, ECHR 
2011.

82 haarde islandiis winaaRmdeg (Haarde v. Iceland), 2017 wlis 23 noemberi, ganacx. no. 66847/12.
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samoqalaqo uflebaze davis SemTxvevaSi, aqac, evropuli sasamarTlo 
miiCnevs, rom msgavsi gadawyvetilebebi „wevri saxelmwifoebis umravle-
sobaSi administraciuli organoebis mier miiReba da isini specialur 
prevenciul RonisZiebebs warmoadgens, romlis mizani emigraciis kon-
trolia da ara sisxlissamarTlebrivi braldebis gansazRvra“.83 msgavsi 
midgoma aqvs sasamarTlos sisxlis samarTlis saqmeSi braldebuli 
piris sxva qveyanaSi eqstradiciis sakiTxisadmi,84 sadac sadao sakiTxi 
aris ara piris braleulobis sakiTxis gadawyveta, aramed, imis dadgena, 
unda moxdes Tu ara piris gadacema sxva saxelmwifosTvis. Sesabamisad, 
am saqmeebze evropis adamianis uflebaTa sasamarTlo ar avrcelebs 
me-6 muxlis moqmedebas. gamonaklisia davebi, rodesac ganmcxadebeli 
miuTiTebs, rom im saxelmwifoSi, sadac misi gadacema moxdeba, mas 
«aSkarad uars etyvian marTlmsajulebis ganxorcielebaze“ (flagrant 
denial of justice). evropuli sasamarTlos ganmartebiT, es niSnavs imas, 
rom piris gasamarTleba moxdeba „me-6 muxliT dadgenili normebisa 
da principebis aSkara darRveviT“, anu „iseTi fundamenturi xasiaTis 
darRveviT, rac ararad aqcevs an anadgurebs TviT samarTliani sasa-
marTlos uflebis arss“.85 aseT SemTxvevaSi sasamarTlo saqmes me-6 
muxlis pirvel punqtTan mimarTebiT ganixilavs, Tumca moiTxovs, 
rom ganmcxadebelma mtkicebis maRali standarti daakmayofilos da 
daadasturos, rom „realuri riski arsebobs imisa, rom sxva saxelmwi-
foSi mas aSkarad uars etyvian marTlmsajulebis ganxorcielebaze“.

daskvna 

evropis adamianis uflebaTa sasamarTlos damkvidrebuli praq-
tikis Tanaxmad, me-6 muxlis pirveli punqtis sisxlissamarTlebrivi 
Sinaarsi gamoiyeneba saqmeebze, romelic Seexeba piris mimarT sisxlis 

83 maauia safrangeTis winaaRmdeg (Maaouia v. France), didi palata, ganacx. no. 39652/98, ECHR 
2000-X, §39.

84 peniafiel salgado espaneTis winaaRmdeg (Peñafiel Salgado v. Spain), ganCineba, 2002 wlis 
16 aprili, ganacx. no. 65964/01.

85 oTmani (abu qaTada) gaerTianebuli samefos winaaRmdeg (Othman (Abu Qatada) v. the United 
Kingdom), ganacx. no. 8139/09, ECHR 2012, §258-261, 272-280, ix. aseve: soringi gaerTianebuli 
samefos winaaRmdeg (Soering v. the United Kingdom), ganacx. 1989 wlis 7 ivlisi, ganacx. no. 
14038/88, Series A no. 161, §113, citirebulia: Council of Europe, European Court of Human 
Rights, Guide on Article 6 of the European Convention on Human Rights. Right to a fair trial (criminal 
limb), ganaxlebulia 2020 wlis 30 aprils, gv. 96-97.
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samarTlebrivi braldebis sakiTxis ganxilvas. sisxlissamarTlebrivi 
braldebis avtonomiuri Sinaarsis dadgenisTvis mniSvnelovania, pirvel 
rigSi, erovnuli kanonmdeblobiT dadgenili samarTaldarRvevaTa kla-
sifikacia, ris Semdegac sasamarTlo Seafasebs aris Tu ara erovnuli 
kanonmdeblobiT dadgenili samarTaldarRveva sisxlissamarTlebrivi 
xasiaTis, da gaTvaliswinebuli sasjelis xasiaTi da simZime moiTxovs 
Tu ara samarTliani sasamarTlos uflebis sisxlissamarTlebrivi 
Sinaarsis gamoyenebas.

2. samarTalwarmoebis samarTlianobis garantiebi

Sesavali

am qveTavis mizania mkiTxvels gaacnos is specifikuri proceduruli 
garantiebi, rasac evropis adamianis uflebaTa sasamarTlo moiazrebs 
samarTlianobis viwro, procesualuri samarTlianobis gagebiT. erTi 
mxriv, saqmis ganxilvis samarTlianobis farTo gageba (Fair trial) moi-
cavs me-6 muxlis pirveli punqtiT gaTvaliswinebul yvela uflebas, 
rogorebicaa: sasamarTlosTvis mimarTvis ufleba, ufleba saqmis sa-
jaro ganxilvaze, ufleba saqmis samarTlian ganxilvaze, igive ufleba 
samarTlian samarTalwarmoebaze, ufleba saqmis gonivrul vadaSi 
ganxilvaze, ufleba kanonis safuZvelze Seqmnili, damoukidebeli da 
miukerZoebeli sasamarTlos mier saqmis ganxilvaze, ufleba gadawy-
vetilebis aRsrulebaze. samarTlianobis viwro gageba ki gulisxmobs 
„procesualur samarTlianobas“, anu im minimalur procesualur ga-
rantiebs, romelTa dacva aucilebelia samarTalwarmoebis procesis 
samarTlianobis (Fairness of the proceedings) uzrunvelsayofad, rac 
farTo gagebiT samarTliani sasamarTlos uflebis erT-erTi Semadge-
neli elementia. avtorebma mizanSewonilad CaTvales samarTlianobis 
viwro, procesualuri samarTlianobis Sinaarsis aRsaniSnavad termin 
„samarTalwarmoebis samarTlianobis“ gamoyeneba.86 

avtorebma miiCnies, rom sasamarTlos damoukideblobisa da miuker-
Zoeblobis, rogorc samarTliani sasamarTlos uflebis Semadgeneli 

86 es termini ukve gamoiyeneba qarTul enaze gamocemul profesiul literaturaSi, ix: nana 
mWedliZe, saqarTvelos saerTo sasamarTloebis mier adamianis uflebaTa evropuli 
konvenciis gamoyenebis standartebi (2017), gv. 103.
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komponentis ganxilva, ukeTesi iqneboda „samarTalwarmoebis samarT-
lianobis“ cnebis zogadi mimoxilvis Semdeg. 

imis gaTvaliswinebiT, rom evropuli sasamarTlos praqtika gan-
sakuTrebiT mdidaria saqmeebiT, sadac davis sagans procesualuri 
samarTlianoba warmoadgenda, da TiToeul procedurul garantias-
Tan dakavSirebiT arsebobs mTeli rigi specifikuri viwro Temebi da 
gamonaklisebi, avtorTa survilis miuxedavad, am naSromis mizania ara 
TiToeuli garantiis siRrmiseuli analizi, aramed — samarTalwar-
moebis samarTlianobis cnebis da misi calkeuli komponentebis mokle 
mimoxilva. am mizniT avtorebma evropis adamianis uflebaTa sasa-
marTlos me-6 muxlis samoqalaqo da sisxlis samarTlis sferoebSi 
gamoyenebis farTo praqtikidan gamoyves is uaxlesi da mniSvnelovani 
precedentuli gadawyvetilebebi, sadac calkeuli procesualuri 
garantiis Sinaarsi da dadgenilia Sefasebis kriteriumebia arti-
kulirebuli. es qveTavi efuZneba evropis adamianis uflebaTa sasa-
marTlos mier 2020 wels ganaxlebul gzamkvlevebs konvenciis me-6 
muxlTan dakavSirebiT.87

2.1 samarTalwarmoebis samarTlianobis cneba da misi 
gamoyenebis Taviseburebani

samarTalwarmoebis samarTlianoba me-6 muxlis pirveli punqtis 
miznebisTvis gulisxmobs ara imas, ramdenad samarTliani iyo erovnu-
li sasamarTlos mier miRebuli saboloo gadawyvetileba, aramed 
ramdenad iyo sasamarTlo ganxilvis dros daculi mxaris ufleba 
samarTlian proceduraze, kerZod hqonda Tu ara mas SesaZlebloba 
mimdinare samoqalaqo davaze an mis winaaRmdeg warmarTuli sisxlis 
samarTlis saqmis ganxilvis farglebSi sakuTari saqme waredgina 
sasamarTlosTvis, gaeprotestebina mis winaaRmdeg wardgenili ga-
yalbebuli an ukanono mtkicebulebebi da ar yofiliyo Cayenebuli 
mowinaaRmdegesTan SedarebiT uares mdgomareobaSi. evropis adamianis 
uflebaTa sasamarTlos praqtikis analizis Sedegad, samarTalwarmoe-
bis samarTlianobis cneba Semdegi ZiriTadi elementebisgan Sedgeba:

87 ix: Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils; Council of 
Europe, European Court of Human Rights, Guide on Article 6 of the European Convention on Human 
Rights. Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils. 
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1) sasamarTlo ganxilvaSi efeqturi monawileobis ufleba;
2) mxareTa Tanasworoba da SejibrebiToba;
3) mtkicebulebaTa administrireba;
4) samarTlis ganWvretadoba, sasamarTlo praqtikis Tanmimdevru-

loba;
5) sasamarTlo gadawyvetilebis dasabuTebuloba.88 
Tuki zemoTCamoTvlili elementebi mniSvnelovania rogorc sisxlis, 

ise samoqalaqo samarTlis saqmeebis ganxilvisTvis, sisxlis samarT-
lis saqmeebTan mimarTebiT samarTalwarmoebis samarTlianobis cneba 
Semdeg damatebiT specifikur procesualur garantiebsac moicavs:

1) dumilis ufleba da sakuTari Tavis winaaRmdeg Cvenebis micemis 
dauSvebloba;

2) dacva danaSaulis waqezebisgan (entrampment);
3) uSualobis principi;
4) saziano sajarooba;
5) saproceso SeTanxmebasTan dakavSirebuli garantiebi.89

im SemTxvevaSic ki, rodesac orive tipis saqmeebze vrceldeba erTi 
da igive procesualuri garantiebi, magaliTad, mxareTa Tanasworobis 
principi, am garantiebis konkretuli Sinaarsi SesaZloa gansxvavebuli 
iyos imis mixedviT, samoqalaqo uflebis an valdebulebis gansazRvras 
Seexeba saqme, Tu sisxlissamarTlebrivi braldebis dadgenas. saqmeze 
„Dombo Beheer niderlandebis winaaRmdeg“, sasamarTlom ganmarta: 
„samarTliani ganxilvis“ cneba aucileblad erTsa da imave moTxovnebs 
ar wauyenebs saqmeebs, romlebic Seexeba samoqalaqo valdebulebis 
gansazRvras da sisxlissamarTlebrivi braldebis dadgenas. es iqidan 
gamomdinareobs, rom me-6 muxlis me-2 da me-3 punqtebiT gaTvaliswi-
nebuli detaluri garantiebi ar Seexeba pirveli kategoriis saqmeebs. 
amdenad, marTalia es konkretuli debulebebi sisxlis samarTlis 
sferos miRmac aqtualuria garkveuli TvalsazrisiT (ix. mutatis 
mutandis, Albert and Le Compte v. Belgium judgment of 10 February 1983, 
Series A no. 58, p. 20, para. 39), Tumca xelSemkvrel mxareebs ufro 
farTo Sefasebis Tavisufleba (margin of appreciation)90 aqvT samo-

88 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils.

89 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils.

90 saqarTvelos sasamarTloebi gamoiyeneben termins „mixedulebis farglebi“, Tumca, 
avtorTa mosazrebiT, ufro gamarTlebulia qarTul enaSi arsebuli Sesabamisi terminebis 
gamoyeneba, rogoricaa „Sefasebis areali“, „Sefasebis farglebi“.
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qalaqo saqmeebTan mimarTebiT, romlebic samoqalaqo uflebebis da 
valdebulebebis gansazRvras Seexeba, vidre sisxlissamarTlebrivi 
braldebis gansazRvrasTan dakavSirebul saqmeebze“.91 es pirvel rigSi 
imas gulisxmobs, rom sasamarTlo Sefasebis farTo areals (margin of 
appreciation) utovebs erovnul kanonmdebels samoqalaqo saproceso 
garantiebis dadgenisas maSin, rodesac sisxlis samarTlis sferoSi 
erovnuli kanonmdeblisTvis miniWebuli Sefasebis farglebi (margin 
of appreciation) gacilebiT ufro SezRudulia. sasamarTlos ganmar-
tebiT, „me-6 muxlis pirveli punqti procesualuri samarTlianobis 
naklebad mkacr moTxovnebs wauyenebs samoqalaqo saqmeebs sisxlis 
samarTlis saqmeebTan SedarebiT.“92 am gansxvavebis amosavali werti-
li im safrTxeebs ukavSirdeba, rac braldebulis mimarT araswori 
ganaCenis gamotanas SeiZleba moyves, sadac erTmaneTs saxelmwifos 
Zalaufleba da individi upirispirdeba, da Sesabamisad, ZalTa ba-
lansi imTaviTve individis sawinaaRmdego aris. samoqalaqo saqmeebze 
ki, gamonaklisi SemTxvevebis garda, saxelmwifosa da individs Soris 
ZalTa disbalansi naklebad problemuria da meti mniSvneloba eniWe-
ba proceduruli ekonomiis, swrafi marTlmsajulebisa da mxareTa 
avtonomiis sakiTxebs. 

procesualuri samarTlianobis calkeuli elementebis analizis-
Tvis gasaTvaliswinebelia ramdenime principi, romliTac evropis 
adamianis uflebaTa sasamarTlo xelmZRvanelobs konvenciis me-6 
muxlis pirveli punqtis interpretaciisas. 

pirvel rigSi, imis dasadgenad, hqonda Tu ara adgili procesualu-
ri samarTlianobis moTxovnis darRvevas, sasamarTlo gamoikvlevs 
da Seafasebs saqmis ganxilvis mTel process.93 Sesabamisad, SesaZloa 
erTi izolirebuli darRveva, Tundac mZime xasiaTis, ar iyos sakmarisi 
imisTvis, rom sasamarTlom samarTliani ganxilvis uflebis darRveva 
daadginos; meore mxriv, SesaZloa sasamarTlom SedarebiT msubuqi 

91 Dombo Beheer B.V. niderlandebis winaaRmdeg (Dombo Beheer B.V. v. the Netherlands), 1993 
wlis 27 oqtomberi, Series A no. 274, §32.

92 qionigi germaniis winaaRmdeg (König v. Germany), 1978 wlis 28 ivnisi, ganacx.: 6232/73, Series 
A no. 27, §96.

93 miroliubovsi da sxvebi latviis winaaRmdeg (Miroļubovs and Others v. Latvia), ganacx. no. 
798/05, 2009 wlis 15 seqtemberi, §103, anqerli Sveicariis winaaRmdeg (Ankerl v. Switzerland), 
1996 wlis 23 oqtomberi, Reports of Judgments and Decisions 1996-V, §38; Centro Europa 7 S.r.l. 
da di stefano italiis winaaRmdeg (Centro Europa 7 S.r.l. and Di Stefano v. Italy), didi palata, 
2012 wlis 7 ivnisi, ganacx. no. 38433/09, ECHR 2012, §197; regneri CexeTis respublikis 
winaaRmdeg (Regner v. the Czech Republic), didi palata, ganacx. no. 35289/11, 2017 wlis 19 
seqtemberi, §161.
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xasiaTis proceduruli darRvevebis gamo daadginos samarTliani 
sasamarTlos uflebis darRveva maTi kumulatiuri efeqtis gamo.94 

meore, konvenciis subsidiurobis principis Tanaxmad, samarTliani 
sasamarTlos uflebis darRvevis Taobaze ganacxadis Sefasebisas, 
evropis adamianis uflebaTa sasamarTlo uzrunvelyofs, rom is ar 
unda iqnes ganxiluli, rogorc „meoTxe instanciis sasamarTlo“.95 
Sesabamisad, me-6 muxlis miznebisTvis, evropuli sasamarTlo ma-
qsimalurad cdilobs, Tavi aaridos erovnuli sasamarTlos mier 
dadgenili faqtebis Tavidan gamokvlevas, mtkicebulebaTa Sefasebas 
an erovnuli kanonmdeblobis darRvevis sakiTxze damoukideblad 
msjelobas. Sesabamisad, Zlieria erovnuli sasamarTloebis mier 
dadgenili faqtebisa da erovnuli kanonmdeblobis interpretaciis 
sisworis prezumpcia.96

aseve, evropuli sasamarTlo uzrunvelyofs, rom „konvenciiT dacu-
li ufleba samarTlian sasamarTloze praqtikuli da efeqturi iyos 
da ara Teoriuli an iluzoruli.“97 Sesabamisad, konkretuli saqmis 
ganxilvis procesSi samarTalwarmoebis samarTlianobis Sefasebisas 
mniSvnelovania ara mxolod formaluri procedurebis gamokvleva, 
aramed rogoria calkeuli darRvevis gavlena ganmcxadeblis kanonier 
interesebze da uflebebze.

2.2 sasamarTlo ganxilvaSi efeqturi monawileobis ufleba

me-6 muxlis pirveli punqtiT gaTvaliswinebuli samarTliani 
ganxilvis ufleba sisxlis samarTlebriv WrilSi gulisxmobs bralde-
bulis uflebas, efeqturi monawileoba miiRos sisxlissamarTlebrivi 
saqmis ganxilvaSi.98 

94 Dovydas Vitkauskas, Grigoriy Dikov, Protecting the right to a fair trial under the European Convention 
on Human Rights. A handbook for legal practitioners, 2nd ed. by Dovydas Vitkauskas, Council of 
Europe, 2017, gv. 59.

95 kemaCi safrangeTis winaaRmdeg (no. 3) (Kemmache v. France (no. 3)), 1994 wlis 24 noemberi, 
Series A no. 296-C, §44; de tomazo italiis winaaRmdeg (De Tommaso v. Italy), didi palata, 
2017 wlis 23 Tebervali, ganacx. no. 43395/09, §170.

96 Dovydas Vitkauskas, Grigoriy Dikov, Protecting the right to a fair trial under the European Convention 
on Human Rights. A handbook for legal practitioners, 2nd ed. by Dovydas Vitkauskas, Council of 
Europe, 2017, gv. 59.

97 airi irlandiis winaaRmdeg (Airey v. Ireland), 1979 wlis 9 oqtomberi, Series A no. 32, §24; peresi 
safrangeTis winaaRmdeg (Perez v. France), didi palata, ganacx. no. 47287/99, ECHR 2004-I, §80.

98 murTazalieva ruseTis winaaRmdeg (Murtazaliyeva v. Russia), didi palata, ganacx. no. 
36658/05, 2018 wlis 18 dekemberi, §91.
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samoqalaqo saqmeebTan mimarTebiT, mxareebs ufleba aqvT sasamarT-
los gaacnon is garemoebebi da mignebebi, rac maTi azriT mniSvnelo-
vania saqmis ganxilvisTvis. es ufleba mxolod maSin iqneba realize-
buli, Tu sasamarTlo realurad „mousmens“ mxares, anu, saTanadod 
Seafasebs mxaris mosazrebebs.99 amdenad, sasamarTlos akisria valde-
buleba, ara mxolod sakuTari mosazrebis wardgenis SesaZlebloba 
misces mxareebs, aramed is aseve valdebulia, rom TiToeuli mxaris 
mier warmodgenili yvela Suamdgomloba, argumenti Tu mtkicebuleba 
saTanadod gamoikvlios da Seafasos.100 

sasamarTlo ganxilvaSi efeqturi monawileoba ar gulisxmobs 
mxolod sasamarTlos sxdomaze braldebulis daswrebis uflebas, 
aramed mas unda hqondes SesaZlebloba, moisminos da Tvalyuri mia-
devnos saqmis ganxilvas. Sesabamisad, Tu sasamarTlo darbazSi cudi 
akustikaa an braldebuls smenasTan dakavSirebuli problemebi aqvs 
da ar aris miRebuli zomebi problemis aRmosafxvrelad, SesaZloa 
kiTxvis niSnis qveS dadges efeqturi monawileobis ufleba. 

am uflebis nawilad moiazrebs sasamarTlo braldebulis ufle-
bas, sxdomis mimdinareobisas gaakeTos Canawerebi da Seuferxeblad 
gaesaubros advokats. ganCinebaSi saqmeze „puliCino maltis winaaRm-
deg“, sadac mosamarTlis gadawyvetilebiT braldebuls CamoarTves 
saweri saSualebebi da mis mier sxdomis mimdinareobisas gakeTebuli 
Canawerebi da mis xelT arsebuli werilobiTi masalebi, sasamarT-
lom miuTiTa, rom konvenciis me-6 muxlis pirveli punqtiT daculi 
„braldebulis ufleba efeqturi monawileoba miiRos mis winaaRmdeg 
mimdinare sisxlis samarTlis saqmis ganxilvaSi moicavs mis uflebas 
gaakeTos Canawerebi, rac misi dacvis uzrunvelsayofad aris saWiro, 
miuxedavad imisa, braldebuli sargeblobs Tu ara samarTlebrivi da-
cvis uflebiT“.101 aseve, sasamarTlo sxdomis darbazSi usafrTxoebis 
iseTi zomebis gamoyeneba, romelic braldebuls ukrZalavs advokatTan 
gasaubrebis SesaZleblobas, sasamarTlom SesaZloa calkeul SemTx-

99 donaZe saqarTvelos winaaRmdeg (Donadze v. Georgia), ganacx. no. 74644/01, 2006 wlis 7 
marti, §35.

100 kraska Sveicariis winaaRmdeg (Kraska v. Switzerland), 1993 wlis 19 aprili, Series A no. 254-B, 
§30; van de xurqi niderlandebis winaaRmdeg (Van de Hurk v. the Netherlands), 1994 wlis 19 
aprili, Series A no. 288, §59; peresi safrangeTis winaaRmdeg (Perez v. France), didi palata, 
ganacx. no. 47287/99, ECHR 2004-I, §80. 

101 puliCino maltis winaaRmdeg (Pullicino v. Malta), ganCineba, ganacx. no. 45441/99, 2000 wlis 
15 ivnisi.
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vevebSi me-6 muxlis pirveli punqtis darRvevad miiCnios. magaliTad, 
saqmeze „iaroslav belousovi ruseTis winaaRmdeg“, sasamarTlom 
daadgina, rom usafrTxoebis mizniT SuSis kabinis gamoyeneba mxolod 
maSin unda moxdes, rodesac amis kritikuli aucilebloba arsebobs 
da SezRudva konkretul SemTxvevaSi arsebuli specifikuri riskis 
proporciulia. sasamarTlom me-6 muxlis pirveli punqtis darRveva 
daadgina im garemoebis gaTvaliswinebiT, rom usafTxoebis mizniT 
SuSis kabinaSi braldebulis moTavsebis gamo braldebuls ar hqonda 
sakuTar advokatTan komunikaciis SesaZlebloba, saqmis ganmxilvelma 
sasamarTlom ki reagireba ar moaxdina da gadawyvetilebis miRebisas 
ar Seafasa, ra gavlena eqneboda sxdomis darbazSi miRebul usafr-
Txoebis zomebs braldebulis samarTlebrivi dacvis uflebaze.102 

sainteresoa aseve sasamarTlo ganxilvisas video komunikaciis ga-
moyenebis sakiTxi. saqmeze „marCelo viola italiis winaaRmdeg“, sasa-
marTlom miiCnia, rom braldebulis eleqtronuli formiT monawileoba 
sasamarTlo ganxilvaSi a priori ar zRudavs efeqturi monawileobis 
uflebas, Tumca komunikaciis am formis gamoyeneba yovel konkretul 
SemTxvevaSi legitimur mizans unda emsaxurebodes da daculi unda 
iyos me-6 muxliT garantirebuli proceduruli samarTlianobis 
moTxovnebi, kerZod braldebuls unda hqondes teqnikuri Seferxe-
bebis gareSe sasamarTlo ganxilvis mosmenis, masSi monawileobis da 
advokatTan konfidencialuri gasaubrebis SesaZlebloba.103

amave uflebis nawilad moiazrebs sasamarTlo gansakuTrebuli 
zomebis miRebis aucileblobas arasrulwlovani braldebulebisTvis. 
saqmeze „v. gaerTianebuli samefos winaaRmdeg“, sasamarTlom miiCnia, 
rom saqmeze, sadac braldebuli bavSvia, saqmis ganxilva imgvarad unda 
warimarTos, rom gaTvaliswinebuli iyos bavSvis asaki, momwifebis 
done, inteleqtualuri da emociuri SesaZleblobebi da zomebi unda 
iqnes miRebuli imisTvis, rom bavSvs gauadvildes gaigos sasamarTlo 
ganxilvis arsi da monawileoba miiRos masSi.104 saqmeze „bloxini ru-
seTis winaaRmdeg“, sasamarTlom gansakuTrebiT mniSvnelovnad miiC-
nia, rom saqmis ganxilvis yvela etapze, da gansakuTrebiT policiis 

102 iaroslav belousovi ruseTis winaaRmdeg (Yaroslav Belousov v. Russia), 2016 wlis 4 
oqtomberi, ganacx. no. 2653/13 da no. 60980/14, §147.

103 marCelo viola italiis winaaRmdeg (Marcello Viola v. Italy), ganacx. no. 45106/04, ECHR 2006-
XI (nawyvetebi), § 63-67.

104 V. gaerTianebuli samefos winaaRmdeg (V. v. the United Kingdom), didi palata, ganacx. no. 
24888/94, ECHR 1999-IX, §85-88.
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mier arasrulwlovanis dakiTxvis dros, xelisuflebam unda miiRos 
zomebi, raTa SesaZleblobis farglebSi Seamciros bavSvSi daSinebis 
grZnobebi, ganumartos braldebis arsi da mosalodneli sasjelis 
mniSvneloba, ufleba SeinarCunos dumili da moiTxovos advokati.105

efeqturi monawileobis uflebis darRvevad CaiTvleba dauswrebeli 
gadawyvetilebis miReba saqmeze, Tu msjavrdebuls mogvianebiT ar 
miecema ufleba warsdges sasamarTlos winaSe da Tavidan moiTxovos 
saqmis samarTlebrivi da faqtobrivi garemoebebis ganxilva, garda 
im SemTxvevisa, Tu dadginda, rom braldebulma uari Tqva uflebaze 
gamocxadebuliyo sasamarTloSi da Tavi daecva an Tu misi mizani 
sasamarTlo ganxilvisTvis Tavis arideba iyo.106

2.3 mxareTa Tanasworoba da SejibrebiToba

mxareTa Tanasworobisa da SejibrebiTobis principebi mWidrod 
aris erTmaneTTan dakavSirebuli. maTi mizania, saqmis ganxilvisas 
samarTliani balansi iyos daculi mxareTa Soris. es principebi 
Tanabrad mniSvnelovania rogorc sisxlis, ise samoqalaqo saqmeebis 
ganxilvis procesSi. 

xSirad, konkretuli saqmis analizisas sasamarTlo erTobliobaSi 
ganixilavs Tanasworobisa da SejibrebiTobis principebs, Tumca maTi 
Sinaarsi erTmaneTisgan gansxvavdeba.

mxareTa Tanasworobis principis Tanaxmad, „saqmis ganxilvisas 
TiToeul mxares unda hqondes gonivruli SesaZlebloba sakuTari 
saqme sasamarTlos warudginos ise, rom mowinaaRmdege mxareze uares 
pirobebSi ar iyos Cayenebuli“.107 SejibrebiTobis principi ki moiTxovs, 
rom „mxare unda icnobdes mowinaaRmdege mxaris mier wardgenil yvela 
mtkicebulebasa Tu arguments, da hqondes maTze sakuTari pozici-
is dafiqsirebis SesaZlebloba im mizniT, rom zegavlena moaxdinos 
sasamarTlos gadawyvetilebaze“.108

105 bloxini ruseTis winaaRmdeg (Blokhin v. Russia), didi palata, 2016 wlis 23 marti, ganacx. 
no. 47152/06, §195.

106 seidoviCi italiis winaaRmdeg (Sejdovic v. Italy), didi palata, ganacx. no. 56581/00, ECHR 
2006-II, §82.

107 ojalani TurqeTis winaaRmdeg (Öcalan v. Turkey), didi palata, ganacx. no. 46221/99, ECHR 
2005-IV, §140; fuSe safrangeTis winaaRmdeg (Foucher v. France), 1997 wlis 18 marti, Reports 
of Judgments and Decisions 1997-II, §34.

108 brandsteteri avstriis winaaRmdeg (Brandstetter v. Austria) 1991 wlis 28 agvisto, Series A 
no. 211, § 67.
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Tanasworobis principis darRveva SeiZleba gamovlindes, rodes-
ac erT mxares ezRudeba sasamarTlos sxdomis gamarTvamde saqmis 
masalebze Seuferxebeli wvdomis ufleba, saqmis masalebis aslis 
gadaRebis ufleba, an dacvis mxares ar eZleva mowmis damatebiT da-
kiTxvis SesaZlebloba mas Semdeg, rac braldebis mxaris mier mowmis 
dakiTxvisas gamomJRavnda axali garemoeba.109 

mxareebs Tanabrad unda miuwvdebodeT xeli ara mxolod saqmeSi 
arsebul mtkicebulebebze, aramed sasamarTlo saqmis warmoebis yvela 
etapze gamovlenil masalebze, rogoricaa magaliTad momxsenebeli 
mosamarTlis angariSi Tu mesame pirebis mier wardgenili axsna-gan-
martebebi. saqmeze „reinhardti da sliman-kaidi safrangeTis winaaR-
mdeg“ sadao iyo mxareTa Tanasworobis principis darRveva imis gamo, 
rom momxsenebeli mosamarTlis werilobiTi angariSi sasamarTlo 
sxdomamde mxolod generalur advokats (avocat general) gadaeca, da 
ara braldebulebs.110 safrangeTis mTavrobis mTavari argumenti iyo 
is, rom generaluri advokati ar iyo saxelmwifo bralmdebeli da 
misi roli mxolod sakiTxis samarTlebrivi analiziT Semoifargle-
boda. Tumca, evropulma sasamarTlom ar gaiziara es argumenti da 
CaTvala, rom generaluri advokatis rolidan gamomdinare, rodesac 
mas ufleba hqonda sakasacio sasamarTlosTvis rekomendacia mieca 
braldebis mxaris sasargeblod da braldebulTa sawinaaRmdegod, gan-
mcxadeblebi mowinaaRmdege mxaresTan SedarebiT uares mdgomareobaSi 
iyvnen Cayenebuli, radgan generaluri advokatisgan gansxvavebiT, maT 
ar hqondaT saSualeba sasamarTlo sxdomis dawyebamde gacnobodnen 
momxsenebeli mosamarTlis mier momzadebul angariSs da daefiqsi-
rebinaT sakuTari pozicia. evropulma sasamarTlom am saqmeze me-6 
muxlis pirveli punqtis darRveva daadgina mxareTa Tanasworobis 
principis darRvevis gamo. analogiurad, Tanasworobis principis da-
rRveva daadgina sasamarTlom belgiis mimarT advokat andre burJes 
winaaRmdeg ganxorcielebuli profesiuli pasuxismgeblobis saqmeze, 
sadac am ukanasknels sasamarTlo sxdomis dawyebamde ar gadaeca mxa-
ris statusis gareSe monawile generaluri advokatis (prokuroris) 
moxseneba sasamarTlosadmi, romelic Seicavda rekomendacias sasa-

109 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention on 
Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 13-14.

110 reinhardti da sliman kaidi safrangeTis winaaRmdeg (Reinhardt and Slimane-Kaïd v. France), 
1998 wlis 31 marti, Reports of Judgments and Decisions 1998-II, §101-105.
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marTlosadmi sakasacio saCivris dakmayofilebaze uaris Taobaze.111 
aqac sasamarTlosTvis gadamwyveti iyo is faqti, rom sadao SemTxve-
vaSi generaluri advokatis pozicia TanxvedraSi iyo ganmcxadeblis 
mowinaaRmdege mxaris poziciasTan, xolo ganmcxadebels ar hqonda 
generaluri advokatis moxsenebis winaswar gacnobis SesaZlebloba.

erTi mxarisTvis saqmis masalebis gacnobaze uarma SesaZloa aseve 
gamoiwvios SejibrebiTobis principis darRveva, ramdenadac am dros 
mxares ar eZleva SesaZlebloba pasuxi gasces, gaaqarwylos an eWvqveS 
daayenos mowinaaRmdege mxaris mier mis winaaRmdeg wardgenili fa-
qtebi da argumentebi. magaliTad, saqmeze „makmaiqli gaerTianebuli 
samefos winaaRmdeg“, sadac ganixileboda bavSvis mzrunvelobis sa-
kiTxi, evropulma sasamarTlom SejibrebiTobis principis darRveva 
daadgina iqidan gamomdinare, rom dedas mxolod sasamarTlo sxdomis 
darbazSi gaacnes socialuri dacvis samsaxuris mier momzadebuli 
angariSi da rekomendaciebi, Tumca mas ar hqonda angariSis sasamarT-
lo sxdomamde gacnobis SesaZlebloba, riTac mas moespo angariSSi 
moyvanili faqtebisa da argumentebis gaqarwylebis da sakuTari 
poziciis dafiqsirebis SesaZlebloba.112

Tanasworobis principi aseve moiTxovs, rom sasamarTlos da-
mokidebuleba braldebisa da dacvis mxaris mowmeebis, eqsper-
tebisa da mtkicebulebebis mimarT erTnairi iyos. im SemTxveva-
Si, Tu sasamarTlo Tanxmdeba braldebis mxaris mowmis, eqsper-
tis dakiTxvas da mtkicebulebebis gamokvlevas da uars eubneba 
dacvis mxares igive saproceso uflebebiT sargeblobaze, Se-
saZloa saxeze iyos Tanasworobis principis darRveva. saqmeze  
„murTazalieva ruseTis winaaRmdeg“, sasamarTlom daadgina is kri-
teriumebi, romlis mixedviTac unda Sefasdes, mowmeTa Cvenebebisa an 
mtkicebulebaTa dasaSvebobis sakiTxis gadawvetisas aqvs Tu ara adgili 
Tanasworobis principis darRvevas. kerZod, es damokidebulia Semdeg 
garemoebebze: 1) iyo Tu ara sakmarisad dasabuTebuli mxaris moTxovna 
mowmis gamoZaxebis Taobaze da braleulobis sakiTxis gadasawyvetad 
relevanturi iyo Tu ara mowmis dakiTxva; 2) sasamarTlom Seafasa 
Tu ara mowmis Cvenebis relevanturoba da sakmarisad daasabuTa Tu 

111 borgersi belgiis winaaRmdeg (Borgers v. Belgium), 1991 wlis 30 oqtomberi, Series A no. 
214-B, §22-29.

112 makmaiqli gaerTianebuli samefos winaaRmdeg (McMichael v. the United Kingdom), 1995 wlis 
24 Tebervali, Series A no. 307-B, §80.
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ara, ratom eTqva mxares uari mowmis gamoZaxebaze; 3) sasamarTlos 
gadawyvetilebam mowmis gamoZaxebaze uaris Taobaze eWvqveS daayena 
Tu ara procesis zogadi samarTlianoba. 

evropuli sasamarTlos myarad damkvidrebuli praqtikis Tanaxmad, 
SejibrebiTobis principi braldebis mxares avaldebulebs, dacvis mxa-
res gaacnos mis xelT arsebuli yvela mtkicebuleba, rac gulisxmobs 
ara mxolod braldebulis sawinaaRmdego, aramed aseve mis sasargeblo 
mtkicebulebebsac.113 sisxlis samarTlebriv WrilSi, gansakuTrebiT 
mniSvnelovania dacvis mxaris wvdomis uzrunvelyofa im mtkicebule-
bebze, romelic SeiZleba gamoyenebuli iyos wayenebul braldebaSi 
piris gasamtyuneblad, romelic warmoadgens bralis gamomricxvel 
garemoebas an rac gamoiwvevda pirisTvis Sefardebuli sasjelis 
zomis Semcirebas.114 Tumca, saqmis masalebze da mtkicebulebebze 
xelmisawvdomoba ar aris absoluturi ufleba da gansakuTrebul 
SemTxvevebSi sasamarTlo dasaSvebad miiCnevs am uflebis SezRudvas. 
kerZod, calkeul SemTxvevebSi, erovnuli usafrTxoebis an sxva piris 
(dazaralebulis, mowmeebis) uflebebisa da usafrTxoebis uzrunvel-
yofis mizniT SesaZloa mtkicebulebaTa garkveuli nawili ar iyos 
xelmisawvdomi dacvis mxarisTvis, Tumca am SemTxvevaSi dakmayofi-
lebuli iyos Semdegi moTxovnebi: SezRudva kritikulad aucilebe-
li unda iyos, da SezRudva dabalansebuli unda iyos sasamarTlo 
xelisuflebis mxridan samarTliani ganxilvis uzrunvelsayofad 
gatarebuli proceduruli garantiebiT.115 magaliTad, im SemTxvevaSi 
Tu sasamarTlo procesis farglebSi saerTod ar moxdeba mtkicebu-
lebis gamJRavneba im motiviT, rom saxelmwifo saidumloebas Seexeba 
saqme, mosamarTles ar eqneba SesaZlebloba Seafasos da daabalansos 
erTi mxriv, mtkicebulebis gamJRavnebis Sedegad mosalodneli ziani 
da meore mxriv, ra gavlena eqneba mtkicebulebis gaumJRavneblobas 
braldebulis samarTliani sasamarTlos uflebaze. am mxriv, gan-
sakuTrebiT mniSvnelovania, sasamarTlom Seafasos, braldebulis 
winaaRmdeg arsebuli mtkicebulebis mniSvneloba. magaliTad, saqmeze 
„roui da devisi gaerTianebuli samefos winaaRmdeg~, didma palatam 

113 roui da devisi gaerTianebuli samefos winaaRmdeg (Rowe and Davis v. the United Kingdom), 
didi palata, ganacx. no. 28901/95, ECHR 2000-II, §60.

114 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 32.

115 roui da devisi gaerTianebuli samefos winaaRmdeg (Rowe and Davis v. the United Kingdom), 
didi palata, ganacx. no. 28901/95, ECHR 2000-II, §61.
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me-6 muxlis pirveli punqtis darRveva daadgina, radgan braldebis 
mxarem ar misca pirveli instanciis sasamarTlos ufleba, gacnoboda 
mtkicebulebis Sinaarss, riTac sasamarTlos ar mieca mtkicebulebis 
dacvis mxarisTvis gadacemis SezRudvis mizanSewonilebis Sefasebis 
ufleba, riTac sasamarTlos ar mieca SesaZlebloba Seefasebina, 
irRveoda Tu ara braldebulis saproceso interesebi da Sesabamisad, 
sasamarTlom miiCnia, rom dairRva braldebulis ufleba samarTlian 
sasamarTloze.116 gansxvavebuli viTareba iyo saqmeze „jasperi gaer-
Tianebuli samefos winaaRmdeg“, sadac sasamarTlom ar daadgina me-6 
muxlis pirveli punqtis darRveva im motiviT, rom mtkicebuleba, 
romelic ar gadaeca dacvis mxares, prokuraturas ar gamouyenebia 
bralis dasasabuTeblad da ar warudgenia saqmis ganmxilveli nafici 
msajulebisTvis, Sesabamisad, mtkicebulebis gaucnoblobas ar SeeZlo 
gavlena moexdina braldebulis procesualur garantiebze.117

mxareTa Tanasworobisa da SejibrebiTobis principis kuTxiT samarT-
liani sasamarTlos uflebis darRvevis sakiTxis Sefasebisas, evro-
puli sasamarTlo gansakuTrebul mniSvnelobas aniWebs ara mxolod 
imas, ramdenad aris daculi es principebi realurad, aramed imasac, 
Tu rogoria sazogadoebis aRqma procesis samarTlianobis Sesaxeb, 
ramdenadac sasamarTlos ganmartebiT, gasaTvaliswinebelia sazoga-
doebis sensitiuri damokidebuleba „marTlmsajulebis samarTliani 
aRsrulebis“ mimarT.118 magaliTad, zemoTmoyvanil saqmeSi „borgersi 
belgiis winaaRmdeg“, sasamarTlos ar hqonda kiTxvis niSnebi generalu-
ri advokatis, rogorc saxelmwifo institutis damoukideblobasTan 
dakavSirebiT, Tumca miiCnia, rom generaluri advokatis CarTuloba 
saqmis ganxilvaSi mxaris statusis gareSe, sadac is SuamdgomlobiT 
mimarTavda sakasacio sasamarTlos saCivris dakmayofilebaze uaris 
rekomendaciiT da xmis uflebis gareSe eswreboda mosamarTleTa bWo-
bas gadawyvetilebis miRebis Taobaze, problemuri iyo sazogadoebaSi 
sasamarTlo procesis samarTlianobis aRqmis kuTxiT da warmoadgenda 
mxareTa Tanasworobis principis darRvevas.119

116 roui da devisi gaerTianebuli samefos winaaRmdeg (Rowe and Davis v. the United Kingdom), 
didi palata, ganacx. no. 28901/95, ECHR 2000-II.

117 jasperi gaerTianebuli samefos winaaRmdeg (Jasper v. the United Kingdom), didi palata, 
2000 wlis 16 Tebervali, ganacx. no. 27052/95, §58.

118 borgersi belgiis winaaRmdeg (Borgers v. Belgium), 1991 wlis 30 oqtomberi, Series A no. 
214-B, §24.

119 borgersi belgiis winaaRmdeg (Borgers v. Belgium), 1991 wlis 30 oqtomberi, Series A no. 
214-B, §24-29.
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2.4 mtkicebulebaTa administrireba

rogorc wesi, is, Tu romeli mtkicebulebaa sasamarTlo ganxilvisas 
dasaSvebi, erovnuli kanonmdeblobiT ganisazRvreba da me-6 muxliT 
gaTvaliswinebuli samarTliani sasamarTlos ufleba ar iTvaliswinebs 
am mimarTulebiT specifikur moTxovnebs.120 Tumca, konvenciis Sesa-
bamisad, evropis adamianis uflebaTa sasamarTlos uflebamosilebas 
ganekuTvneba „Seafasos, iyo Tu ara sasamarTlo ganxilva mTlianobaSi 
samarTliani, maT Soris mtkicebulebaTa dasaSvebobis sakiTxis ga-
dawyvetis nawilSi“.121 Sesabamisad, evropis adamianis uflebaTa sasa-
marTlo samarTliani sasamarTlos uflebis konteqstSi ganixilavs 
ukanono gziT mopovebuli mtkicebulebis gamoyenebiT dairRva Tu 
ara samarTliani sasamarTlos ufleba. 

samoqalaqo saqmiswarmoebis konteqstSi sasamarTlo yuradRebas 
aqcevs, mowmeTa da eqspertTa Cvenebebisa da sxva mtkicebulebaTa da-
saSvebobis sakiTxis gadawyvetisas hqondaT Tu ara mxareebs Tanabari 
SesaZleblobebi da „erTi mxare mowinaaRmdege mxaresTan SedarebiT 
iyo Tu ara arsebiTad uares mdgomareobaSi Cayenebuli“.122 kerZod, 
sasamarTlo valdebulia daasabuTos uari mxaris Suamdgomlobaze 
mowmis dakiTxvis Sesaxeb, raTa gamoiricxos TviTneboba da mxares 
araproporciulad ar SeezRudos ufleba, sakuTari argumentebi 
warudginos sasamarTlos.123 sasamarTlo unda darwmundes, rom mow-
meTa dakiTxvis Suamdgomlobis ganxilvisas gansxvavebulma mopyro-
bam mxareTa mimarT ar gamoiwvios erTi mxaris meoresTan SedarebiT 
arsebiTad uares mdgomareobaSi Cayeneba.124 

sisxlis samarTlis saqmis warmoebis konteqstSi, imisTvis, rom da-
dgindes me-6 muxlis pirveli punqtis darRveva, sasamarTlo afasebs 

120 moreira de azevedo portugaliis winaaRmdeg (Moreira de Azevedo v. Portugal), 1990 wlis 
23 October 1990, Series A no. 189, §83-84; garsia ruisi espaneTis winaaRmdeg (García Ruiz v. 
Spain), didi palata, ganacx. no. 30544/96, ECHR 1999-I, §28.

121 elSolci germaniis winaaRmdeg (Elsholz v. Germany), didi palata, ganacx. no. 25735/94, 2000 
wlis 13 ivlisi, ECHR 2000-VIII, § 66; devinari sloveniis winaaRmdeg (Devinar v. Slovenia0, 
2018 wlis 22 maisi, ganacx. no. 28621/1, §45.

122 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (civil limb), ganaxlebulia 2020 wlis 30 aprils, gv. 67.

123 vierJbicki poloneTis winaaRmdeg (Wierzbicki v. Poland), 2002 wlis 18 ivnisi, ganacx. no. 
24541/94, §45.

124 elSolci germaniis winaaRmdeg (Elsholz v. Germany), didi palata, ganacx. no. 25735/94, 2000 
wlis 13 ivlisi, ECHR 2000-VIII, § 66; devinari sloveniis winaaRmdeg (Devinar v. Slovenia), 
ganacx. no. 28621/15, 2018 wlis 22 maisi, §45.
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mtkicebulebis xarisxs, kerZod, „ramdenad mniSvnelovani iyo saqmis 
SedegisTvis mtkicebuleba“, „ramdenad utyuaria mtkicebuleba“, ram-
denad mniSvnelovania kanondarRveva, rac mtkicebulebis mopovebas 
daedo safuZvlad da hqonda Tu ara dacvis mxares SesaZlebloba 
sasamarTlo procesis farglebSi moeTxova mtkicebulebis dauSve-
blad cnoba. magaliTad, es testi gamoiyena evropulma sasamarTlom 
saqmeze „bikovi ruseTis winaaRmdeg“, sadac ar daadgina me-6 muxlis 
pirveli punqtis darRveva, radgan, marTalia dadasturda konvenciis 
me-8 muxlis darRveva faruli miyuradebis ganxorcielebisas, magram 
Sesabamisi mtkicebuleba ar iyo ganmcxadeblis sisxlis samarTlis 
pasuxisgebaSi micemis erTaderTi safuZveli, dacvis mxares hqonda 
SesaZlebloba am mtkicebulebis dauSveblad cnoba moeTxova sasa-
marTlo ganxilvis farglebSi, xolo sasamarTlos uari am moTxovnaze 
ar iyo TviTneburi.125 

gansxvavebulia sasamarTlos midgoma konvenciis me-3 muxlis darR-
veviT mopovebul mtkicebulebebTan dakavSirebiT. Tu saqme Seexeba 
braldebulis aRiarebas an mowmis axsna-ganmartebas, me-6 muxlis 
pirveli punqtis darRvevis dasadgenad sakmarisia damtkicdes, rom 
wamebis, arahumanuri da Rirsebis Semlaxavi qmedebis Sedegad iyo mopo-
vebuli, miuxedavad imisa, am mtkicebulebas hqonda Tu ara gadamwyveti 
mniSvneloba saqmis SedegisTvis. rac Seexeba nivTier mtkicebulebebs, 
Tuki saxezea wameba, sasamarTlosTvis umniSvneloa mtkicebulebis 
gavlena gamamtyunebel ganaCenze, xolo Tu mtkicebulebis mopove-
bisas adgili hqonda iseT arahumanur qmedebas, romelic qmedebis 
intensivobis xarisxiT ar kvalificirdeba wamebad, sasamarTlosTvis 
kvlav gadamwyveti iqneba, gaxda Tu ara es mtkicebuleba pirisTvis 
gamamtyunebeli ganaCenis gamotanis safuZveli.126

gansakuTrebiT aRsaniSnavia dasabuTebulobis problema im sa-
marTlebriv sistemebSi, sadac nafic msajulTa instituti moqmedebs, 
sadac xSir SemTxvevaSi nafic msajulTa verdiqtebi ar saWiroebs 
dasabuTebas. evropis adamianis uflebaTa sasamarTlos ganmartebiT, 

125 bikovi ruseTis winaaRmdeg (Bykov v. Russia), didi palata, ganacx. no. 4378/02, 2009 wlis 
10 marti, §94-98.

126 gafgeni germaniis winaaRmdeg (Gäfgen v. Germany), didi palata, ganacx. no. 22978/05, ECHR 
2010 §166; ibrahimi da sxvebi gaerTianebuli samefos winaaRmdeg (Ibrahim and Others v. 
the United Kingdom), didi palata, 2016 wlis 13 seqtemberi, ganacx. nos. 50541/08 da 3 sxva 
ganacxadi, §254; el haski belgiis winaaRmdeg (El Haski v. Belgium), 2012 wlis 25 seqtemberi, 
ganacx. no. 649/08, §85.
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konvenciis me-6 muxli ar moiTxovs nafici msajulebisgan saqmeze miRe-
buli gadawyvetilebis dasabuTebas, aramed „imisTvis, rom samarTliani 
ganxilvis moTxovnebi dakmayofilebulad CaiTvalos, braldebuls 
da sazogadoebas unda esmodes miRebuli verdiqti, rac TviTnebo-
bis sawinaaRmdego sasicocxlo garantiaa“.127 es moTxovna evropulma 
sasamarTlom dakmayofilebulad CaTvala mTel rig SemTxvevebSi, ker-
Zod, rodesac erovnuli kanonmdebloba iTvaliswinebs procedurul 
garantiebs TviTneburi gadawyvetilebebis gamosaricxad, rogoricaa 
magaliTad, mosamarTlis mier nafici msajulebisTvis micemuli 
detaluri instruqciebi saqmis samarTlebrivi mxaris, TandarTuli 
mtkicebulebebis Taobaze da detalizebuli da araorazrovani kiTx-
vebi, rac garkveul CarCos Seqmnis nafici msajulebisTvis verdiqtis 
misaRebad.128 saqmeze „belerin lagaresi espaneTis winaaRmdeg“ evro-
pulma sasamarTlom sakmarisad CaTvala is, rom sadao sasamarTlo 
gadawyvetilebas nafic msajulTa mier gamotanili verdiqtis garda, 
Tan axlda im faqtebis CamonaTvali, rac naficma msajulebma dadge-
nilad miiCnies, am faqtebis samarTlebrivi analizi da miTiTeba im 
garemoebebze, rac ganmcxadeblis individualuri pasuxismgeblobis 
xarisxs gansazRvravda.129 saqmeze „matisi safrangeTis winaaRmdeg“ ki 
evropulma sasamarTlom „sakmaris dasabuTebad miiCnia“ is, rom ganaCens 
Tan axlda dokumenti (dasabuTebis furceli), romelSic Sejamebuli 
iyo is ZiriTadi braldebebi, rac ganxiluli iyo sasamarTlos mimdi-
nareobisas da safuZvlad daedo gamamtyunebel ganaCens.130 

2.5 samarTlis ganWvretadoba, sasamarTlo praqtikis 
Tanmimdevruloba

samarTlis ganWvretadoba kanonis uzenaesobis da procesualuri 
samarTlianobis erT-erTi mniSvnelovani komponentia TviTneburi da 
mikerZoebuli gadawyvetilebebis gamosaricxad. es principi pirvel 

127 taqske belgiis winaaRmdeg (Taxquet v. Belgium), didi palata, ganac. no. 926/05, ECHR 2010, 
§92; legioni safrangeTis winaaRmdeg (Legillon v. France), 2013 wlis 10 ianvari, ganacx. no. 
53406/10, §53.

128 belerin lagaresi espaneTis winaaRmdeg (Bellerín Lagares v. Spain), ganCineba, 2003 wlis 4 
noemberi, ganacx. no 31548/02.

129 iqve.
130 matisi safrangeTis winaaRmdeg (Matis v. France), ganCineba, 2015 wlis 6 oqtomberi, ganacx. 

no. 43699/13.
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rigSi moiTxovs imas, rom sasamarTlos mier miRebuli saboloo ga-
dawyvetilebebi ar unda iqnes eWvqveS dayenebuli.131 sazogadoebas ar 
eqneba samarTlianobis gancda, Tu miRebuli samarTlebrivi gadawyve-
tilebebi TviTneburad gadaixedeba. am TvalsazrisiT mniSvnelovania 
erTi mxriv garantiebi, rac uzrunvelyofs, rom kanonier ZalaSi 
Sesuli sasamarTlo gadawyvetilebebi mxolod winaswar dadgenil 
gamonaklis SemTxvevebSi SeiZleba daeqvemdebaros xelaxla ganxilvas, 
rogoricaa sasamarTlo Secdoma.132 meore mxriv, unda arsebobdes ise-
Ti garantiebi, rac uzrunvelyofs samarTlebriv stabilurobas da 
sazogadoebis ndobas sasamarTloebisadmi. im SemTxvevaSi, Tu msgavs 
situaciebSi sasamarTloebi urTierTsawinaaRmdego gadawyvetilebebs 
iReben, samarTlebrivi gaurkvevlobis gancda uaryofiTad imoqmedebs 
marTlmsajulebis sistemisadmi sazogadoebis ndobaze.133

miuxedavad samarTlis ganWvretadobis fundamenturi mniSvne-
lobisa, konvenciis me-6 muxls ar ewinaaRmdegeba sasamarTlo praq-
tikaSi winaaRmdegobrivi gadawyvetilebebis arseboba. ufro metic, 
„sasamarTlo praqtikis ganviTarebis Seferxeba damazianebeli iqne-
boda marTlmsajulebis efeqturi ganxorcielebisTvis, ramdenadac 
dinamiuri da ganviTarebaze orientirebuli sasamarTlo praqtikis 
gareSe SeuZlebeli iqneboda reformireba da gaumjobeseba“.134 imis 
gadasawyvetad, umaRles sasamarTlo instanciaSi winaaRmdegobrivi 
sasamarTlo praqtikis arseboba warmoadgens Tu ara me-6 muxlis 
pirveli punqtiT garantirebuli samarTlianobis moTxovnis darRve-
vas, evropuli sasamarTlo ramdenime kriteriumiT xelmZRvanelobs: 
„umaRlesi sasamarTlo instanciis sasamarTlo praqtikaSi aris Tu 
ara Rrma da didi xnis manZilze arsebuli gansxvavebebi, erovnuli 
kanonmdebloba iTvaliswinebs Tu ara am gansxvavebebis aRmofxvris 
konkretul meqanizmebs, xdeba Tu ara praqtikaSi am meqanizmebis 
gamoyeneba da ra SedegiT mTavrdeba.135 magaliTad, saqmeSi „lupenis 

131 brumaresku rumineTis winaaRmdeg (Brumărescu v. Romania), didi palata, ganacx. no. 28342/95, 
ECHR 1999-VII (GC), § 61.

132 riabixi ruseTis winaaRmdeg (Ryabykh v. Russia, §52), ganacx. no. 52854/99, ECHR 2003-IX R, 
§52.

133 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv.45-46.

134 borgi maltis winaaRmdeg (Borg v. Malta), 2016 wlis 12 ianvari, ganacx. no. 37537/13, §107.
135 najdeT Sahini da perihan Saxini TurqeTis winaaRmdeg (Nejdet Şahin and Perihan Şahin v. 

Turkey), didi palata, 2011 wlis 20 oqtomberi, ganacx. no. 13279/05, §53; borgi maltis 
winaaRmdeg (Borg v. Malta), 2016 wlis 12 ianvari, ganacx. no. 37537/13, §108.
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berZnuli kaTolikuri samrevlo da sxvebi rumineTis winaaRmdeg“, 
xangrZlivi drois ganmavlobaSi, kerZod 2007-2012 wlis monakveTSi, 
mniSvnelovani gansxvavebebi arsebobda erTi sasamarTlos — kerZod, 
rumineTis uzenaesi sasamarTlos praqtikaSi, religiuri sakulto 
nagebobebis restituciis kanonmdeblobis interpretaciis nawilSi. am 
saqmeze evropulma sasamarTlom samarTliani proceduris darRveva 
daadgina samarTlis ganWvretadobis nawilSi, ramdenadac rumineTis 
uzenaesma sasamarTlom ar gamoiyena arsebuli meqanizmebi sasamarTlo 
praqtikis harmonizaciis uzrunvelsayofad, ramac qveda donis sasa-
marTlo praqtikis araTanmimdevruloba gamoiwvia da safuZveli Seqmna 
meti samarTlebrivi davis warmoSobisTvis.136 odnav gansxvavebuli iyo 
sadao SemTxveva saqmeze „Sine Tsaggarakis A.E.E. saberZneTis winaaRmdeg“, 
sadac evropulma sasamarTlom kvlav daadgina darRveva, Tumca imis 
gamo, rom umaRlesi instanciis sasamarTlos mier miRebuli zomebi 
araefeqturi iyo. am saqmeSi, msgavsad zemoTmoyvanili SemTxvevisa, 
umaRlesi administraciuli sasamarTlos — saxelmwifo sabWos or 
palatas xangrZlivi drois ganmavlobaSi gansxvavebuli poziciebi 
hqonda samSeneblo nebarTvisa da samSeneblo obieqtis eqspluatacia-
Si miRebis wesebTan dakavSirebiT.137 kerZod, sasamarTlos palatebs 
Soris uTanxmoeba Seexeboda imas, Tu rogor unda dabalansebuliyo 
kerZo pirebis kanonieri ndobis ufleba da garemos dacvis sazoga-
doebrivi interesi urbanuli kanonmdeblobis aRsrulebis procesSi. 
gansxvavebiT rumineTisgan, saberZneTis saxelmwifo sabWom reagireba 
moaxdina palatebis sasamarTlo praqtikaSi arsebuli Seusabamobis 
aRmosafxvrelad da Tavad ganmarta sadao sakiTxi, Tumca erT-erTma 
palatam da meriam, saxelmwifo sabWos ganmartebis miuxedavad, arsebi-
Tad mainc Tavdapirveli midgoma SeinarCunes. Sesabamisad, evropulma 
sasamarTlom miiCnia, rom saxelmwifo sabWos mier miRebuli zomebi 
ar iyo efeqturi da sasamarTlo sistemaSi sasamarTlo praqtikis 
araTanmimdevruloba samarTlis ganWvretadobis princips arRvevda. 

samarTlis ganWvretadobis problema SeiZleba warmoiSvas im Sem-
TxvevaSic, rodesac kanonmdebeli sakanonmdeblo iniciativis ga-
moyenebiT ereva mimdinare samarTalwarmoebis procesSi. evropuli 

136 lupenis berZnuli kaTolikuri samrevlo da sxveni rumineTis winaaRmdeg (Lupeni Greek 
Catholic Parish and Others v. Romania), didi palata, 2016 wlis 29 noemberi, ganacx. no. 
76943/11, §116.

137 Sine Tsaggarakis A.E.E. saberZneTis winaaRmdeg (Sine Tsaggarakis A.E.E v. Greece), 2019 wlis 
23 maisi, ganacx. no. 17257/13, §51-59.
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sasamarTlo krZalavs „marTlmsajulebis ganxorcielebaSi imdagvar 
sakanonmdeblo Carevas, romlis mizania zegavlena moaxdinos mimdinare 
davis ganxilvaze“. kerZod, samoqalaqo samarTalwarmoebis WrilSi 
evropulma sasamarTlom me-6 muxlis pirveli punqtis darRveva daa-
dgina saqmeze, sadac saxelmwifo mxares warmoadgenda, sasamarTlo 
warmoeba 9 wlis ganmavlobaSi mimdinareobda da ganmcxadeblebis 
sasargeblod miRebuli gadawyvetileba ukve aRsrulebis etapamde 
iyo misuli, Tumca sakanonmdeblo Carevam „myisieri gavlena moaxdina 
saqmis saboloo Sedegze saxelmwifos sasargeblod“.138 aseve darRveva 
daadgina evropulma sasamarTlom saqmeze, sadac kanonmdeblobaSi 
ganxorcielebuli cvlilebis Sedegad, saapelacio sasamarTlom 
sakuTari gadawyvetileba, sxva wyaroebTan erTad daafuZna im cvli-
lebaze, romelic sasamarTlo warmoebis procesSi iyo miRebuli da 
zegavlena moaxdine sasamarTlo ganxilvis Sedegze.139

am wesidan gamonakliss warmoadgens iseTi SemTxveva, rodesac 
sakanonmdeblo Careva efuZneba „sazogado interesiT ganpirobebul 
damajerebel/myar argumentebs“.140 magaliTad, sasamarTlom ar daad-
gina darRveva saqmeze, sadac davis sagans warmoadgenda sakanonmde-
blo cvlileba, romelmac marTalia uaryofiTi zegavlena moaxdina 
ganmcxadebelis mimdinare sasamarTlo davaze, Tumca evropuli sasa-
marTlo darwmunda, rom Careva motivirebuli iyo sazogado intere-
sidan gamomdinare damajerebeli argumentebiT, da ara konkretul 
samarTalwarmoebaze gavlenis surviliT da Sesabamisad, ar isaxavda 
miznad samarTlis uzenaesobis principidan gadaxvevas.141 

2.6 sasamarTlo gadawyvetilebis dasabuTeba

me-6 muxlis pirveli punqtiT gaTvaliswinebuli samarTliani 
ganxilvis ufleba moicavs „sasamarTlos valdebulebas, sakmarisad 

138 Stran Greek Refineries da stratisi andrealisi saberZneTis winaaRmdeg (Stran Greek Refineries 
and Stratis Andreadis v. Greece), 1994 wlis 9 dekemberi, Series A no. 301-B, §49-50.

139 anagnostopulosi da sxvebi saberZneTis winaaRmdeg (Anagnostopoulos and Others v. Greece), 
ganacx. no. 39374/98, §20-21.

140 zielinsi da pradali da gonzalesi da sxvebi safrangeTis winaaRmdeg (Zielinski and Pradal 
and Gonzalez and Others v. France), didi palata, ganacx. nos. 24846/94 da 9 sxva ganacxadi, 
ECHR 1999-VII, §57; skordino italiis winaaRmdeg (no. 1) (Scordino v. Italy (no. 1)), didi 
palata, ganacx. no. 36813/97, ECHR 2006-V, §126.

141 gorais lisaraga da sxvebi espaneTis winaaRmdeg (Gorraiz Lizarraga and Others v. Spain), 
ganacx. no. 62543/00, ECHR 2004-III, §72.
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daasabuTos miRebuli gadawyvetilebebi“.142 es moTxovna garkveuli 
sapirwonea mxaris Semxvedri uflebisa efeqturi monawileoba miiRos 
sasamarTlo ganxilvaSi. garda amisa, detaluri dasabuTeba mniSvnelo-
vania, raTa mxares mieces gadawyvetilebis gasaCivrebis SesaZlebloba.143

rogorc samoqalaqo, ise sisxlis samarTalwarmoebis konteqstSi, 
sasamarTlo gadawyvetilebis dasabuTebis valdebuleba ar gulisxmobs 
imas, rom sasamarTlom detalurad unda upasuxos mxareTa mier wamo-
yenebul yvela arguments.144 magaliTad, saqmeze „mugoSa montenegros 
winaaRmdeg“ sasamarTlom ar daadgina darRveva, rodesac erovnulma 
sasamarTlom gadawyvetilebaSi ar miuTiTa mizezebi, romelTa gamoc 
ar gaiTvaliswina mxaris protesti beWedisa da xelmoweris ararsebobis 
Taobaze im dokumentze, romelsac ar hqonda zegavlena saqmis Sedegze, 
gansakuTrebiT imis gaTvaliswinebiT, rom es xarvezi formaluri da 
araarsebiTi xasiaTis iyo da maleve gamosworda.145

Tumca, Tu mxaris mier wardgenili mtkicebulebebi da argumentebi 
arsebiTi mniSvnelobisaa gansaxilveli saqmis saboloo SedegisTvis, sasa-
marTlo valdebulia „specifikuri da konkretuli pasuxi gasces maT“.146 

amdenad, samoqalaqo WrilSi, evropis adamianis uflebaTa sasa-
marTlos mier damkvidrebuli praqtikis Sesabamisad, sasamarTlo 
valdebulia gadawyvetilebis dasabuTebaSi gamoikvlios da Seafasos: 
a) „mxareTa mTavari argumentebi“147 da b) „mxareTa Suamdgomlobebi 
da argumentebi, romlebic konvenciiTa da misi protokolebiT ga-
Tvaliswinebul uflebebsa da Tavisuflebebis darRvevas Seexeba“.148 

142 H. belgiis winaaRmdeg (H. v. Belgium), 1987 wlis 30 noemberi, Series A no. 127-B, §53.
143 hirvisaari fineTis winaaRmdeg (Hirvisaari v. Finland), 2001 wlis 27 seqtemberi, ganacx. no. 

49684/99, §30.
144 van de hurki niderlandebis winaaRmdeg (Van de Hurk v. the Netherlands), 1994 wlis 19 aprili, 

Series A no. 288, § 61; garsia ruisi espaneTis winaaRmdeg (García Ruiz v. Spain), didi palata, 
ganacx. no. 30544/96, ECHR 1999-I, §26; §81.

145 mugoSa montenegros winaaRmdeg (Mugoša v. Montenegro), 2016 wlis 21 ivnisi, ganacx. no. 
76522/12, § 63, moreira fereira portugaliis winaaRmdeg (no. 2) (Moreira Ferreira v. Portugal 
(no. 2)), didi palata, 2017 wlis 11 ivlisi, ganacx. no. 19867/12, §84.

146 ruis torixa espaneTis winaaRmdeg (Ruiz Torija v. Spain), 1994 wlis 9 dekemberi, Series A no. 
303-A, §30; iro balani espaneTis winaaRmdeg (Hiro Balani v. Spain), 1994 wlis 9 dekemberi, 
Series A no. 303-B, §28.

147 buzesku rumineTis winaaRmdeg (Buzescu v. Romania), 2005 wlis 24 maisi, ganacx. no. 61302/00, 
§ 67; donaZe saqarTvelos winaaRmdeg (Donadze v. Georgia), 2006 wlis 7 marti, ganacx. no. 
74644/01, §35.

148 fabrisi safrangeTis winaaRmdeg (Fabris v. France), didi palata, ganacx. no. 16574/08, ECHR 
2013 (extracts), §72; vagneri da J.M.W.L. luqsemburgis winaaRmdeg (Wagner and J.M.W.L. v. 
Luxembourg), 2007 wlis 28 ivnisi, ganacx. no. 76240/01, §96.
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sisxlis samarTlis WrilSi, evropuli sasamarTlo dasabuTebulobis 
sakiTxis Sefasebisas moiTxovs, rom erovnulma sasamarTloebma pasuxi 
gascen „braldebulis mier dasmul specifikur, saqmis ganxilvisTvis 
relevantur da mniSvnelovan sakiTxebs“.

rac Seexeba dasabuTebulobis xarisxis Sefasebas, evropuli sasa-
marTlo Seafasebs xom ar aris gadawyvetilebis dasabuTeba avtomaturi 
da Sablonuri saxis,149 an „imdenad TviTneburi, rom ziani miayenos 
procesis samarTlianobas“. es ukanaskneli Zalian mkacri testia da 
mxolod im SemTxvevaSi iqneba dakmayofilebuli, Tu sasamarTlo 
gadawyvetileba „saerTod ar Seicavs dasabuTebas“ an „erovnuli sasa-
marTlos dasabuTeba efuZneba iseT aSkara faqtobriv an samarTlebriv 
Secdomas, rac marTlmsajulebis aRusruleblobas gamoiwvevs (results 
in denial of justice)“.150 

2.7 sisxlis samarTlis saqmis ganxilvisTvis specifikuri 
damatebiTi garantiebi

garda zemoT moyvanili zogadi moTxovnebisa, samarTliani pro-
cedura iTvaliswinebs damatebiT garantiebs, romelic sisxlissa-
marTlebrivi braldebis sakiTxis ganxilvis proceduras ukavSirdeba. 

a. dumilis ufleba da sakuTari Tavis winaaRmdeg  
Cvenebis micemis dauSvebloba

dumilis ufleba da sakuTari Tavis winaaRmdeg Cvenebis micemis 
dauSvebloba marTalia ar aris gaTvaliswinebuli me-6 muxlis me-3 
punqtiT gaTvaliswinebul braldebulis uflebebs Soris, Tumca 
sasamarTlos mier damkvidrebuli praqtikis Tanaxmad braldebulis 
es ufleba procesualuri samarTlianobis aucilebeli komponentia. 
dumilis ufleba moqmedebas iwyebs eWvmitanilis policiis mier pir-

149 moreira fereira portugaliis winaaRmdeg (no. 2) (Moreira Ferreira v. Portugal (no. 2)), didi 
palata, 2017 wlis 11 ivlisi, ganacx. no. 19867/12, §84.

150 moreira fereira portugaliis winaaRmdeg (no. 2) (Moreira Ferreira v. Portugal (no. 2)), didi 
palata, 2017 wlis 11 ivlisi, ganacx. no. 19867/12, §85; navalni da oficerovi ruseTis 
winaaRmdeg (Navalnyy and Ofitserov v. Russia), 2016 wlis 23 Tebervali, ganacx. nos. 46632/13 
da 28671/14, §119, navalni ruseTis winaaRmdeg (Navalnyy v. Russia), didi palata, 2018 wlis 
15 noemberi, ganacx. no. 29580/12 da 4 sxva ganacxadi, §83; paiSao moreira sa fernandes 
portugaliis winaaRmdeg (Paixão Moreira Sá Fernandes v. Portugal), 2020 wlis 25 Tebervali, 
ganacx. no. 78108/14, §72.
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veli dakiTxvis momentidan da faravs rogorc umniSvnelo samarTal-
darRvevis, ise mZime sisxlissamarTlebrivi braldebis SemTxvevebs. es 
ufleba aseve moicavs sisxlis samarTlis danaSaulisTvis braldebuli 
piris uflebas, ganemartos misi ufleba, SeinarCunos dumili da ar 
misces Cveneba sakuTari Tavis winaaRmdeg, daculi iyos braldebis 
mxaris mxridan daSinebisa da iZulebisgan, isargeblos dacvis ufle-
biT policiaSi pirveli dakiTxvis momentidan. gasaTvaliswinebelia, 
rom es ufleba ar icavs braldebuls procesualuri RonisZiebebis 
ganxorcielebisgan, romelic misi nebis sawinaaRmdegod xorcieldeba 
da mimarTulia im mtkicebulebebis mosapoveblad, romlebic bral-
debulis nebisgan damoukideblad arsebobs, rogoricaa, magaliTad 
dokumentebis amoReba, sunTqvis, sisxlis, Sardis, sxeulis ujredis 
nimuSis aReba.151 

b. danaSaulis waqezebisgan dacva

evropis adamianis uflebaTa sasamarTlo ar krZalavs anonimuri 
agentebis gamoyenebas sisxlis samarTlis administrirebis procesSi 
gansakuTrebiT mZime danaSaulTan sabrZolvelad, rogoricaa, magali-
Tad, organizebuli danaSauli. Tumca moiTxovs, rom erovnuli kanon-
mdeblobiT „uzrunvelyofili iyos Sesabamisi da sakmarisi garantiebi 
uflebamosilebis borotad gamoyenebisgan dasacavad, kerZod unda 
arsebobdes mkafio da ganWvretadi procedurebi faruli moqmedebebis 
sanqcirebis, ganxorcielebisa da zedamxedvelobis kuTxiT“.152 „faruli 
agentebis gamoyeneba dasaSvebia, Tuki arsebobs mkafio SezRudvebi 
da garantiebi, Tumca sajaro interesi ver gaamarTlebs policiis 
mier danaSaulis waqezebis Sedegad mopovebuli mtkicebulebis saxiT 
gamoyenebas, radgan es imTaviTve Seqmnida braldebulis samarTliani 
sasamarTlos uflebis darRvevis risks“.153 imis Sesafaseblad, hqonda 
Tu ara adgili danaSaulis waqezebas, sasamarTlo afasebs „faruli 
moqmedebebis ganxorcielebisas samarTaldamcavi organoebis war-
momadgenlebi arsebiTad pasiuri roliT Semoifarglebodnen, Tu im 

151 o’ halorani da fransis gaerTianebuli samefos winaaRmdeg (O’Halloran and Francis v. the 
United Kingdom), didi palata, ganacv. nos. 15809/02 da 25624/02, ECHR 2007-III, §47.

152 ramanauskasi lietuvis winaaRmdeg (Ramanauskas v. Lithuania), didi palata, ganacx. no. 
74420/01, ECHR 2008; 2008 wlis 1 ivlisi, §51.

153 iqve, §54.
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doziT axdendnen gavlenas obieqtze, rac am ukanasknels iseTi qmedebis 
Cadenisken ubiZgebdnen, rasac sxva SemTxvevaSi ar Caidenda, da risi 
mizanic sisxlis samarTlebrivi danaSaulis Seqmna, mtkicebulebebis 
mopoveba da sisxlissamarTlebrivi devnis dawyeba iyo“.154 magaliTad, 
saqmeze „teiSeira de kastro portugaliis winaaRmdeg“, sasamarTlom 
me-6 muxlis pirveli punqtis darRveva daadgina imis gaTvaliswine-
biT, rom braldebuls ar hqonda danaSauli Cadenili, mis winaaRmdeg 
ar iyo dawyebuli gamoZieba, mis saxlSi ar aRmoCnda narkotikuli 
saSualebebi da dakavebis momentSi mis xelT arsebuli narkotikuli 
saSualebebis raodenoba ar aRemateboda saidumlo agentis mier mo-
Txovnil odenobas.155 Sesabamisad, sasamarTlom miiCnia, rom agentma 
gadaaWarba uflebamosilebas da ar arsebobda safuZveli varaudisTvis, 
rom misi Carevis gareSe braldebuli danaSauls Caidenda. 

uSualobis principi, rogorc samarTliani sisxli samarTlis 
saqmis samarTlianobis elementi, moiTxovs, rom braldebuls mieces 
SesaZlebloba im mosamarTlis TandaswrebiT daupirispirdes mowmeebs, 
romelmac saqmeze ganaCeni unda gamoitanos. „myisierebis principi 
samarTliani ganxilvisTvis mniSvnelovania imdenad, ramdenadac sasa-
marTlos mier mowmis qcevisa da sandoobis Sefaseba mniSvnelovan 
gavlenas axdens saqmis Sedegze.156 amdenad, saqmis ganmxilveli sasa-
marTlos SemadgenlobaSi cvlilebam zogierT SemTxvevaSi SesaZloa 
procesualuri samarTlianobis moTxovnis darRveva gamoiwvios. maga-
liTad, saqmeze kutean rumineTis winaaRmdeg, sasamarTlom me-6 muxlis 
darRveva daadgina, sadac sasamarTlos Tavdapirveli Semadgenloba 
Seicvala mas Semdeg, rac braldebulisa da mowmeebis dakiTxva das-
rulda, maTi Cvenebebi ki relevantur mtkicebulebas warmoadgenda 
misi braleulobis dasadgenad.157 evropulma sasamarTlom sakmarisad 
ar miiCnia is faqti, rom axal mosamarTles saSualeba hqonda gacno-
boda saoqmo Canawerebs.

154 ramanauskasi lietuvis winaaRmdeg (Ramanauskas v. Lithuania), didi palata, ganacx. no. 
74420/01, ECHR 2008; 2008 wlis 1 ivlisi, §55.

155 teiSeira de kastro portugaliis winaaRmdeg (Teixeira de Castro v. Portugal), 1998 wlis 9 
ivnisi, Reports of Judgments and Decisions 1998-IV, §37-38.

156 P.K. fineTis winaaRmdeg (P.K. v. Finland), ganCineba, 2002 wlis 9 ivlisi, ganacx. No. 37442/97.
157 kuteani rumineTis winaaRmdeg (Cutean v. Romania), 2014 wlis 2 dekemberi, ganacx. no. 

53150/12, § 60-79.
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g. saziano sajarooba

evropis adamianis uflebaTa sasamarTlom garkveul SemTxvevebSi 
miiCnia, rom mZlavrma media kampaniam SeiZleba uaryofiTad imoqmedos 
sasamarTlo ganxilvis samarTlianobaze, radgan aman SesaZloa gavlena 
moaxdinos sazogadoebriv azrze da Sesabamisad, nafic msajulebzec, 
romelTac gadawyvetileba unda gamoitanos piris braleulobis Se-
saxeb.158 aqtiurma media kampaniam SeiZleba gavlena moaxdinos, erTi 
mxriv, sasamarTlos miukerZoeblobaze, meore mxriv me-6 muxlis me-2 
punqtiT dacul udanaSaulobis prezumfciaze. 

imis gansasazRvrad, media kampanias SeuZlia Tu ara ziani miaye-
nos procesualur samarTlianobas, sasamarTlo ramdenime faqtors 
iTvaliswinebs, kerZod: ra droa gasuli media kampaniidan sasamarTlo 
ganxilvis dawyebamde da sasamarTlos Semadgenlobis gansazRvramde; 
gamoqveynebuli masalebis avtori iyo Tu ara xelisufleba an infor-
macia misgan momdinareobda Tu ara; moaxdina Tu ara gavlena mediaSi 
gamoqveynebulma masalebma mosamarTleze an nafic msajulebze da 
Sesabamisad, iqonia Tu ara gavlena Sedegze.159

imis dasadgenad, moaxdina Tu ara aqtiurma media kampaniam gavlena 
sasamarTlos miukerZoeblobaze, „sasamarTlosTvis mniSvnelovania 
ara braldebulis subieqturi aRqma, aramed konkretul saqmeSi ar-
sebuli garemoebebis gaTvaliswinebiT, misi SiSi obieqturad iyo Tu 
ara gamarTlebuli“.160 evropuli sasamarTlo miiCnevs, rom profesiu-
li mosamarTleebi maTi profesiuli momzadebisa da gamocdilebis 
gaTvaliswinebiT naklebad SeiZleba moeqcnen sazogadoebrivi azris 
zegavlenis qveS maSin, rodesac aseTi zegavlena ufro problemuria 
nafic msajulebTan mimarTebiT.161 amitom gansakuTrebuli mniSvne-
loba eniWeba mosamarTlis instruqciebs nafici msajulebisadmi.162

158 aqai TurqeTis winaaRmdeg (Akay v. Turkey), ganCineba, 2002 wlis 19 Tebervali, ganacx. no. 
34501/97; kraqsi italiis winaaRmdeg (no. 1) (Craxi v. Italy (no. 1)), 2002 wlis 5 dekemberi, 
ganacx. no. 34896/97, §98.

159 begsi gaerTianebuli samefos winaRmdeg (Beggs v. the United Kingdom), ganCineba, 2012 wlis 
6 noemberi, ganacx. no. 25133/06, §124.

160 vloxi poloneTis winaaRmdeg (Włoch v. Poland), ganCineba, 2000 wlis 30 marti, ganacx. No. 
27785/0; daktarasi lietuvis winaaRmdeg (Daktaras v. Lithuania), ganCineba, 2000 wlis 11 
ianvari, ganacx. No. 42095/98.

161 kraqsi italiis winaaRmdeg (no. 1) (Craxi v. Italy (no. 1)), 2002 wlis 5 dekemberi, ganacx. no. 
34896/97, §98.

162 begsi gaerTianebuli samefos winaRmdeg (Beggs v. the United Kingdom), ganCineba, 2012 wlis 
6 noemberi, ganacx. no. 25133/06, §124.
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d. saproceso SeTanxmebis samarTlianoba

evropis adamianis uflebaTa sasamarTlom miiCnia, rom evropuli 
sisxlis samarTlis sistemebSi damkvidrebuli praqtikaa braldebu-
lisTvis naklebad mZime bralis wayeneba an Semcirebuli sasjelis 
zomis SeTavazeba sasamarTlo ganxilvis dawyebamde danaSualis aRia-
rebis, an gamoZiebasTan TanamSromlobis sanacvlod.163 Tumca, sasa-
marTlo gamoiyenebs Semdeg tests, romliTac afasebs braldebulis 
mier saproceso SeTanxmebis SeTavazebaze TanxmobiT dairRva Tu ara 
procesualuri samarTlianoba, kerZod: a) SeTavazebaze braldebul-
ma Tanxmoba SeiZleba ganacxados mxolod mas Semdeg, rac srulad 
gaecnoba saqmeSi arsebul masalebs da samarTlebriv Sedegebs da Tu 
es Tanxmoba WeSmaritad nebayoflobiTia; b) saproceso SeTanxmebis 
Sinaarssa da mxareebs Soris SeTanxmebis miRwevis formaze unda 
ganxorcieldes jerovani sasamarTlo kontroli.164

3. kanonis safuZvelze Seqmnili sasamarTlos 
cneba adamianis uflebaTa evropuli konvenciis 

me-6 muxlis konteqstSi da misi mniSvneloba 
samarTliani sasamarTlos  

uflebis realizebis WrilSi

3.1 kanonis safuZvelze Seqmnili sasamarTlos arsi adamianis 
uflebaTa evropuli sasamarTlos praqtikaSi

adamianis uflebaTa evropuli konvenciis me-6 muxli naTlad 
miuTiTebs, rom saqmis ganmxilveli organo (Tribunal) yovelTvis unda 
iyos Seqmnili kanonis safuZvelze.165 aRniSnuli moTxovna momdinare-
obs kanonis uzenaesobis principidan, romelic konvenciis erT-erTi 
sadamfuZneblo principia. demokratiul sazogadoebaSi swored ka-
nonismieri legitimacia aZlevs uflebamosilebas marTlmsajulebis 
organos ganixilos samoqalaqo xasiaTis uflebebisa da movaleobebis 

163 nacvliSvili da togoniZe saqarTvelos winaaRmdeg (Natsvlishvili and Togonidze v. Georgia), 
ECHR 2014, ganacx. no. 9043/05, §90

164 iqve. §91-92.
165 Council of Europe, European Convention for the Protection of Human Rights and Fundamental 

Freedoms, 4 November 1950 art. 6.1
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gansazRvris, an sisxlissamarTlebriv braldebasTan dakavSirebuli 
davebi.166 

adamianis uflebaTa evropulma sasamarTlom Tavis praqtikaSi 
detalurad ganmarta Tu ra kriteriumebis dacva evalebaT xelSemk-
vrel saxelmwifoebs imisTvis, rom ar daarRvion kanoniT Seqmnili 
sasamarTlos arsidan momdinare valdebulebebi.

Tumca, sanam kanoniT Seqmnili sasamarTlos cnebis komponentebs 
ganvixilavT Tavidanve unda aRiniSnos, rom konvenciis me-6 muxlSi 
aRniSnul termin „tribunals“ gaaCnia avtonomiuri Sinaarsi, rac 
gulisxmobs, rom adamianis uflebaTa evropuli sasamarTlo indi-
vidualurad afasebs konkretul saqmeSi saqmis ganmxilveli organo 
akmayofilebs Tu ara konvenciidan momdinare kriteriumebs imisTvis, 
rom CaiTvalos igi sasamarTlod (Tribunal). Sesabamisad, mniSvnelovania 
organos konkretuli maxasiaTeblebi, vidre is, Tu ra saxeliT aris 
cnobili saqmis ganmxilveli esa Tu is organo adgilobriv kanonm-
deblobaSi. 

xazgasasmelia, rom tribunalis koncefcia konvenciis miznebis-
Tvis ganisazRvreba organos substanciuri mniSvnelobiT. aRniSnuli 
gulisxmobs imis garkvevas, aqvs Tu ara organos uflebamosileba 
ganaxorcielos marTlmsajuleba, kanonis uzenaesobis principis da-
cviT da gansazRvruli wesiT. amasTan, is aseve unda akmayofilebdes 
damoukideblobis da miukerZoeblobis kriteriumebs.167

3.2 saqmis ganmxilveli sasamarTlos Semadgenlobis 
kanoniereba, rogorc kanoniT Seqmnili sasamarTlos  

erT-erTi umniSvnelovanesi aspeqti

adamianis uflebaTa evropuli sasamarTlo ganmartavs, rom konven-
ciis me-6 muxlis pirveli paragrafis mixedviT, kanonis safuZvelze 
Seqmnili sasamarTlo aris organo, romelic sxva kriteriumebTan 
erTad akmayofilebs saqmis ganmxilveli kolegiis dakompleqtebisa 
da mosamarTleebis daniSvnis procedurebis Sesabamis xarisxobriv 
moTxovnebs.168 magaliTad, „kanonis safuZvelze Seqmnili sasamarT-
los“ princips ewinaaRmdegeba sasamarTlos wevrebisTvis ganxilvis 

166 Kontalexis v. Greece, no. 59000/08, §42 31 May 2011
167 Belilos v. Switzerland 29 April 1988, Series A no. 132, p. 29, § 64
168 Fruni v. Slovakia, no. 8014/07, §134, 21 June 2011
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gareSe uflebamosilebis ganusazRvreli vadiT gaxangrZliveba maT 
xelaxla daniSvnamde.169 sasamarTlos ganmartebiT, kanonis safuZ-
velze Seqmnili sasamarTlos principis mizania, sasamarTlo organo 
demokratiul sazogadoebaSi ar iyos damokidebuli aRmasrulebeli 
xelisuflebis diskreciaze, aramed imarTebodes parlamentis mier 
dawesebuli kanonebiT. es ar niSnavs, rom adgilobriv sasamarTloebs 
ar aqvT kanonmdeblobis interpretaciis garkveuli Tavisufleba, 
Tumca ZiriTadi principi imis uzrunvelyofaa, rom sasamarTlo sis-
temis mowyoba aRmasrulebeli xelisuflebis diskreciaze ar unda 
iyos damokidebuli. aseve, garantia kanonis safuZvelze Seqmnili 
sasamarTlos Sesaxeb moicavs ara mxolod sasamarTlos arsebobis 
sakanonmdeblo safuZvels, aramed TiToeuli saqmis gansaxilvelad 
dakompleqtebuli kolegiis kanonierebasac.170 

saqmeSi Richert v. Poland adamianis uflebaTa evropulma sasa-
marTlom kidev erTxel miuTiTa, rom „kanoniT Seqmnili sasamarTlos 
cneba“ Tavis TavSi gulisxmobs sasamarTlos wevrebis damoukide-
blobis, maTi daniSvnis vadebis xangrZlivobis, miukerZoeblobasa da 
proceduruli dacvis saSualebebis arsebobas.

aRniSnul saqmeSi adamianis uflebaTa evropulma sasamarTlom 
ganmarta rom kanoni SeiZleba adgendes iseTi SemTxvevebs rodesac 
SeiZleba konkretul saqmeze mosamarTleebis daniSvna sxva sasamarT-
loebidan moxdes, Tumca amisaTvis saWiroa garkveuli samarTlebrivi 
pirobebis dakmayofileba imisaTvis, rom am proceduriT borotad 
manipulacia gamoiricxos. aRniSnul saqmeze mosamarTleTa SerCevis 
ganuWvretadi procedurebis gamo, saqmis ganmxilveli sasamarTlo 
konvenciis me-6 muxlis konteqstSi ar CaiTvala kanoniT Seqmnil 
sasamarTlod adamianis uflebaTa evropuli sasamarTlos mier.171

mosamarTleTa SerCeva-daniSvnis sakiTxTan dakavSirebiT sainte-
resoa evropuli sasamarTlos 2020 wlis gadawyvetilebaSi saqmeze 
Guðmundur Andri Ástráðsson v. Iceland. gadawyvetilebaSi sasamarTlos 
didma palatam detalurad ganixila kanonis safuZvelze Seqmnili 
tribunalis cnebis elementebi. ufro konkretulad, sasamarTlom 
Seafasa Tu rogor unda moxdes misi TiToeuli komponentis inter-

169 Gurov v. Moldova, no. 36455/02, §§37-39, 11 July 2006
170 Posokhov v. Russia, no. 63486/00, §39, 2003.
171 Richert v. Poland, no. 54809/07, §25 October 2011
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pretacia imisTvis, rom naTlad gamoixatos misi miznebi da efeqturad 
iqnes daculi is interesebi, romelTa dacvasac emsaxureba igi.172

a) „kanonis safuZvelze Seqmnili“ sasamarTlos cnebis farglebi

am konteqstSi sasamarTlom aRniSna, rom sasamarTlos cnebis 
Tandayolili elementia mosamarTleebis mkacri, gamowvlilviTi 
procesis Sedegad, maTi personalur maxasiaTeblebze dayrdnobiT, 
SerCeva, raTa uzrunvelyofil iqnes yvelaze kompetenuri kandida-
tebis SerCeva, rogorc kompetenturobis, aseve keTilsindisierebis 
kriteriumebis gaTvaliswinebiT. 

sasamarTlo aRniSnavs, rom gazrdili pasuxismgeblobidan gamomdi-
nare aRniSnuli moTxovna miT ufro mkacria, roca sakiTxi Seexeba zeda 
instanciis sasamarTlos mosamarTleebs. am konteqstSi sasamarTlo 
aqve azustebs, rom garkveul SemTxvevebSi, roca samarTlebriv sis-
temebSi daSvebulia ara profesiuli niSniT mosamarTleebis SerCeva, 
isini SeiZleba daeqvemdebaron gansxvavebul SerCevis wess, gansaku-
TrebiT, roca sakiTxi Seexeba kompetenturobis kriteriumis nawils.

b) darRvevis simZimis (threshold) testi 

sasamarTlos aRniSnuli gadawyvetileba gansakuTrebiT sainteresoa 
im kuTxiT, rom sasamarTlom gadawyvetilebaSi ganixila is kriteriu-
mebi, romlebiTac unda Sefasdes, mosamarTleTa daniSvnis procesis 
xarvezianobis simZime iwvevs Tu ara kanonis safuZvelze Seqmnili sasa-
marTlos principis da Sesabamisad konvenciis me-6 muxlis darRvevas. 

•	 pirvel rigSi unda Sefasdes saxeze iyo Tu ara aSkara darRve-
va xelSemkvreli saxelmwifos Sida kanonmdeblobis. adamianis 
uflebaTa evropuli sasamarTlo, rogorc wesi, adgilobrivi 
sasamarTloebis absolutur kompetenciad miiCnevs im sakiTxis 
dadgenas, darRveulia Tu ara adgilobrivi kanonmdebloba. 
zemoaRniSnulidan, gamonaklisia mxolod is SemTxvevebi, roca 
adgilobrivi sasamarTlos dasabuTeba aris aSkarad mikerZoe-
buli an ara gonivruli. 

•	 pirveli sakiTxis ganxilvis Semdgom, konkretuli darRveva unda 
Sefasdes kanonis safuZvelze Seqmnili sasamarTlos cnebis miznis 

172 Guðmundur Andri Ástráðsson v. Iceland (GC) 1.12.2020, §218



113

II. samarTliani sasamarTlos ufleba evropis  
adamianis uflebaTa sasamarTlos praqtikaSi

da dacvis obieqtis gaTvaliswinebiT. kerZod, unda dadgindes 
uzrunvelyofilia Tu ara sasamarTlos mier Tavisi funqciis 
Tavisuflad, zegavlenis gareSe ganxorcieleba, im mizniT, rom 
daculi iqnes kanonis uzenaesoba da xelisuflebis danawilebis 
principi. Sesabamisad, mxolod teqnikuri xasiaTis darRvevebi, 
romelic eWvqveS ar ayenebs daniSvnis procesis legitimurobas 
ar warmoadgens sakmaris pirobas, rom dakmayofildes „darRvevis 
simZimis“ testi da dadgindes kanonis safuZvelze Seqmnili sasa-
marTlos principis darRveva. amisgan gansxvavebiT, magaliTad 
iseTi piris daniSvna mosamarTled, romelic ar akmayofilebs 
kanoniT gaweril kriteriumebs, sasamarTlos SefasebiT, maRali 
albaTobiT gamoiwvevs zemoaRniSnuli principis darRvevas. 

•	 mesame kriteriumi gansaxilveli testis aris imis dadgena, 
Sesabamisi proceduris da standartebis gamoyenebiT, iqna Tu 
ara adgilobrivi sasamarTloebis mier sakiTxi gamokvleuli. 
kerZod, saTanadod Sefasda Tu ara maT mier dapirispirebuli 
interesebi. rodesac sakiTxi adgilobrivi sasamarTloebis mier, 
konvenciuri principebis Sesabamisad saTanadod gamokvleuli 
da Sefasebulia, adamianis uflebaTa evropuli sasamarTlo, 
rogorc wesi, Tavs Seikavebs ar daeTanxmos an Secvalos maTi 
dasabuTeba da gadawyveta.

zemoT ganxiluli kriteriumebis Sesabamisad, adamianis uflebaTa 
evropulma sasamarTlom ganixila Guðmundur Andri Ástráðsson saqmis 
faqtobrivi garemoebebi da kanoniT Seqmnili sasamarTlos principis 
darRveva daadgina. kerZod, sasamarTlos SefasebiT, mosamarTleTa 
kandidatebis SerCevis procesSi, islandiis iusticiis ministris 
mier ar iqna dasabuTebuli Tu ratom iqna mis mier mosamarTleobis 
konkretuli kandidati parlamentisTvis dasamtkiceblad wardgenili. 
sasamarTlos SefasebiT, mosamarTleTa SerCevis procesi ar warmar-
Tula obieqturad da SerCevis procesSi politikur motivaciaze 
eWvebi dasabuTebuli iyo. 

sasamarTlom aseve kritikulad Seafasa mosamarTleTa SerCevis 
procesi parlamentSi da miuTiTa, rom parlamentma ver Seasrula 
Tavisi funqcia Seemowmebina da gaekontrolebina aRmasrulebeli 
xelisuflebis warmomadgenlis diskreciuli qmedebebi, rac warmoSobda 
safuZvlian eWvs, rom mosamarTlis SerCevis procesi dafuZnebuli iyo 
partiuli politikiT ganpirobebul motivaciebze da garemoebebze. 
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mniSvnelovania, rom evropulma sasamarTlom aseve arasrulyofi-
lad miiCnia adgilobrivi sasamarTloebis mier gakeTebuli daskvnebi 
gansaxilvel sakiTxze, kerZod maT ver moaxerxes darRveuli inte-
resebis dacva. yovelive zemoaRniSnulis gaTvaliswinebiT, dadgenil 
iqna konvenciis me-6 muxlis darRveva. 

3.3 sasamarTlo procesis da saqmianobis kanoniT 
daregulirebis moTxovna, rogorc kanoniT Seqmnili 

sasamarTlos cnebis aucilebeli Semadgeneli elementi

adamianis uflebaTa evropulma sasamarTlom Tavis praqtikaSi 
aseve ganmarta, rom „kanoni“ ar moicavs mxolod sasamarTlo orga-
noebis damfuZnebel da kompetenciis ganmsazRvrel kanonmdeblobas. 
konvenciis me-6 muxlis darRveva SeiZleba dadgindes adgilobrivi 
kanonmdeblobis nebismieri sxva wesis darRvevis dros, rac saqmis 
ganxilvaSi erTi an ramdenime mosamarTlis monawileobas aralegi-
timurs gaxdis. am kuTxiT sainteresoa saqme DMD Group, v. Slovakia 
sadac sadavo iyo slovakeTis saolqo sasamarTlos prezidentis mier 
misi administraciuli uflebamosilebis farglebSi, „dmd jgufis“ 
saqmis TavisTan gadamisamarTebis kanoniereba, imis gaTvaliswinebiT, 
rom iqamde saqmes sxva mosamarTle ganixilavda. 

adamianis uflebaTa evropulma sasamarTlom gadawyvetilebaSi pir-
vel rigSi gansazRvra kanonis safuZvelze Seqmnili sasamarTlos mier 
saqmis ganxilvis uflebis zogadi principebi. kerZod, sasamarTlos 
SefasebiT konvenciis me-6 muxliT gansazRvruli „kanonis safuZvelze 
Seqmnili sasamarTlo“ normis miznebisTvis, gulisxmobs rom daculi 
unda iyos adgilobrivi kanonmdeblobis yvela norma, romlis dau-
cvelobac am sasamarTlos legitimurobas Selaxavs. gadamwyvetia, 
rom sasamarTlos saqmianoba ara mxolod mis damfuZnebel normebs, 
aramed misi saqmianobis maregulirebel sxva normebsac Seesabamebodes, 
winaaRmdeg SemTxvevaSi SesaZlebelia dadgindes kanonis safuZvelze 
Seqmnili sasamarTlos principis darRveva.173

adamianis uflebaTa evropuli sasamarTlos miTiTebiT adgilobrivi 
sasamarTlos mier maTi damfuZnebeli da kompetenciis ganmsazRvreli 
adgilobrivi kanonmdeblobis darRveva konvenciis me-6 muxlis pir-

173 Sokurenko and Strygun v. Ukraine, no. 29458/04 and 29465/04, §24, 20 July 2006
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veli paragrafis darRvevas iwvevs. Tumca, gasaTvaliswinebelia, rom 
Sida adgilobrivi wesebis interpretacia upirvelesad warmoadgens 
adgilobrivi sasamarTloebis kompetencias da adamianis uflebaTa 
evropuli sasamarTlo mxolod im SemTxvevaSi Seafasebs maT, roca 
ganmarteba aSkarad arasworia.174

DMD Group-is saqmis faqtobrivi garemoebebis Sefasebis dros, 
adamianis uflebaTa evropulma sasamarTlom aRniSna, rom samarT-
lebriv saxelmwifoSi ganWvretadobis principis da sasamarTlos 
damoukideblobisTvis uzrunvelsayofad umTavresi mniSvneloba aqvs 
davebis gadasawyvetad gamoyenebuli wesebis sicxades, obieqturobis 
da gamWvirvalobis uzrunvelyofis cxad garantiebs da, rac yvelaze 
mTavaria, konkretuli davebis mosamarTleebze gadanawilebis dros 
nebismieri saxis mikerZoebulobis gamoricxvas. 

adamianis uflebaTa evropulma sasamarTlom aRniSnul saqmeze 
daadgina, rom ar arsebobda slovakeTis saolqo sasamarTlos 
prezidentisTvis miniWebuli am uflebamosilebis makontrolebeli 
da TviTnebobis SemzRudveli normebi, maT Soris, ar arsebobda 
am cvlilebebis zemdgomi sasamarTlosTvis Setyobinebis valde-
buleba da es mxolod saolqo sasamarTlos prezidentis keTili 
nebiT xdeboda. 

garda amisa, mniSvnelovania, rom mosamarTle D-s gadawyvetileba 
iyo saboloo. calke aRebuli, es konvenciasTan Seusabamobis proble-
mas ar warmoSobs. Tumca, mocemul konteqstSi amiT mxares erTmeoda 
ufleba, rom Sedaveboda mosamarTle D-s mikerZoebulobaze.175 am 
garemoebebis gaTvaliswinebiT sasamarTlom konvenciis me-6 muxlis 
darRveva daadgina. 

adamianis uflebaTa evropulma sasamarTlom Tavis praqtikaSi aseve 
araerTxel aRniSna, rom sasamarTlo, romelic kanonis ganzrax darR-
veviT, Sesabamisi dasabuTebis gareSe, scdeba iurisdiqciis farglebs, 
ar akmayofilebs kanonis safuZvelze Seqmnili sasamarTlos cnebas. 

saqmeSi Sokurenko and Strygun v. Ukraine sasamarTlom kidev erTxel 
ganmarta, rom konvenciis me-6 muxlis miznebisTvis „kanonis safuZvelze 
Seqmnili“ sasamarTlo aris organo, romelsac aqvs iurisdiqcia gan-
saxilvel saqmeze da romelic Sesabamisi wesiT aris Camoyalibebuli 

174 Lavents v. Latvia, no. 58442/00, §114, 28 November 2002
175 DMD Group, a.s., v. Slovakia, no. 19334/03, 5 October 2010
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da dakompleqtebuli, amavdroulad igi aseve unda Seesabamebodes 
misi uflebamosilebis ganmsazRvrel adgilobriv kanonmdeblobasac.

sasamarTlos SefasebiT, rig SemTxvevaSi konvenciis me-6 muxlis 
darRveva SeiZleba ar dadgindes kanonis ganmartebis uflebamosile-
bis mqone umaRlesi sasamarTlo organos mier iseTi gadawyvetilebis 
miRebisTvis, romelic erTmniSvnelovnad kanonmdeblobas ar efuZne-
ba. Tumca, aseT SemTxvevaSi saWiroa adgilobrivi sasamarTlos mier 
konkretuli, cxadi da damajerebeli mizezebis wardgena.

ukrainis saxelmwifos argumenti, rom uflebamosilebis farglebs 
gacdena samarTlianobis konstituciuri principis dacvisTvis iyo 
saWiro, evropuli sasamarTlosTvis sakmarisi ar aRmoCnda dasabu-
Tebis sakmaod maRali standartis dasakmayofileblad. Sesabamisad, 
dadginda konvenciis me-6 muxlis pirveli paragrafis darRveva, radgan 
uflebamosilebis farglebis gadacilebiT moqmedi sasamarTlo ar 
CaiTvala „kanonis safuZvelze Seqmnil“ sasamarTlod.176

kanoniT Seqmnili sasamarTlos cnebasTan dakavSirebiT, adamianis 
uflebaTa evropulma sasamarTlom 2009 wels saintereso gadawyveti-
leba miiRo saqarTvelosTan mimarTebiT, saqmeSi fanjikiZe da sxvebi 
saqarTvelos winaaRmdeg. 

sakiTxi Seexeboda e. w. msajulTa instituts. kerZod, 2005 wlis 
25 marts msajulTa institutis gauqmebamde, saqarTvelos uzenaesi 
sasamarTlos msajulebi iyvnen kerZo pirebi, romlebsac hqondaT sxva 
profesia da aRniSnuli sasamarTlos mier sisxlis samarTlis saqmeebis 
pirveli instanciiT ganxilvaSi profesional mosamarTlesTan erTad 
monawileobdnen. msajulTa instituti sabWoTa marTlmsajulebis 
sistemis erTgvar gadmonaSTs warmoadgenda, romelSic msajulebi 
xalxis warmomadgenlebi iyvnen da uzrunvelyofdnen marTlmsaju-
lebis ganxorcielebaSi xalxis monawileobas. 

evropulma sasamarTlom gaiziara saxelmwifos pozicia, rom saqmis 

ganxilvaSi 2 msajulis monawileoba efuZneboda „uzenaesi sasamarTlos 

Sesaxeb“ organul kanons da sisxlis samarTlis saproceso kodeqss Sesa-

bamisad ganmcxadeblebis saqmis ganmxilveli sisxlis samarTlis saqmeTa 

sasamarTlo kolegiis TviT arseboba moqmedi kanoniT iyo gaTvaliswine-

buli. amis miuxedavad, evropuli sasamarTlo ganmartavs, rom sasamarTlo 

organos mxolod legaluri arseboba ar aris sakmarisi imisaTvis, rom 

176 Sokurenko and Strygun v. Ukraine, nos. 29458/04 and 29465/04, §27-29 20 July 2006
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is miCneul iqnes „kanonis safuZvelze Seqmnil“ sasamarTlod. gasarkvevia 

hqonda Tu ara erovnul samarTalSi sakmarisi iuridiuli safuZveli 

msajulebis mier mosamarTlis funqciebis ganxorcielebas. 
marTalia sisxlis samarTlis saproceso kodeqsiT gaTvaliswinebu-

li iyo, rom msajuli iyo saqarTvelos moqalaqe, romelic, „kanoniT“ 
dadgenili wesis Sesabamisad, uflebamosili iyo, monawileoba mieRo 
saqmis sasamarTlo ganxilvaSi, Tumca ar arsebobda davis ganxilvis 
dros moqmedi kanoni, romelic gansazRvravda maT mier saqmis ganxilvis 
wess. zemoaRniSnulidan gamomdinare evropulma sasamarTlom daadgina 
saqarTvelos saxelmwifos mier konvenciis me-6 muxlidan momdinare 
kanoniT Seqmnili sasamarTlos principis darRveva.177

daskvna

adamianis uflebaTa evropuli sasamarTlos Sesabamisi praqtikis 
analizi aCvenebs, rom kanonis uzenaesobis principi moiTxovs, rom 
samoqalaqo xasiaTis uflebebisa da movaleobebis gansazRvris, an 
sisxlissamarTlebrivi braldebasTan dakavSirebuli davebis ganmxilve-
li organo (Tribunal) yovelTvis unda iyos Seqmnili kanonis safuZvelze. 

kanonis safuZvelze Seqmnili sasamarTlo aris organo, romelic 
sxva kriteriumebTan erTad akmayofilebs saqmis ganmxilveli kolegiis 
dakompleqtebisa da mosamarTleebis daniSvnis procedurebis Sesabamis 
xarisxobriv moTxovnebs.

mniSvnelovania, sasamarTlo organo demokratiul sazogadoebaSi ar 
iyos damokidebuli aRmasrulebeli xelisuflebis diskreciaze, aramed 
imarTebodes parlamentis mier dawesebuli cxadad ganWvretadi kanone-
biT. amasTan, garantia moicavs ara mxolod am sasamarTlos arsebobis 
sakanonmdeblo safuZvels, aramed TiToeuli saqmis gansaxilvelad 
dakompleqtebuli kolegiis kanonierebasac. amavdroulad igi aseve 
unda Seesabamebodes misi uflebamosilebis ganmsazRvrel adgilobriv 
kanonmdeblobasac.

evropuli sasamarTlos praqtikis Tanaxmad, mniSvnelovania rom 
saqmis ganmxilveli sasamarTlos saqmianoba ara mxolod mis damfuZ-
nebel normebs, aramed misi saqmianobis maregulirebel sxva normebsac 
Seesabamebodes. uflebamosilebis farglebis gadacilebiT moqmedi 
sasamarTlo ar CaiTvleba kanonis safuZvelze Seqmnil sasamarTlod.

177 Pandjikidzé and Others v. Georgia, no. 30323/02, §105-110 27 October 2009
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4. sasamarTlos damoukideblobis cneba da 
mniSvneloba adamianis uflebaTa evropuli 

konvenciis me-6 muxlis konteqstSi

Sesavali

adamianis uflebaTa evropuli konvenciis me-6 muxliT gansazR-
vrulia rom kanoniT Seqmnili sasamarTlo unda akmayofilebdes 
damoukideblobis standartebs imisTvis, rom uzrunvelyofil iqnes 
samarTliani sasamarTlos ufleba.178 

sasamarTlos damoukideblobis cnebis standartebis analizi ada-
mianis uflebaTa evropulma sasamarTlom Tavis praqtikaSi araerTxel 
moaxdina. 

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, sasamarT-
los damoukideblobis cneba gulisxmobs damoukideblobas, rogorc 
xelisuflebis sxva Stoebis aseve saqmis mxareebisgan. amasTan, sasa-
marTlos praqtikaSi aseve Camoyalibda sasamarTlo Sida damoukide-
blobis standartebi, rac gulisxmobs sasamarTlos damoukideblobis 
uzrunvelyofas sasamarTlos sistemis Signidan momdinare SesaZlo 
zewolisganac.179

adamianis uflebaTa evropuli sasamarTlos mier Camoyalibebuli 
principebis Tanaxmad, imisTvis, rom sasamarTlo damoukideblad Cai-
Tvalos, unda mieqces yuradReba, maT Soris, mosamarTleTa daniSvnis 
wessa da xangrZlivobas, gare da Sida zewolisgan damcavi garantiebis 
arsebobas da aseve imas, gare obieqturi damkvirveblis perspeqti-
vidan es organo damoukidebelad SeiZleba Tu ara iqnes aRqmuli.180 

evropuli sasamarTlo me-6 muxlis konteqstSi saqmis ganmxilveli 
sasamarTlos miukerZoeblobas amowmebs obieqturi da subieqturi 
testis safuZvelze. subieqturi testis Tanaxmad, mosamarTle subieq-
turad Tavisufali unda iyos yvelanairi winaswar ganwyobebisgan da 
ar unda hqondes raime saxis personaluri mikerZoeba gansaxilveli 
saqmis mimarT. miukerZoeblobis obieqturi testi ki gulisxmobs, yve-
la im garemoebis gamoricxvas romelmac SeiZleba gaaCinos eWvi gare 

178 Council of Europe, the European Convention for the Protection of Human Rights and Fundamental 
Freedoms, 20 March 1952, ETS 9, art.6.1

179 Parlov-Tkalčić v. Croatia, no. 24810/06, §86, 22 December 2009
180 Findlay v. the United Kingdom, 25 February 1997, §73, Reports 1997-I; and Brudnicka and Others v. 

Poland, no. 54723/00, §38, ECHR 2005-II
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obieqturi damkvirveblis TvalSi saqmis ganmxilveli sasamarTlos 
mikerZoebasTan dakavSirebiT.181

am konteqstSi xazgasasmelia, rom sasamarTlos damoukideblobisa 
da obieqturi miukerZoeblobis cnebebi erTmaneTTan axlo kavSirSia, 
ris gamoc adamianis uflebaTa evropuli sasamarTlos praqtikaSi isini 
xSirad erTad ganixileba. rogorc aRiniSna, subieqturi miukerZoe-
blobis testisgan gansxvavebiT, obieqturi miukerZoebloba moiTxovs 
rom damoukideblad konkretuli mosamarTlis qmedebebisgan unda 
ganisazRvros, xom ar arsebobs faqtebi, romlebmac SeiZleba gaaCi-
nos aRqma da eWvi mosamarTlis mikerZoebulobaze gare obieqturi 
damkvirveblis TvalSi. amasTan, konkretulad dainteresebuli piris 
perspeqtividan sasamarTlo mikerZoebulad Cans Tu ara mniSvnelo-
vania, Tumca gadamwyvetia is, am eWvis obieqturad gamarTleba aris 
Tu ara SesaZlebeli.182

4.1 mosamarTleTa daniSvnis wesis mimarTeba  
damoukidebeli sasamarTlos cnebasTan

mosamarTleTa daniSvnis wesi erT-erTi umTavresi kriteriumia 
sasamarTlos damoukideblobis Sesafaseblad. adamianis uflebaTa 
evropuli sasamarTlo Tavis praqtikaSi ganmartavs, rom aRmasrulebel 
da sasamarTlo Stoebs Soris xelisuflebis danawilebis principi 
ar aris gansazRvruli konvenciis me-6 an romelime sxva muxliT da 
saxelmwifoebi ar arian valdebulni, miyvnen romelime konstituciur 
Teorias xelisuflebis Stoebs Soris TanamSromlobis dasaSvebi li-
mitis gansasazRvrad. Tumca, sasamarTlo xazs usvams, rom praqtikaSi 
ufro da ufro meti mniSvneloba eniWeba xelisuflebis politikur da 
sasamarTlo Stoebs Soris uflebamosilebebis danawilebas.183 amasTan 
aRsaniSnavia, rom mosamarTleTa uflebamosilebis vadis farglebSi 
maTi Seucvlelobis principis uzrunvelyofa aris erT-erTi umTa-
vresi winapiroba sasamarTlos damoukideblobis realizebisTvis.184

saqmeSi Sacilor-Lormines v. France adamianis uflebaTa evropulma 

181 Fey v. Austria, 24 February 1993, §§27, 28 and 30, Series no. 255-A; and Wettstein v. Switzerland, 
§42, ECHR 2000-XII

182 Hauschildt v. Denmark, judgment of 24 May 1989, Series A no. 154, §48
183 Stafford v. the United Kingdom (GC), §78, ECHR 2002-IV)
184 Campbell and Fell v. the United Kingdom, 28 June 1984, §80, Series A no. 80
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sasamarTlom imsjela, daerRva Tu ara ganmcxadebels adamianis 
uflebaTa evropuli konvenciis me-6 muxlis pirveli paragrafiT 
gaTvaliswinebuli ufleba damoukidebeli da miukerZoebeli sasa-
marTlos winaSe saqmis ganxilvaze.

ganmcxadebeli iyo araerTi rkinis madnis mosapovebel maRaros 
mesakuTre, (société anonyme) romelmac 2000 wlis martSi TviTlik-
vidacia gamoacxada.

1997 wels ganmcxadebelma administraciuli saCivari Seitana eko-
nomikis, finansTa da industriis ministris winaaRmdeg, ministrma 
aRniSnuli samarTalwarmoebis farglebSi saxelmwifo sabWos185 (Conseil 
d’Etat ) mimarTa gancxadebiT, rom epasuxa samTamadno sakiTxebis mare-
gulirebeli axali kanonmdeblobis miRebis Semdeg wamoWril zogierT 
kiTxvaze. amis pasuxad, 1997 wlis 29 seqtembers saxelmwifo sabWom 
gamoaqveyna sakonsultacio mosazreba daxurvis Semdeg maRaroebis 
usafrTxoebisa da reabilitaciis uzrunvelyofisTvis gasatarebeli 
RonisZiebebis Sesaxeb.

ramdenime kviris Semdeg, ganmcxadebelma saxelmwifo sabWos mi-
marTa am brZanebebis da maT safuZvelze ministris mier miRebuli 
gadawyvetilebebis gauqmebis moTxovniT.

2000 wlis 26 aprilis ganxilvis Semdeg, 2000 wlis 19 maiss saxelmwi-
fo sabWom, 1997 wlis 29 seqtembris Semadgenlobisgan gansxvavebuli 
SemadgenlobiT, gadawyvita, nawilobriv gaeuqmebina sadavo zomebi.

aqedan 1 kviraSi, 2000 wlis 26 maiss, safrangeTis prezidentma 
26 aprilis ganxilvaSi monawile saxelmwifo sabWos erT-erTi wevri 
daniSna ekonomikis, finansTa da industriis saministros generalur 
mdivnad.

adamianis uflebaTa evropul sasamarTloSi ganmcxadebli amtki-
cebda, rom saxelmwifo sabWo ar iyo damoukidebeli da miukerZoebeli 
ori mizeziT: a) mas sasamarTlo uflebamosilebis garda administra-
ciuli uflebamosilebac hqonda, riTic irRveoda xelisuflebis 
danawilebis principi: saxelmwifo sabWo CarTuli iyo, maT Soris, 
im aqtebis SemuSavebaSi, romlebmac mniSvnelovnad Secvales „samTo 
samuSaoebis kodeqsi“ (am SemTxvevaSi, 1997 wlis 29 seqtembris mo-
sazreba); b) ganmcxadeblis saqmis ganmxilveli mosamarTle ekonomikis 

185 safrangeTis saxelmwifo sabWo aris organo romlis uflebamosileba moicavs 
aRmasrulebeli xelisuflebis samarTlebrivi mrCevelis funqcias, amavdroulad is 
axorcielebs uzenaesi sasamarTlos uflebamosilebas administraciul saqmeebze.
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saministros generaluri mdivani gaxda gadawyvetilebis miRebidan 
1 kviraSi. aseve, zogadad, eqskluziurad sasamarTlo uflebamosi-
lebas saxelmwifo sabWos arc erTi wevri ar axorcielebda da isini 
xSirad ikavebdnen wamyvan poziciebs sxva saxelmwifo samsaxurebSi. 
aseve, kanonmdeblobaSi ar arsebobda damoukideblobis garantiebi 
mosamarTleTa miukerZoeblobisTvis.

safrangeTis saxelmwifos poziciiT, saxelmwifo sabWos wevrebis 
damoukidebloba uzrunvelyofili iyo damoukideblobis myari tra-
diciiT, rac sakmarisi iyo imis miuxedavad, rom daweril kanonmde-
blobaSi ar arsebobda msgavsi Canawerebi. aseve, aqtebis SemuSavebaSi 
saxelmwifo sabWos CarTulobas winaswari Semowmebis xasiaTi hqonda, 
rom SeesworebinaT is xarvezebi, rac mTavrobis regulaciebSi iyo 
da amitom es praqtika, piriqiT, mxaris sasargeblo iyo. rac Seexeba 
saqmis ganmxilveli mosamarTlis daniSvnas saministros generalur 
mdivnad, es ar iyo sakmarisi safuZveli misi damoukideblobis pre-
zumfciis gasabaTileblad.

gadawyvetilebis dasabuTebaSi adamianis uflebaTa evropuli sasa-
marTlom Semdegi ganmartebebi gaakeTa: imisTvis, rom sasamarTlo 
damoukideblad CaiTvalos, unda mieqces yuradReba, maT Soris, mosa-
marTleTa daniSvnis wessa da xangrZlivobas, gare zewolisgan damcavi 
garantiebis arsebobas da imas, gare damkvirveblis perspeqtividan es 
organo damoukidebelia Tu ara. gadawyvetilebaSi sasamarTlo imeorebs, 
rom xelisuflebis danawilebis principi aRmasrulebel da sasamarT-
lo Stoebs Soris ar aris gansazRvruli konvenciis me-6 an romelime 
sxva muxliT da saxelmwifoebi ar arian valdebulni, miyvnen romelime 
konstituciur Teorias xelisuflebis Stoebs Soris TanamSromlobis 
dasaSvebi limitis gansasazRvrad. Tumca, sasamarTlo xazs usvams, rom 
praqtikaSi ufro da ufro meti mniSvneloba eniWeba xelisuflebis poli-
tikur da sasamarTlo Stoebs Soris uflebamosilebebis danawilebas.186

amasTan, sasamarTlom ganmarta, rom mosamarTleTa damoukide-
blobis garantiebis Sesaxeb werilobiTi Canaweris ar arseboba avto-
maturad ar niSnavs mosamarTleTa damokidebulebas xelisuflebis 
politikur Stoebze, aramed saWiroa praqtikaze dakvirveba.

evropuli sasamarTlo miuTiTebs, rom saxelmwifo sabWo frangul 
sistemaSi organulad dakavSirebulia aRmasrulebel xelisuflebasTan, 

186 Sacilor-Lormines v. France, no. 65411/01, §59, ECHR 2006-XIII
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Tumca es ar aris sakmarisi imisTvis rom avtomaturad dadgindes misi 
damoukideblobis darRveva. amasTan, rac mniSvnelovania, sasamarTlo 
xelisuflebis wevrebi SeiZleba daniSnuli iyvnen aRmasrulebeli da 
sakanonmdeblo xelisuflebis mier, Tumca es ar niSnavs, rom isini 
subordinaciul damokidebulebaSi arian maTTan mimarTebiT. am kuTxiT 
gadamwyvetia imis dadgena arsebobs Tu ara garantiebi, romlebic 
gamoricxavs raime saxis zewolis ganxorcielebis an instruqciebis 
miRebis SesaZleblobas daniSvnis Semdgom, sasamarTlo uflebamosi-
lebis ganxorcielebis dros.187

sasamarTlo miuTiTebs, rom marTalia kanonmdeblobaSi ar arse-
bobda cxadi Canaweri, romelic uzrunvelyofda saxelmwifo sabWos 
wevrebis Seucvlelobis garantias, Tumca arsebobda myari praqtika, 
romliTac saxelmwifo sabWos aRmasrulebeli komiteti gare Care-
visgan damoukideblad iRebda Sida menejmentTan dakavSirebul ga-
dawyvetilebebs, riTac daculi iyo SesaZlo politikuri zewolisgan. 

mniSvnelovania, rom am SemTxvevaSi sasamarTlom calke ganixila 
2000 wlis 26 maiss erT-erTi mosamarTlis ekonomikis, finansTa da 
industriis saministros generalur mdivnad daniSvnis faqti ayenebda 
Tu ara sasamarTlos miukerZoeblobisa da damoukideblobas eWqveS 
obieqturi damkvirveblis TvalSi.

sasamarTlo msjelobis Tanaxmad, imis miuxedavad, rom mosamarTlis 
am poziciaze daniSvna ar uswrebda win saqmis ganxilvas, savaraudod, 
misi kandidaturis ganxilva 2000 wlis 26 aprilamde (saqmis arsebiT 
ganxilvamde) daiwyo. vinaidan ganmcxadebels bevri samarTlebrivi 
xasiaTis dava hqonda swored ekonomikis, finansTa da industriis 
saministrosTan, es mosamarTle saqmis ganxilvis dros, evropuli 
sasamarTlos SefasebiT, ver daakmayofilebda obieqturi miukerZoe-
blobis da damoukideblobis standartebs, vinaidan am SemTxvevaSi gare 
gavlenisgan dasacavi sakmarisi garantiebi ar arsebobda. Sesabamisad, 
sasamarTlos am Semadgenlobis miukerZoeblobasa da damoukideblo-
baSi Setanili eWvebi obieqturad gamarTlebuli iyo, ris gamoc am 
nawilSi dadginda konvenciis me-6 muxlis pirveli punqtis darRveva.

aRsaniSnavia, rom gadawyvetilebas Tan erTvis sami mosamarTlis 
nawilobriv gansxvavebuli azri, romelic asabuTebs, rom sasamarTlos 
msjeloba bolo nawilSi, sadac dadginda samarTliani sasamarTlos 

187 Campbell and Fell v. the United Kingdom, judgment of 28 June 1984, Series A no. 80, §79; Loyen v. France 
(dec.), no. 46022/99, 27 April 2000; and Filippini v. San Marino (dec.), no. 10526/02, 26 August 2003).
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uflebis darRveva, efuZneboda mxolod varaudebs imis Sesaxeb, 
rom mosamarTlis kandidaturis ganxilva saministros generaluri 
mdivnis Tanamdebobaze gadawyvetilebis miRebamde daiwyo da kavSiri 
mosamarTlis Tanamdebobaze daniSvnasa da misi damoukideblobis 
eWvebs Soris cxadad ar iyo dasabuTebuli. sasamarTlos msjeloba 
efuZneboda varaudebs da ara faqtebs, rac, maTi azriT sakmarisi 
araa obieqturi eWvis Sesatanad aRniSnuli mosamarTlis damouki-
deblobaSi.

sasamarTlos damoukideblobis cnebis ganmartebasTan dakavSirebiT 
Semdegi saintereso gadawyvetileba saqmeze THIAM v. FRANCE. saqmis 
faqtobrivi monacemebiT aplikantis winaaRmdeg sisxlisamarTlebriv 
devnas, rogorc kerZo piri, aseve SeuerTda safrangeTis imdroin-
deli prezidenti nikola sarkozi. sabolood aplikanti franguli 
sasamarTloebis mier damnaSaved iqna cnobili. 

adamianis uflebaTa evropul sasamarTloSi ganmcxadebeli am-
tkicebda, rom saqmis ganmxilveli mosamarTleTa daniSvna da aseve 
samomavlo kariera damokidebuli iyo prezidentis uflebamosile-
bze, rac misi saqmis ganmxilveli sasamarTlos damoukideblobas da 
miukerZoeblobas eWqveS ayenebda.

gadawyvetilebaSi adamianis uflebaTa evropulma sasamarTlom 
sasamarTlos damoukideblobasTan dakavSirebiT, ganmarta, rom apli-
kantma ver SeZlo warmoedgina uSualo faqtebi imasTan dakavSire-
biT, rom sakasacio sasamarTlom gadawyvetileba miiRo prezidentis 
pirdapiri instruqciis an raime sxva saxis aSkara mikerZoebulobaze 
dayrdnobiT. am msjelobidan gamomdinare, sasamarTlom daadgina, 
rom saqmeSi ar Canda aranairi garemoeba imasTan dakavSirebiT, rom 
sasamarTlo iyo mikerZoebuli da ar iyo damoukidebeli. 

sasamarTlos SefasebiT, prezidentis mier mosamarTleTa da-
niSvna, mosamarTleebs avtomaturad aRmasrulebel xelisuflebasTan 
subordinaciul mdgomareobaSi ar ayenebs. mosamarTleTa uflebamo-
silebis vada gansazRvruli iyo konstituciiT da kanonmdeblobaSi 
arsebobda mTeli rigi garantiebi mosamarTleTa damoukideblobis 
uzrunvelyofis. mniSvnelovania, rom mosamarTleTa disciplinuri 
procesi da dawinaureba xdeboda damoukidebeli organos iusticiis 
sabWo (CSM) mier da prezidentis CarTuloba am procesSi mxolod 
formalur xasiaTs atarebda. aRniSnulidan gamomdinare, sasamarTlom 
me-6 muxlis darRveva ar daadgina. 
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mosamarTleebis daniSvnis wesTan dakavSirebiT aseve sainteresoa 
saqme Brudnicka and Others v. Poland, sadac sasamarTlom imsjela, ram-
denad Seesabameboda poloneTis kanonmdeblobaSi arsebuli sazRvao 
samarTlis palatis (Maritime Chambers) mier saqmis ganxilva konvenciis 
me-6 muxlis „damoukideblobisa da miukerZoeblobis“ standartebs.

saqmis faqtobrivi garemoebebis Tanaxmad, 1993 wels baltiis zRvaSi 
CaiZira gemi, romelze myofi 64 mgzavridan 55 gardaicvala. saqmis 
gamosaZieblad poloneTis xelisuflebam Seqmna ramdenime komisia, 
romelTa SefasebiT gemi CaiZira misi mesakuTreebis da ekipaJis er-
Toblivi braliT. 

amisgan gasxvavebiT SemdgomSi gdanskis sasamarTlos sazRvao 
samarTlis palatam daadgina, rom ekipaJi mxolod nawilobriv iyo 
pasuxismgebeli da bunebrivma pirobebma Tavisi roli iTamaSa.

adamianis uflebaTa evropul sasamarTloSi ganmcxadeblebi gar-
dacvlili pirebis naTesavebi iyvnen, romlebic miuTiTebdnen, rom 
poloneTis sazRvao samarTlis palatebi ver akmayofilebdnen da-
moukideblobisa da miukerZoeblobis moTxovnebs, palatebSi mosa-
marTleebis daniSvnis wesis gaTvaliswinebiT.

adamianis uflebaTa evropulma sasamarTlom gadawyvetilebaSi 
ganmarta, rom vinaidan sazRvao samarTlis palatebis gadawyvetile-
bebi sabolooa da ar saCivrdeba sxva zemdgom sasamarTloSi, saWiroa 
dadgindes, kmayofildeboda Tu ara am organos mimarT konvenciis 
me-6 muxliT gansazRvruli damoukideblobisa da miukerZoeblobis 
moTxovnebi.

sasamarTlo aqac ganmartavs, rom sasamarTlos „damoukideblobis“ 
Sefasebis dros yuradReba unda mieqces, maT Soris, misi wevrebis da-
niSvnis wess da xangrZlivobas, gare zewolisgan damcavi garantiebis 
arsebobas da im sakiTxs sasamarTlo gare obieqturi damkvirveblis 
TvalSi Cans Tu ara damoukidebeli da miukerZoebeli.

sasamarTlom yuradReba gaamaxvila im garemoebaze rom sazRvaosno 
palatebis wevrebis (prezidentis da vice-prezidentis) daniSvnis da ga-
Tavisuflebis uflebamosileba hqonda iusticiis ministrs transportisa 
da sazRvaosno saqmeebis ministrTan SeTanxmebiT. am pirebis Tanamde-
bobaze yofna damokidebulia ministrebis gadawyvetilebaze, ris gamoc 
isini aRmasrulebeli xelisuflebis daqvemdebarebulad CaiTvalnen.

aqedan gamomdinare, evropuli sasamarTlos SefasebiT poloneTSi 
arsebuli sazRvao samarTlis palatebi ver CaiTvleba miukerZoebel 



125

II. samarTliani sasamarTlos ufleba evropis  
adamianis uflebaTa sasamarTlos praqtikaSi

da damoukidebel sasamarTloebad, romlebic akmayofileben konven-
ciis me-6 muxlis kriteriumebs.188

4.2 sasamarTlos damoukideblobis cneba  
xelisuflebis sxva Stoebisgan

sasamarTlo damoukideblobis cnebis erT-erTi mniSvnelovani 
elementi aris misi damoukidebloba sakanonmdeblo xelisuflebis-
gan. kanonis uzenaesobis da saqmis samarTliani sasamarTlos mier 
ganxilvis principi gamoricxavs sakanonmdeblo xelisuflebis mier 
marTlmsajulebis sistemaSi nebismier Carevas, romelic miznad isa-
xavs zegavlenis moxdenas sasamarTlos mier saqmis gadawyvetaze.189

saqmeSi Pabla Ky V. Finland adamianis uflebaTa evropulma sasa-
marTlom imsjela, ramdenad iyo ganmcxadeblis saqmis ganmxilveli 
saapelacio sasamarTlo damoukidebeli da miukerZoebeli konvenciis 
me-6 muxlis standartebis Sesabamisad, vinaidan erT-erTi mosamarTle 
aseve parlamentis wevri iyo.

adamianis uflebaTa evropul sasamarTloSi Setanil sarCelSi 
ganmcxadebeli miuTiTebda, rom xelisuflebis danawilebis princips 
arRvevda m.p.-s mier erTdroulad rogorc sakanonmdeblo da aseve 
sasamarTlo xelisuflebis ganxorcieleba. 

fineTis saxelmwifos poziciiT, m.p. iyo fineTis kanonmdeblobis 
Sesabamisad am saqmis ganmxilvel palataSi mowveuli ori eqspertidan 
erT-erTi, sadac kidev sami profesionali mosamarTle ganixilavda 
saqmeebs maTTan erTad. Sesabamisad, m.p. umciresobaSi iyo. aseve, gan-
mcxadebels ar dausabuTebia, rom m.p.-s parlamentis wevroba avto-
maturad xels SeuSlida mis mier eqspertis funqciis gaxorcielebas 
sasamarTloSi. 

gadawyvetilebaSi adamianis uflebaTa evropulma sasamarTlom 
pirvel rigSi gaamaxvila yuradReba im garemoebaze, rom ar arseb-
obs m.p.-s subieqtur miukerZoeblobaSi daeWvebis raime safuZveli. 
erTaderTi gansaxilveli sakiTxi aris obieqturi damkvirveblisTvis 
miukerZoeblad CaiTvleba Tu ara sasamarTlo, romlis erT-erTi 
wevri pozicias ikavebda sakanonmdeblo organoSic.

188 Brudnicka and Others v. Poland, no. 54723/00, §41., ECHR 2005-II
189 Stran Greek Refineries and Stratis Andreadis v. Greece (9 December 1994, § 49, Series A no. 301-B),
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sasamarTlos miTiTebiT, samarTlebrivi ganaTlebis ar mqone piris 
monawileoba saqmis ganxilvaSi mosamarTleebTan erTad avtomaturad 
ar aris konvenciis sawinaaRmdego, Sesabamisad, ori mowveuli eqsper-
tis, maT Soris m.p.-s, yofna sasamarTloSi TavisTavad problemas ar 
warmoSobs.

aseve, miuxedavad imisa, rom m.p. politikuri partiis wevri iyo, 
mniSvnelovania, rom saqmis romelime mxaresTan misi kavSiri ar dastur-
deboda. aseve, ar Canda, rom m.p. rogorc kanonmdebeli monawileobas 
iRebda aplikantis saqmeSi gamosayenebeli kanonmdeblobis SeqmnaSi, 
radgan aRniSnuli normebi m.p.-s parlamentSi arCevamde iyo miRebuli.190

Sesabamisad, sasamarTlom CaTvala, rom aRniSnuli saqme gansxvav-
deboda saqmisgan „prokola luqsemburgis winaaRmdeg“191 da „makgoneli 
gaerTianebuli samefos winaaRmdeg“,192 vinaidan aRniSnuli saqmeebisgan 
gansxvavebiT, m.p.-s sasamarTlo funqciebis Sesrulebamde saqmis Si-
naarsTan dakavSirebuli sakanonmdeblo, aRmasrulebeli an mrCevlis 
uflebamosileba ar ganuxorcielebia.

aqedan gamomdinare, sasamarTlom ar miiCnia, rom mxolod is faqti, 
rom m.p. sakanonmdeblo organos wevri iyo maSin, rodesac kompaniis 
saCivars ganixilavda sasamarTloSi, sakmarisi iyo mis damoukide-
blobasa da miukerZoeblobaSi eWvis Sesatanad. Sesabamisad, ganmcxa-
deblis apelireba xelisuflebis danawilebis principze ar CaiTvala 
gadamwyvetad am SemTxvevaSi.

saqmes Tan erTvis gansxvavebuli azri, romlis Tanaxmadac xelisu-
flebis danawilebis principi samarTlebrivi saxelmwifos ZiriTadi 
komponentia da is gaTvaliswinebuli unda iyos samarTliani sasamarT-
los uflebis ganmartebis dros. gansxvavebul azrSi Sejamebuli iyo 
adamianis uflebaTa evropuli sasamarTlos 1980 wlamdeli praqtika, 
sadac aRniSnuli iyo, rom „damoukideblobis cneba, romelic me-6 
muxlSi Cndeba, niSnavs, rom sasamarTloebi damoukidebelni unda 
iyvnen rogorc aRmasrulebeli Stosgan, aseve — mxareebisgan da 
igive damoukidebloba unda miiRweodes sakanonmdeblo organos, e.i. 
parlamentis, mimarT“.193

190 Pabla Ky v. Finland, no. 47221/99, §33, ECHR 2004-V
191 Procola v. Luxembourg, gancxadebis no. 14570/89,1985 wlis 28 seqtembris gadawyvetileba, 

Series A no. 326.
192 McGonnell v. the United Kingdom, gancxadebis no. 28488/95, ECHR 2000-II.
193 Pabla Ky v. Finland, no. 47221/99, ECHR 2004-V DISSENTING OPINION OF JUDGE BORREGO 

BORREGO
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saqmeSi Agrokompleks v. Ukraine adamianis uflebaTa evropulma 
sasamarTlom aseve imsjela sasamarTlos damoukideblobis cnebis 
elementebze saqmeSi ganmcxadebeli iyo ukrainaSi registrirebuli 
kerZo kompania, romelic adamianis uflebaTa evropul sasamarTloSi 
Setanil saCivarSi amtkicebda, rom samarTalwarmoeba kompaniis winaaR-
mdeg ar iyo damoukidebeli da miukerZoebeli, Zlieri politikuri 
zewolisa da samarTlebrivi Sedegebis mimarT Zlieri interesis mqone 
Tanamdebobis pirebis uwyveti kontrolis gaTvaliswinebiT. is uTi-
Tebda maRali Tanamdebobis pirebis damokidebulebaze sasamarTlosa 
da mopasuxe mxaris mimarT.

saqmeze mopasuxe ukrainis saxelmwifos poziciiT sasamarTlos 
damoukidebloba da miukerZoebloba mkacradaa daculi ukrainis 
konstituciaSi da imis miuxedavad, rom msgavsi zewolis mcdelobis 
faqtebs marTlac hqonda adgili, misi warmatebulobis damamtkice-
beli sabuTi ar arsebobda. 

konvenciis me-6 muxlis ganxilvis konteqstSi sasamarTlom aRniSna, 
rom konkretulad dainteresebuli piris perspeqtividan sasamarTlo 
mikerZoebulad Cans Tu ara mniSvnelovania, magram ara gadamwyveti. 
gadamwyvetia is, am eWvis obieqturad gamarTleba aris Tu ara Se-
saZlebeli.194

gadawyvetilebaSi adamianis uflebaTa evropulma sasamarTlom xazi 
gausva saxelmwifo moxeleebis mier samarTlebriv procesze gavlenis 
moxdenis Ria da xSir mcdelobebs. 

am SemTxvevaSic, Sovtransavto Holding-is saqmis195 msgavsad, sasamarT-
lo Tvlis, rom ar aris relevanturi, Carevis sadavo mcdelobebma 
marTla moaxdina Tu ara gavlena samarTalwarmoebaze. aRmasrulebeli 
da sakanonmdeblo Stoebis mier sasamarTloSi Carevis mcdeloba ukve 
aCens maT mier sasamarTlos mimarT upativcemulobas, Sesabamisad 
obieqturad safuZvliania sasamarTlos miukerZoeblobasa da damou-
kideblobaSi ganmcxadeblis mier Setanili eWvebi.

sasamarTlos SefasebiT, imis miuxedavad, rom saqme ukrainaSi 
udides navTobgadamamuSavebel kompanias exeboda, dainteresebuli 
Tanamdebobis pirebi ar inarCunebdnen pasiuri damkvirveblis rols 
da cxadad ereodnen samarTalwarmoebaSi, rac miuRebelia.

194 Agrokompleks v. Ukraine, no. 23465/03, §127 6 October 2011
195 Sovtransavto Holding v. Ukraine, no. 48553/99, ECHR 2002-VII
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sasamarTlo am nawilSi xazs usvams, rom saxelmwifos valdebuleba 
uzrunvelyos damoukidebeli da miukerZoebeli sasamarTlos mier 
saqmis ganxilva ar exeba mxolod sasamarTlo Stos. es aseve gulisx-
mobs sakanonmdeblo, aRmasrulebeli da nebismieri sxva saxelmwifo 
organos valdebulebas, pativi sces sasamarTlos da aRasrulos misi 
gadawyvetilebebi maSinac, rodesac ar eTanxmebian mas. Sesabamisad, 
saxelmwifos ndoba sasamarTlos mimarT aucilebeli pirobaa saxalxo 
ndobisTvis da, ufro zogadad, kanonis uzenaesobisTvis. am mizans 
mxolod konstituciuri garantiebi ver aRwevs, isini unda iyos gad-
motanili administraciis yoveldRiur saqmianobaSi da damokidebu-
lebaSi sasamarTlos mimarT.

am saqmeSi sasamarTlo aseve aRniSnavs, rom sasamarTlos damou-
kideblobisa da miukerZoeblobisTvis obieqturi perspeqtividan, 
arsebobs moTxovna, rom TiToeuli mosamarTle iyos Tavisufali 
zegavlenisgan ara mxolod gare zewolisgan, aramed sasamarTlos 
sistemis Signidan momdinare SesaZlo Carevebisganac. sasamarTlos 
Sida damoukidebloba moiTxovs, rom mosamarTleebi konkretuli 
saqmis ganxilvis dros iyvnen Tavisufalni maTi kolegebis mxridan 
momdinare nebismieri saxis direqtivebisgan da zewolisgan. aseve 
maTgan, vinc administraciul uflebamosilebas axorcielebs sasa-
marTloSi — magaliTad, sasamarTlos Tavmjdomarisgan. am mxriv ka-
nonmdeblobaSi cxadi garantiebis ar arseboba SeiZleba obieqturad 
amarTlebdes ganmcxadeblis eWvebs sasamarTlos damoukideblobasa 
da miukerZoeblobasTan dakavSirebiT. 

4.3 sasamarTlos damoukideblobis cneba sasamarTlo 
sistemis menejmentis ganmaxorcielebeli organoebis 

mimarTebiT da sasamarTlos Sida damoukideblobis cneba

mniSvnelovania, rom sasamarTlos damoukideblobis cneba gu-
lisxmobs aramarto sistemis garedan momdinare SesaZlo Carevebis 
akrZalvas, aramed igi Tavis TavSi aseve moicavs sasamarTlo sistemis 
Signidan SesaZlo zewolis ganxorcielebis dauSveblobasac.

saqmeSi Volkov v. Ukraine ganmcxadebeli, oleqsandr volkovi ikaveb-
da ukrainis uzenaesi sasamarTlos samxedro palatis Tavmjdomaris 
posts, romelic 2010 wels poziciidan „ficis gatexvis“ safuZvliT 
gaaTavisufles.
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adamianis uflebaTa evropul sasamarTloSi Setanil saCivar-
Si ganmcxadebeli uTiTebda, rom mis saqmeze damoukideblobis da 
miukerZoeblobis principis uzrunvelyofis kuTxiT problemebi iyo 
rogorc iusticiis umaRlesi sabWos, aseve — saparlamento komite-
tis, parlamentis plenaruli sxdomis da umaRlesi administraciuli 
sasamarTlos etapebze. 

iusticiis umaRlesi sabWos etapze damoukideblobis problemebze 
saubrisas, ganmcxadebeli yuradRebas amaxvilebda mis Semadgenlobas 
da misi wevrebis damokidebulebas sxva saxelmwifo organoebze. aseve, 
umaRlesi administraciuli sasamarTlo saTanadod ver asworebda 
iusticiis umaRlesi sabWos etapze warmoSobil problemebs, radgan 
saqme saTanado procedurebis dacviT ar ganixila da am organos 
mimarTac arsebobda kiTxvis niSnebi mis miukerZoeblobasTan da da-
moukideblobasTan dakavSirebiT.

saxelmwifos Tanaxmad, adgilobrivi kanonmdebloba Seicavda sak-
maris garantiebs am organoebis damoukideblobisa da miukerZoeblo-
bisTvis. aseve, umaRlesi administraciuli sasamarTlos miukerZoe-
blobaze davis safuZvelic ar arsebobda, razec mowmobda maT mier 
ganxiluli araerTi saqme, sadac mosamarTleebis Tanamdebobidan 
gaTavisufleba ukanonod CaiTvala.

adamianis uflebaTa evropuli sasamarTlo gadawyvetilebaSic 
xazs usvams miukerZoeblobis obieqturi mxaris mniSvnelobas da mis 
kavSirs sasamarTlos damoukideblobasTan. sasamarTlo miuTiTebs, 
rom marTlmsajuleba ara mxolod unda aRsruldes, aramed aseve 
sajarod unda Candes rom igi aRsrulda.196 

sasamarTlos SefasebiT, sasamarTlos miukerZoeblobis subieq-
tur da obieqtur standartebs Soris ar arsebobs erTmniSvnelovani 
gansxvaveba. mosamarTlis qmedeba, romelic gare damkvirveblis 
TvalSi obieqturad aRZravs eWvebs mis miukerZoeblobis Sesaxeb 
aseve SeiZleba mianiSnebdes mis subieqtur mikerZoebulobazec (su-
bieqturi testi). Tumca, zogierT SemTxvevaSi roca Zalian rTulia 
mosamarTlis subieqturi mikerZoebulobis mtkiceba, obieqturi 
mikerZoebis testi iTvaliswinebs damatebiT mniSvnelovan garantias 
am kuTxiT.197

196 Oleksandr Volkov v. Ukraine, no. 21722/11, §106, ECHR 2013
197 Pullar v. the United Kingdom, 10 June 1996, §32, Reports 1996-III
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 iusticiis umaRlesi sabWos damoukideblobisa da miukerZoeblobis 
Sefasebis dros evropulma sasamarTlom aRniSna, rom zogadad roca 
gadawyvetilebis mimRebi organos SemadgenlobaSi naxevarze meti 
mosamarTlea, es TavisTavad miukerZoeblobis myari garantiaa, am 
SemTxvevaSi ki iusticiis umaRles sabWoSi 3-3 wevrs niSnavda ukrainis 
prezidenti da parlamenti, 2-s ukrainis prokurorebis konferencia. 
aseve, iusticiis ministri da generaluri prokurori maTi Tanamde-
bobrivi statusidan gamomdinare iyvnen am sabWos wevrebi.

mniSvnelovania, rom volkovis saqmis ganxilvisas, iusticiis umaRle-
si sabWos 16 wevridan mxolod 3 iyo mosamarTle. 16 wevridan mxolod 
4-is ZiriTadi saqmianoba iyo sabWos wevroba, danarCeni 12 wevri ki 
anazRaurebas iRebda sxva organoebidan, rac materialur, ierarqiul 
da administraciul damokidebulebas gulisxmobs xelisuflebis sxva 
organoebze. sasamarTlos SefasebiT, es damokidebuleba mniSvnelovan 
gavlenas axdens imaze, ramdenad Seesabameboda iusticiis umaRlesi 
sabWo damoukideblobisa da obieqturi miukerZoeblobis standartebs.

sasamarTlos SefasebiT problemuria isic, rom generaluri proku-
rori, visac sxva prokurorebic emorCilebian da vis saqmeebsac ga-
nixilaven daniSnuli mosamarTleebi, monawileobs am mosamarTleebis 
Tanamdebobaze daniSvnis da misi gadayenebis procesSi. miTumetes im 
faqtis gaTvaliswinebiT, rom iusticiis umaRles sabWoSi 3 mosamarT-
le da 2 prokurori iyo am SemTxvevaSi.

Sesabamisad, sasamarTlom daadgina, rom volkovis saqmis ganmxil-
vel iusticiis umaRlesi sabWos damoukideblobis da obieqturi 
miukerZoeblobis garantiebi ar Seesabameboda konvenciis me-6 muxlis 
pirveli nawilis moTxovnebs.

rac Seexeba saparlamento ganxilvis etapebis Sefasebas, sasamarT-
lom aRniSna, rom sakanonmdeblo organos mier saqmis gadawyveta 
iusticiis umaRlesi sabWos damoukideblobisa da mikerZoebulobis 
struqturul problemebs araTu aRmofxvris, aramed axdens sakiTxis 
politizirebas da amZimebs xelisuflebis danawilebis principis 
dacvis xarvezulobas.

problemuri iyo isic, rom saxelmwifom ver SeZlo aexsna politiko-
sebis CarTulobis saWiroeba im kompleqsuri samarTlebrivi sakiTxebis 
gadaWrisTvis, romelic individualur disciplinur pasuxismgeblo-
bas exeboda. es problemuri iyo, radgan politikosebs mosamarTlis 
an sxva tipis gamocdileba ar moeTxovebodaT samarTlis sferoSi. 
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Sesabamisad, parlamentis plenaruli sxdoma, romelzec ganxilul 
iqna aplikantis disciplinuri saqme, ver CaiTvleba miukerZoebel 
da damoukidebel sasamarTlod konvenciis me-6 muxlis miznebisTvis.

rac Seexeba ukrainis umaRles administraciul sasamarTlos, 
sasamarTlom ar miiCnia, rom ukrainis umaRlesma administraciulma 
sasamarTlom saTanadod ganixila saqme. pirvel rigSi, Sefasda, ram-
denad hqonda umaRles administraciul sasamarTlos damoukideblo-
bisa da miukerZoeblobis xarvezebis gamosworebis uflebamosileba. 
am nawilSi, dadginda, rom umaRlesi administraciuli sasamarTlos 
gadawyvetileba mxolod deklaraciuli xasiaTis iyo da ar cvlida 
momCivanis samarTlebriv mdgomareobas sadavo aqtis ukanonod ga-
mocxadebis SemTxvevaSic.

sasamarTlom aseve daadgina, rom TviTon umaRlesi administraciuli 
sasamarTloc ver akmayofilebda damoukideblobisa da miukerZoe-
blobis moTxovnebs, radgan misi mosamarTleebic eqvemdebarebodnen 
iusticiis umaRlesi sabWos disciplinur iurisdiqcias. iusticiis 
umaRlesi sabWo gansazRvravda maT karierul winsvlas, discipli-
nur pasuxismgeblobas da Tanamdebobidan gaTavisuflebasac. aseve, 
imis gaTvaliswinebiT, rom miukerZoeblobisa da damoukideblobis 
garantiebi ar arsebobda iusticiis umaRles sabWoSi, umaRlesi ad-
ministraciuli sasamarTlos mosamarTleebis miukerZoebloba da 
damoukidebloba, konvenciis me-6 muxlis standartebis Sesabamisad 
saTanadod daculi ar iyo.

sabolood, sasamarTlom daadgina, rom adgilobrivi organoebi ver 
uzrunvelyofdnen ganmcxadeblis saqmis damoukidebel da miukerZoe-
bel ganxilvas, rac ver gamosworda saqmis Semdgomi ganxilvis drosac. 
Sesabamisad, dadginda konvenciis me-6 muxlis darRveva.

saqmis standartebi adamianis uflebaTa evropuli sasamarTlos 
mier aseve gamoyenebul iqna gadawyvetilebaSi saqmeze Denisov v. 
Ukraine. adamianis uflebaTa evropulma sasamarTlom imsjela ganm-
cxadeblis, saapelacio sasamarTlos Tavmjdomaris Tanamdebobidan 
gaTavisuflebis procesi ramdenad Sesabamisi iyo adamianis uflebaTa 
evropuli konvenciis me-6 muxlis pirvel punqtTan da am gadawyveti-
lebis mimRebi organoebi akmayofilebdnen Tu ara miukerZoeblobisa 
da damoukideblobis moTxovnebs.

sasamarTlom gamoyo 5 mniSvnelovani kriteriumi volkovis saqmis 
mixedviT, romelsac unda akmayofilebdes iusticiis umaRlesi sabWo: 



132

samarTliani sasamarTlos ufleba

1) msgavs organoSi mosamarTleTa warmomadgenlobis mniSvneloba; 2) 
sxva politikuri organoebisgan damoukideblobis minimizaciisTvis 
mosamarTleTa daniSvnis saTanado wesi; 3) mosamarTleTa materia-
luri, ierarqiuli da administraciuli damoukidebloba am organos 
gareT myofi Tanamdebobis pirebisgan; 4) prokurorebis SezRuduli 
CarTuloba mosamarTleTa SerCevis/disciplinirebis procesSi, rom 
gamoiricxos maTi gavlena sasamarTloze; 5) gamoZiebis procesSi mo-
nawile wevrebi aseve iRebdnen Tu ara monawileobas saqmis saboloo 
gadawyvetis procesSi. 

volkovis saqmis msgavsad am safuZvlebis ganxilvis Semdgom, dad-
ginda, rom aplikantis saqmis ganmxilveli iusticiis umaRlesi sabWo 
da umaRles administraciul sasamarTlo ar Seesabameboda me-6 muxlis 
pirveli punqtis moTxovnebs.

4.4 mosamarTlis damoukideblobis subieqturi ufleba 
konvenciis me-6 muxlis farglebSi

konvenciis me-6 muxlis konteqstSi evropuli sasamarTlo, ro-
gorc wesi, afasebs sasamarTlo procesSi CarTul mxares hqonda Tu 
ara SesaZlebloba esargebla damoukidebeli sasamarTlos uflebis 
garantiiT. Tumca, amis paralelurad sainteresoa Sefasdes, aris 
Tu ara konkretuli mosamarTlis subieqturi ufleba evropuli 
konvenciis me-6 muxliT gansazRvruli damoukidebeli sasamarTlos 
uflebiT daculi?

am kiTxvaze pasuxis gasacemad unda ganvsazRvroT SesaZlebelia 
Tu ara konvenciis me-6 muxlis imdagvarad interpretacia, rom mis 
dacul sferoSi moazrebul iqnas konkretuli mosamarTlis da-
moukideblobis dacvis garantiebi. aRniSnul kiTxvaze dadebiTi 
pasuxis SemTxvevaSi, mosamarTleebs, romelTa damoukideblobasac 
safrTxe Seeqmneba, SeeZlebaT uSualod daeyrdnon konvenciis me-6 
muxls Tavisi uflebis dasacavad da ar dasWirdebaT imis mtkiceba, 
rom damoukideblobis Selaxvam paralelurad gamoiwvia magaliTad 
gamoxatvis Tavisuflebis an sxva romelime konvenciiT daculi 
uflebis Selaxva. amgvari midgoma SeiZleba iTqvas, rom gaamyarebda 
sasamarTlos damoukideblobis dacvis garantiebs. aRsaniSnavia, rom 
zemoTaRniSnuli standarti jerjerobiT ar aris gaziarebuli evro-
puli sasamarTlos gadawyvetilebebSi, Tumca saqmeze Baka v. Hungary 
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mosamarTle sicilianos mier ganviTarebuli iqna amgvari mosazreba, 
mis Tanmxvedr azrSi.198 mosamarTle miuTiTebs, rom samarTlis uze-
naesobis principi, romelic konvenciis erT-erTi umniSvnelovanesi 
principia, Znelad warmosadgenia miiRwes saxelmwifoebis mier mosa-
marTleTa damoukideblobis uzrunvelyofis valdebulebis gareSe. 
aqedan gamomdinare, mosamarTleTa subieqturi ufleba daculi iqnes 
maTi damoukidebloba, unda iqnes aRiarebuli konvenciis me-6 muxlze 
dayrdnobiT. sxva sityvebiT rom vTqvaT, SeuZlebelia mosamarTleebma 
uzrunvelyon sxva pirebis samarTliani sasamarTlos uflebis reali-
zeba, Tu pirvel rigSi, maTi damoukidebloba ar aris garantirebuli 
konvenciis me-6 muxliT. 

daskvna

imisTvis, rom konvenciis me-6 muxlis miznebisTvis sasamarTlo 
damoukideblad CaiTvalos, unda mieqces yuradReba, maT Soris, mosa-
marTleTa daniSvnis wessa da xangrZlivobas, gare zewolisgan damcavi 
garantiebis arsebobas da imas, gare damkvirveblis perspeqtividan 
es organo damoukidebelia Tu ara. gadawyvetilebaSi sasamarTlo 
imeorebs, rom xelisuflebis danawilebis principi aRmasrulebel da 
sasamarTlo Stoebs Soris ar aris gansazRvruli konvenciis me-6 an 
romelime sxva muxliT da saxelmwifoebi ar arian valdebulni, mi-
yvnen romelime konstituciur Teorias xelisuflebis Stoebs Soris 
TanamSromlobis dasaSvebi limitis gansasazRvrad.

sasamarTlos damoukidebloba moiTxovs rom individualuri mo-
samarTleebi damoukideblebi iyvnen, aramarto garedan momdinare 
zewolisgan aseve TviTon sasamarTlos Signidan ganxorcielebuli 
SesaZlo Carevebisgan. Sida sasamarTlo damoukideblobis cneba 
moiTxovs, rom mosamarTleebi ar unda iRebdnen direqtivebs Tu 
miTiTebebs maTi kolega da administraciuli funqciis ganmaxorcie-
lebeli mosamarTleebisgan, rogoric aris magaliTad sasamarTlos 
Tavmjdomare. Sesabamisad im SemTxvevebSi, rodesac ar arsebobs 
sakmarisi garantiebi sasamarTlos Sida damoukideblobis dasacavad 
aman SeiZleba gamoiwvios sasamarTlos damoukideblobis da miuker-
Zoeblobis eWvqveS dayeneba.199

198 Baka v Hungary, no. 20261/12 23 June 2016, concurring opinion by judge Sicilianos §13
199 Parlov-Tkalčić v. Croatia, no. 24810/06, §86 22 December 2009
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mosamarTleebis aRmasrulebeli da sakanonmdeblo xelisuflebis 
mier daniSvna sasamarTlo xelisuflebas avtomaturad xelisuflebis 
sxva StoebTan subordinaciul mdgomareobaSi ar ayenebs. gadamwyvetia, 
rom kanonmdeblobaSi da praqtikaSi arsebobdes daniSvnis Semdgom 
mosamarTleebis mier uflebamosilebis damoukideblad ganxorcie-
lebis sakmarisi garantiebi. 

sasamarTlos damoukideblobisa da obieqturi miukerZoeblobis 
cnebebi erTmaneTTan axlo kavSirSia, ris gamoc adamianis uflebaTa 
evropuli sasamarTlos praqtikaSi isini xSirad erTad ganixileba. 
subieqturi miukerZoeblobis testisgan gansxvavebiT, obieqturi 
miukerZoebloba moiTxovs rom damoukideblad konkretuli mosa-
marTlis qmedebebisgan unda ganisazRvros, xom ar arsebobs faqtebi, 
romlebmac SeiZleba gaaCinos aRqma da eWvi mosamarTlis mikerZoebu-
lobaze gare obieqturi damkvirveblis TvalSi. amasTan, konkretulad 
dainteresebuli piris perspeqtividan sasamarTlo mikerZoebulad Cans 
Tu ara mniSvnelovania, Tumca gadamwyvetia is, am eWvis obieqturad 
gamarTleba aris Tu ara SesaZlebeli.

5. miukerZoebeli sasamarTlos cneba
Sesavali

konvenciis me-6 muxlis pirveli punqtis erT-erTi moTxovnaa saqmis 
ganxilva „miukerZoebeli sasamarTlos mier“. es moTxovna waeyeneba 
saqmis ganxilvis uflebamosilebis mqone yvela pirs, rogorc sisxlis 
ise samoqalaqo saqmiswarmoebisas, miuxedavad imisa, isini mosamarT-
leebi arian, nafici msajulebi Tu samoqalaqo samarTalwarmoebis 
farglebSi saqmis ganmxilveli kolegiuri organos aramosamarTle, 
profesiuli niSniT arCeuli wevrebi.200 sasamarTlos miukerZoeblobis 
garantia ar vrceldeba braldebis warmomadgenlebze — prokurorebze, 
romlebic procesis erT-erTi mxare arian da ara saqmis ganmxilveli 
organos wevrebi. Sesabamisad, am Tavis miznebisTvis termini „mosa-
marTle“ moicavs nebismier pirs, romelic me-6 muxlis miznebisTvis 
moqmedebs, rogorc saqmis ganmxilveli organos warmomadgeneli.

200 kuperi gaerTianebuli samefos winaaRmdeg (Cooper v. the United Kingdom) didi palata, 
ganacx. no. 48843/99, ECHR 2003-XII, §123; holmi SvedeTis winaaRmdeg (Holm v. Sweden), 
1993 wlis 25 noemberi, Series A no. 279-A, §30.
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ganmcxadebelTa moTxovnis kvaldakval, evropis adamianis uflebaTa 
sasamarTlo xSirad erTobliobaSi ganixilavs „sasamarTlos miuker-
Zoeblobisa da damoukideblobis moTxovnebis“ darRvevas, Tumca es 
cnebebi mniSvnelovnad gansxvavdeba erTmaneTisgan.

am qveTavis mizania mimoixilos evropis adamianis uflebaTa sasa-
marTlos mier dadgenili sasamarTlo praqtika, raTa konkretuli 
magaliTebis ganxilvis safuZvelze cxadi gaxdes, Tu ras moiazrebs 
evropuli sasamarTlo sasamarTlos da mosamarTlis miukerZoe-
blobaSi da Sefasos, ra kriteriumebs iyenebs is miukerZoeblobis 
moTxovnis darRvevis dasadgenad. am TavSi gamoyenebuli masala 
eyrdnoba evropis adamianis uflebaTa sasamarTlos mier gamocemul 
saxelmZRvaneloebs, sadac Sejamebulia konvenciis me-6 muxlTan daka-
vSirebuli sasamarTlos praqtika cal-calke, samoqalaqo da sisxlis 
samarTlebriv WrilSi.

„miukerZoebloba“, Cveulebriv, niSnavs winaswarganwyobisa da ten-
denciurobis ararsebobas (...)“.201 sasamarTlo rom miukerZoeblad 
CaiTvalos, is ar unda iyos dainteresebuli gansaxilvel saqmeze miRe-
buli gadawyvetilebis SedegiT, ar unda misces ufleba sasamarTlos 
miRma arsebul Zalebs, popularul ganwyobebs an Tundac zewolas, 
gavlena moaxdinon mis mier misaReb gadawyvetilebaze, sasamarTlos 
mier miRebuli gadawyvetilebebi unda efuZnebodes obieqtur argu-
mentebs, romlebic man saqmis ganxilvis procesSi mxareebisgan moismina 
da ar unda iyos motivirebuli mosamarTlis winaswari ganwyobebiT 
an piradi interesebiT.202

mikerZoebis sakiTxis Sefasebisas evropis adamianis uflebaTa 
sasamarTlo mimarTavs subieqturi da obieqturi Sefasebis testebs. 

„subieqturi midgoma (...) mimarTulia daamtkicos mosamarTlis 
personaluri interesis arseboba konkretuli saqmis ganxilvisas“, 
„obieqturi midgoma (...) adgens imas, (sasamarTlos mier) iyo Tu ara 
jerovani garantiebi Seqmnili imisaTvis, rom mikerZoebasTan dakav-
Sirebuli eWvebi gaqarwylebuliyo“.203 amdenad, subieqturi Sefasebis 

201 mikalefi maltis winaaRmdeg (Micallef v. Malta), didi palata, ganacx. no. 17056/06, ECHR, 
2009, §93.

202 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 602.

203 kiprianu kviprosis winaaRmdeg (Kyprianou v. Cyprus), didi palata, ganacx. no. 73797/01, 
ECHR 2005-XIII, §118.
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testiT Sefasebis sagania, saqmis ganmxilveli sasamarTlo, mosamarTle 
saqmis ganxilvisas moqmedebda miukerZoeblad da obieqturad, Tu mas 
piradi motivacia amoZravebda, mosamarTle moqmedebda sasamarTlo 
ganxilvis farglebSi mtkicebulebaTa ganxilvisa da mxareTa mosmenis 
Sedegad Camoyalibebuli Sinagani rwmenis safuZvelze, Tu misi piradi 
dainteresebiT an winaswari ganwyobiT erT-erTi mxaris sasargeblod 
an sazianod. obieqturi testiT Sefasebis sagania ara mosamarTlis 
qcevis motivacia, aramed, arsebobda Tu ara iseTi garemoebebi, rac 
„obieqturad gamarTlebul eWvs“ gaaCenda sasamarTlos miukerZoe-
blobasTan dakavSirebiT da saqmis ganxilvis procesSi sasamarTlom 
miiRo Tu ara zomebi, rom mikerZoebasTan dakavSirebiT mxareTa mier 
gamoTqmuli pretenziebi jerovnad gamoekvlia da gaeqarwylebina.

aRsaniSnavia, rom es ori midgoma ar aris urTierTgamomricxavi. 
konkretul saqmeze SesaZloa saxeze iyos miukerZoeblobis darRveva 
rogorc subieqturi, ise obieqturi testiT. 

5.1 subieqturi testi

subieqturi midgomis Tanaxmad, unda Sefasdes saqmis ganmxilveli 
mosamarTlis piradi rwmena da interesebi. kerZod, hqonda Tu ara 
mosamarTles winaswari ganwyoba an piradi daintereseba saqmis Sedegis 
an romelime mxaris mimarT.204 

ZiriTadad, miukerZoeblobis darRveva gamovlindeba im SemTxvevaSi, 
rodesac mosamarTles saqmis ganxilvamde aqvs Camoyalibebuli mxaris 
sawinaaRmdego pozicia an misdami mtrul damokidebulebas avlens. 

evropuli sasamarTlos mier damkvidrebuli praqtikis Tanaxmad, 
„arsebobs mosamarTlis miukerZoeblobis prezumfcia manam, sanam sawi-
naaRmdego ar damtkicdeba“.205 anu sanam mxare ar waradgens saTanado 
mtkicebulebebs, rac mosamarTlis pirad dainteresebas daadastu-
rebs, iTvleba, rom saqmis ganmxilveli mosamarTle miukerZoebelia.

Sesabamisad, evropuli sasamarTlo subieqturi testiT Sefasebisas 
ganmcxadebels akisrebs mtkicebis tvirTs da moiTxovs, rom nacvlad 
zogadi da abstraqtuli safuZvlebisa, miuTiTos is konkretuli 

204 THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS, ED. BY 
PIETER VAN DIJK ET AL. (5TH ED. 2018), gv. 603.

205 kiprianu kviprosis winaaRmdeg (Kyprianou v. Cyprus), didi palata, ganacx. no. 73797/01, 
ECHR 2005-XIII, §119.
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materialuri faqtebi, romelic misdami mosamarTlis mtrul ganw-
yobaze miuTiTebs.206 

sainteresoa, ras miiCnevs evropuli sasamarTlo iseT mtkicebule-
bad, romelic sakmarisia mosamarTlis mikerZoebis dasadastureblad 
subieqturi midgomis farglebSi. sasamarTlom miiCnia, rom aseTi 
mtkicebuleba SeiZleba iyos „mosamarTlis qmedeba, rodesac man 
mtruli ganwyoba an boroti ganzraxva gamoamJRavna erT-erTi mxaris 
mimarT, an specialuri zomebi miiRo imisTvis, rom saqme, romelzec 
mas piradi interesi amoZravebda, mas gadascemoda gansaxilvelad“.207 

gadawyvetileba saqmeze „kiprianu kviprosis winaaRmdeg“ im iSviaT 
gadawyvetilebebs ganekuTvneba, sadac sasamarTlom me-6 muxlis pir-
veli punqtis darRveva daadgina subieqturi testis gamoyenebiT. es 
saqme Seexeboda advokats, romelsac msajulTa sasamarTlo kolegiam 
5 dRiT Tavisuflebis aRkveTa miusaja sasamarTlos Seuracxyofis 
Semcveli incidentis gamo, romelsac adgili hqonda misi dacvis qveS 
myofis sasamarTlo procesis mimdinareobisas. kiprianu miiCnevda, 
rom misTvis patimrobis Sefardebis saqmis gadawyvetisas sasamarTlo 
moqmedebda mikerZoebulad rogorc subieqturi, ise obieqturi testis 
mixedviT. subieqturi miukerZoeblobis nawilSi sasamarTlom miiCnia, 
rom saqmeSi arsebobda sakmarisi mtkicebulebebi, rac sasamarTlos 
subieqtur mikerZoebaze miuTiTebda. kerZod, evropulma sasamarTlom 
gaiTvaliswina, rom Tavad sasamarTlom mis mier gamotanil gadawy-
vetilebaSive miuTiTa, rom mosamarTleebi „Rrmad Seuracxyofilad 
grZnobdnen Tavs“, gadawyvetilebis zogadi tonidan cxadi xdeboda, 
rom mosamarTleebi gadaWarbebuli emociiT ekidebodnen advokatis 
qmedebas da „misi umkacresi formiT dasjis mZlavri survili amoZra-
vebdaT“, sasamarTlom umkacresi sanqciis gamoyeneba moiTxova ise, 
rom ar ganixila alternatiuli SesaZleblobebi, mosamarTleebma 
saqmis ganxilvis dawyebamde uTxres advokats, rom is damnaSave iyo, 
sasamarTlo sxdomaze mosamarTleebi ganmcxadeblisgan moiTxovdnen 
Seuracxmyofeli sityvebis gameorebas an ukan waRebas. es garemoebebi 
sasamarTlom sakmarisad miiCnia imisTvis, rom miukerZoeblobis mo-
Txovnis darRveva daedgina subieqturi testis gamoyenebiT.

sapirispiro SemTxveva iyo saqmeSi „A.K. lixtenStainis winaaRmdeg“, 
sadac ganmcxadebeli sasamarTlos Semadgenlobis miukerZoeblobas 

206 A.K. lixtenStainis winaaRmdeg (A.K. v. Liechtenstein), no. 38191/12, 9 July 2015, §68.
207 de kuberi belgiis winaaRmdeg (De Cubber v. Belgium), 26 October 1984, Series A no. 86, §25.
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eWvqveS ayenebda da miuTiTebda, rom sasamarTlo misdami mtrulad 
iyo ganwyobili misi germanuli warmoSobis gamo da adgili hqonda 
mis diskriminacias. sasamarTlom subieqturi testiT Sefasebisas ar 
daadgina me-6 muxlis darRveva, radgan „mxarem ver SeZlo daesabu-
Tebina, rom sasamarTlo procesis ganmavlobaSi, maT Soris acilebis 
Taobaze ganmcxadeblis Suamdgomlobebis ganxilvis procesSi, mo-
samarTleebis qcevaSi mtruli ganwyoba ikveTeboda misi germanuli 
warmoSobis gamo“.208 ganmcxadebeli sasamarTlos miukerZoeblobas 
obieqturi testiTac asaCivrebda. sabolood am saqmeze obieqturi 
testis gamoyenebis Sedegad sasamarTlos miukerZoeblobis moTxovnis 
nawilSi sasamarTlom me-6 muxlis pirveli punqtis darRveva daadgina.

kidev ufro sainteresoa saqme „Tocono da Profesorii Prometeişti mol-
dovis winaaRmdeg“ im kuTxiT, rom miuxedavad imisa, rom dadasturda 
faqti, rom saqmis ganmxilveli mosamarTle warsulSi sajarod dae-
muqra erT-erTi ganmcxadeblis damfuZneblebs samagieros gadaxdiT, 
sasamarTlom ver dainaxa darRveva subieqturi testis gamoyenebiT. 
es dava Seexeboda kerZo skolis damfuZnebelTa CamonaTvalidan 
maswavlebelTa profesiuli gaerTianeba „Profesorii Prometeişti“-is amo-
ricxvas adgilobrivi municipaluri sabWos gadawyvetilebis safuZ-
velze.209 ganmcxadeblebi miuTiTebdnen, rom uzenaesi sasamarTlos 
sami mosamarTlisgan Semdgar kolegiaSi erT-erTi mosamarTle piradi 
SurisZiebis motiviT moqmedebda Profesorii Prometeişti-is winaaRmdeg. 
maTi gancxadebiT, xsenebuli mosamarTle sami wliT adre organizacia 
„Profesorii Prometeişti“-is damfuZneblebs samagieros gadaxdiT daemuqra, 
radgan maTi gadawyvetilebiT, dabali akademiuri da disciplinuri 
moswrebis gamo, igive kerZo skolidan gairicxa mosamarTlis vaJiS-
vili. miuxedavad imisa, rom mopasuxe mxares sadavod ar gauxdia 
mosamarTlis mxridan muqaris faqti, evropis adamianis uflebaTa 
sasamarTlom es garemoeba sakmarisad ar miiCnia subieqturi Sefasebis 
testis safuZvelze darRvevis dasadgenad. Tumca, obieqturi testis 
gamoyenebiT am saqmeze me-6 muxlis pirveli puntis darRveva daadgina 
sasamarTlos miukerZoeblobis nawilSi.

evropuli sasamarTlo Tavad aRiarebs, rom mxarisTvis rTulia 
subieqturi testis gamoyenebiT idavos mosamarTlis mikerZoebis 

208 de kuberi belgiis winaaRmdeg (De Cubber v. Belgium), 26 October 1984, Series A no. 86, §73.
209 Tocono da Profesorii Prometeişti moldovis winaaRmdeg (Tocono and Profesorii Prometeişti v. 

Moldova), 2007 wlis 26 seqtemberi, ganacx. no. 32263/03, 26/09/2007.
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Taobaze da sasamarTlos praqtikaSic, saqmeTa umravlesoba obieqturi 
testis Sefasebaze koncentrirdeba.210 marTlac, garda gamonaklisi 
SemTxvevebisa, rTulia ganacxadis avtorisTvis iseTi mamxilebeli 
mtkicebulebebis wardgena, romelic mxarisadmi mosamarTlis mtrul 
ganwyobas sajarod da utyuarad amxels. 

5.2 obieqturi testi

obieqturi testis mixedviT unda Sefasdes, „sasamarTlos wevrebis 
piradi qcevisgan damoukideblad, xom ar aris saxeze iseTi sarwmuno 
faqtebi, rac eWvqveS daayenebs sasamarTlos miukerZoeblobas.“211 
amdenad, obieqturi testisTvis sainteresoa ara mosamarTleTa 
individualuri, piradi interesiT motivirebuli qceva mimdinare 
saqmis ganxilvis procesSi, aramed saqmis ganxilvisas misi qcevisgan 
damoukideblad, sasamarTlos Semadgenloba, mosamarTlis warsuli 
profesiuli saqmianoba, misi finansuri, profesiuli Tu naTesauri 
kavSir-urTierTobebi xom ar aRZravs legitimur eWvs, rom is ar iq-
neba miukerZoebeli konkretuli saqmis ganxilvisas.

obieqturi testis gamoyenebiT mosamarTlesa da gansaxilvel 
saqmeSi CarTul pirebs Soris ierarqiuli da sxva kavSirebis Sefa-
sebisas, kerZod imis gansazRvrisTvis, es urTierToba da kavSirebi 
obieqturad aRZravs Tu ara mikerZoebis eWvs, im mxaris Tvalsazrisi, 
romlic eWvqveS ayenebs sasamarTlos miukerZoeblobas, mniSvnelovania, 
Tumca — ara gadamwyveti. gadamwyveti mniSvneloba aqvs, „konkretul 
saqmeSi arsebuli garemoebebis gaTvaliswinebiT, misi SiSi iyo Tu ara 
obieqturad gamarTlebuli“.212

amitom, yovel individualur SemTxvevaSi unda gadawydes, mo-
samarTlesa da mxares Soris arsebuli kavSiri „misi xasiaTidan da 
intensivobis xarisxidan gamomdinare“ obieqturad Seicavs Tu ara 
safrTxes, rom konkretul SemTxvevaSi sasamarTlo an mosamarTle 

210 kiprianu kviprosis winaaRmdeg (Kyprianou v. Cyprus), didi palata, ganacx. no. 73797/01, 
ECHR 2005-XIII, §119.

211 kastiio algari espaneTis winaaRmdeg (Castillo Algar v. Spain), 1998 wlis 28 oqtomberi, 
Reports of Judgments and Decisions 1998-VIII, §45.

212 vloxi poloneTis winaaRmdeg (Włoch v. Poland), ganCineba, 2000 wlis 30 marti, ganacx. No. 
27785/0; daktarasi lietuvis winaaRmdeg (Daktaras v. Lithuania), ganCineba, 2000 wlis 11 
ianvari, ganacx. No. 42095/98; vetStaini Sveicariis winaaRmdeg (Wettstein v. Switzerland), 
ganacx. no. 33958/96, ECHR 2000-XII, §44; mikalefi maltis winaaRmdeg (Micallef v. Malta), 
didi palata, 2009 wlis ganacx. no. 17056/06, ECHR 2009, §96.
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mikerZoebuli ver iqneba.213 Sesabamisad, mniSvnelovania ara mxolod 
problemuri kavSirebis arseboba, aramed is, Tu konkretuli samoqala-
qo Tu sisxlis samarTlis saqmis ganxilvis dros ramdenad SeiZleba 
aseTma kavSirebma gavlena moaxdinos mosamarTlis qcevaze.

mikerZoebis Taobaze arsebuli davis gadawyvetisas, obieqturi tes-
tis mixedviT analizis farglebSi „sasamarTlo garkveul mniSvnelobas 
aniWebs imasac, Tu rogor aRiqmeba es kavSiri sazogadoebis TvalSi“.214 
kerZod, evropuli sasamarTlos damkvidrebuli praqtikis Tanaxmad, 
garegnuli gamoxatulebebic ki garkveuli mniSvnelobis SeiZleba 
iyos, an, sxva sityvebiT rom vTqvaT, „marTlmsajuleba ara mxolod 
unda aRsruldes, aramed unda gamoCndes rogorc aRsrulebuli“.215 

evropuli sasamarTlo pirvel rigSi Tavad mosamarTles akisrebs 
pasuxismgeblobas, zomebi miiRos imisTvis, rom ar dauSvas im saqmis 
ganxilva, sadac SeiZleba legitimuri eWvi gaCndes misi mikerZoebis 
Taobaze da miiCnevs, rom aseT SemTxvevaSi mosamarTle saqmis ganxilvas 
unda CamoSordes.216 sasamarTlos SefasebiT, „konvenciis me-6 muxlis 
pirveli punqti avaldebulebs erovnul sasamarTloebs darwmund-
nen, rom maTi Semadgenloba pasuxobs „miukerZoebeli sasamarTlos“ 
Sinaarss“.217 Sesabamisad, evropuli sasamarTlo me-6 muxlis pirveli 
punqtis darRvevas daadgens im SemTxvevebSi, rodesac erovnuli 
sasamarTloebi jerovnad ar ganixilaven mxareTa Suamdgomlobebs 
sasamarTlo Semadgenlobis, an mosamarTlis mikerZoebisa da acilebis 
Taobaze da saqmeebs im SemadgenlobiT ganixilaven, romlis mimarTac 
mikerZoebis legitimuri eWvebi arsebobs.

rogorc ukve aRiniSna, me-6 muxlis pirveli punqtis interpreta-
ciis damkvidrebuli principia, rom darRvevebi ganxiluli unda iqnes 
saqmis ganxilvis erTian konteqstSi. es principi zemdgomi instanci-
is sasamarTloebs saSualebas aZlevs gamoasworon winare etapebze 

213 pulari gaerTianebuli samefos winaaRmdeg (Pullar v. the United Kingdom), 1996 wlis 10 
ivnisi, Reports of Judgments and Decisions 1996-III, §38.

214 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 22.

215 de kuberi belgiis winaaRmdeg (De Cubber v. Belgium), 1984 wlis 26 oqtomberi, Series A no. 
86, §26; mikalefi maltis winaaRmdeg (Micallef v. Malta), didi palata, ganacx. no.17056/06, 
ECHR, 2009, §98.

216 mikalefi maltis winaaRmdeg (Micallef v. Malta), didi palata, ganacx. no. 17056/06, ECHR, 
2009, §98.

217 remli safrangeTis winaaRmdeg (Remli v. France), 1996 wlis 23 aprili, Reports of Judgments 
and Decisions 1996-II, §48.
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daSvebuli darRvevebi. Tu zemdgomi sasamarTlo darwmundeba, rom 
arsebobda obieqturad gamarTlebuli SiSi qveda instanciis sasamarT-
los mikerZoebasTan dakavSirebiT, is valdebulia gaauqmos qvemdgomi 
sasamarTlos mier miRebuli gadawyvetileba, raTa ar dauSvas me-6 
muxlis pirveli punqtis darRveva.218 

amdenad, obieqturi testisTvis, subieqturi testis msgavsad, 
mniSvnelovania mosamarTlis qceva, Tumca, gansxvavebuli kuTxiT. Tuki 
subieqturi testiT Sefasebisas, sainteresoa, mosamarTlem gamoam-
JRavna Tu ara winaswargansazRvruli, tendenciuri damokidebuleba 
procesis monawile romelime mxaris an saqmis Sedegis mimarT, obieq-
turi testis gamoyenebisas unda Sefasdes, „miiRo Tu ara sasamarT-
lom/mosamarTlem jerovani zomebi, rom sasamarTlos mikerZoebasTan 
dakavSirebiT arsebuli legitimuri eWvebi gamoericxa“.219 

gadawyvetileba saqmeze „sigridur elin sigfusdotiri islandiis 
winaaRmdeg“, erT-erTi uaxlesi gadawyvetilebaa, sadac evropis ada-
mianis uflebaTa sasamarTlom obieqturi testis gamoyenebiT me-6 
muxlis pirveli punqtis darRveva daadgina sasamarTlos miukerZoe-
blobis nawilSi.220 es saqme islandiis erT-erTi bankis — Landsbanki 
Islands-is gakotrebis saqmeSi bankis erT-erTi direqtoris sisxlis-
samarTlebrivi braldebis saqmes Seexeboda. saqmis garemoebebiT 
dadasturebuli iyo, rom saqmis ganmxilveli kolegiis erT-erTi 
mosamarTle amave bankis mewile iyo, romelsac seriozuli finansuri 
ziani miadga bankis gakotrebis Sedegad, man ki amis Taobaze ar gana-
cxada, xolo sasamarTlos kolegiam ar ganixila mxaris Suamdgomloba 
am mosamarTlis acilebis Taobaze im motiviT, rom Suamdgomloba 
proceduriT gaTvaliswinebuli vadis darRveviT iyo wardgenili. 
evropuli sasamarTlos SefasebiT, „obieqturad gamarTlebuli“ iyo 
eWvi mosamarTlis miukerZoeblobasTan dakavSirebiT, radgan mosa-
marTlem mniSvnelovani finansuri ziani miiRo bankis gakotrebis 
gamo, romelsac uSualod marTavda braldebuli. amasTan, Tavad am 
mosamarTlem da saqmis ganmxilvelma erovnulma sasamarTlom ar miiRo 

218 kiprianu kviprosis winaaRmdeg (Kyprianou v. Cyprus), didi palata, ganacx. no. 73797/01, 
ECHR 2005-XIII, §134.

219 iqve, §118, citirebulia: Council of Europe, European Court of Human Rights, Guide on Article 
6 of the European Convention on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 
2020 wlis 30 aprils, gv. 21.

220 sigridur elin sigfusdotiri islandiis winaaRmdeg (Sigríður Elín Sigfúsdóttir v. Iceland), 
2020 wlis 25 Tebervali, ganacx. no. 41382/17.
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zomebi mikerZoebasTan arsebuli eWvis gasaqarwyleblad, ramdenadac 
mosamarTlem ar ganacxada misi interesTa konfliqtis Sesaxeb, xolo 
sasamarTlom ar ganixila mxaris Suamdgomloba acilebis Taobaze. 
Sesabamisad, obieqturi testis gamoyenebiT evropulma sasamarTlom 
me-6 muxlis pirveli punqtis darRveva daadgina.

sainteresoa evropuli sasamarTlos midgoma im SemTxvevebSi, ro-
desac saqmis ganmxilveli sasamarTlo Semadgenlobis mxolod ramde-
nime wevris mimarT arsebobs mikerZoebis dasabuTebuli SiSi da ara 
mTeli Semadgenlobis mimarT. am dros miukerZoeblobis darRvevis 
dasadgenad sasamarTlo mxedvelobaSi or ZiriTad faqtors iRebs: 
„rogoria im mosamarTleTa raodenoba, romelTa miukerZoeblobaze 
obieqturi kiTxvis niSnebi arsebobs da rogoria maTi roli kolegiis 
SigniT“. Sesabamisad, saqmeebSi, sadac miukerZoeblobis problema idga 
kolegiaSi Semavali bevri mosamarTlis mimarT da maT sxva mosamarT-
leebTan SedarebiT Tanamdebobrivi upiratesoba hqondaT (kolegiis 
Tavmjdomare, momxsenebeli mosamarTle), evropulma sasamarTlom 
me-6 muxlis pirveli punqtis darRveva daadgina.221 

mogvianebiT sasamarTlos mouwia msjeloba iseT SemTxvevebzec, 
rodesac mikerZoebis eWvi mravalricxovani sasamarTlo kolegiidan 
mxolod ramdenime mosamarTlesTan dakavSirebiT arsebobda. evropuli 
sasamarTlos midgomis Tanaxmad, sasamarTlo kolegiis mikerZoebis 
obieqturi testiT Sefasebisas, meti mniSvneloba unda mieniWos ara 
imas, iyo Tu ara gadamwyveti ramdenime mosamarTlis xma kolegiis mier 
gansaxilvel sakiTxebTan dakavSirebiT miRebul gadawyvetilebebSi, 
aramed imas, Tu ra roli hqonda konkretul mosamarTles/mosamarT-
leebs gadawyvetilebis miRebaSi. magaliTad, saqmeze „fazli asleneri 
TurqeTis winaaRmdeg“ evropulma sasamarTlom ganixila SemTxveva, 
sadac ganmcxadebeli ankaris sasamarTlos mTavari registratoris 
vakantur Tanamdebobaze gamocxadebuli konkursis mimdinareobis 
kanonierebaze davobda. kerZod, is eWvs gamoTqvamda saqmis ganmxi-
vlveli 31 mosamarTlisgan Seqmnili kolegiidan — administraciuli 
palatebis gaerTianebuli Semadgenlobidan — sami mosamarTlis mi-
kerZoebis Sesaxeb imis gamo, rom maT imave saqmis saapelacio wesiT 
ganxilvaSi hqondaT monawileoba miRebuli. evropulma sasamarTlom 

221 kardona serati espaneTis winaaRmdeg (Cardona Serrat v. Spain), 2010 wlis 26 oqtomberi, 
ganacx. no. 38715/06, §37; kastiio algari espaneTis winaaRmdeg (Castillo Algar v. Spain), 1998 
wlis 28 oqtomberi, Reports of Judgments and Decisions 1998-VIII, §41-53.



143

II. samarTliani sasamarTlos ufleba evropis  
adamianis uflebaTa sasamarTlos praqtikaSi

daadgina: „is argumenti, rom sasamarTlo Semadgenloba gadawyveti-
lebebs xmebis umravlesobiT iRebs, sakmarisi ar aris mikerZoebasTan 
arsebuli SiSis gasaqarwyleblad. (...) obieqturi miukerZoeblis pro-
blemis ganxilvisas gadamwyveti ar aris im mosamarTleTa raodenoba 
an proporcia, romelTa mimarTac pretenzia arsebobs, da raodeno-
brivi tipis argumentebs gavlena ver eqneba am sakiTxis Sefasebaze“.222 
raodenobrivi argumentis nacvlad, am saqmis garemoebebis gaTva-
liswinebiT, evropulma sasamarTlom, gadamwyveti mniSvneloba mianiWa 
Semdeg or faqtors: 1) ar arsebobda araviTari seriozuli mizezi, 
rac am sami mosamarTlis monawileobas absoluturad aucilebels 
gaxdida administraciuli palatebis gaerTianebul SemadgenlobaSi; 
2) am samidan erT mosamarTles Tanamdebobrivad sxva mosamarTlee-
bze maRali statusi hqonda, kerZod is umaRlesi administraciuli 
sasamarTlos Tavmjdomaris moadgile iyo, Tavmjdomareobda saqmis 
ganmxilvel 31-wevrian kolegias da Sesabamisad, warmarTavda mTeli 
samarTalwarmoebis process. Sesabamisad, me-6 muxlis pirveli pun-
qtis darRveva daadgina. amdenad, calkeul SemTxvevebSi mxaris eWvi 
saqmis ganmxilveli mTeli kolegiis mikerZoebasTan dakavSirebiT 
gamarTlebuli aris maSinac, rodesac mosamarTleebi, romelTa mi-
marTac mikerZoebis eWvi arsebobs, kolegiis Semadgenlobis umcire-
sobas warmoadgendnen da maT xmebs ar aqvs gadamwyveti mniSvneloba 
raodenobrivi TvalsazrisiT saboloo gadawyvetilebis misaRebad. 

evropuli sasamarTlo ufro Sorsac midis. saqmis ganxilvaSi Tun-
dac erTi rigiTi mosamarTlis monawileoba, romelTan dakavSirebiTac 
miukerZoeblobis dasabuTebuli eWvebi arsebobs, SeiZleba sakmarisi 
aRmoCndes imisTvis, rom evropis adamianis uflebaTa sasamarTlom 
ganmcxadeblis eWvi miukerZoeblobis Taobaze dasabuTebulad miiCnios 
mTeli sasamarTlo kolegiis Semadgenlobis mimarT. saqmeSi „morisi 
safrangeTis winaaRmdeg“, mxare sadavod xdida sakasacio sasamarTlos 
10-wevriani kolegiis erT-erTi wevri mosamarTlis — J.M.-is miker-
Zoebis sakiTxs im motiviT, rom man 9 wliT adre sajarod gamoucxada 
mxardaWera mosamarTle M.-s, romelic ganmcxadeblis winaaRmdeg 
mimdinare sisxlis samarTlis saqmis farglebSi misTvis miyenebuli 
zianis anazRaurebas iTxovda samoqalaqo wesiT.223 evropis adamianis 

222 fazli aslaneri TurqeTis winaaRmdeg (Fazlı Aslaner v. Turkey), 2014 wlis 4 marti, ganacx. 
no. 36073/04, §35-43.

223 morisi safrangeTis winaaRmdeg (Morice v. France), didi palata, 2015 wlis 23 aprili, 
ganacx. no. 29369/10.
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uflebaTa sasamarTlom miiCnia, rom „obieqturad gamarTlebuli eWvi“ 
arsebobda J.M.-is miukerZoeblobasTan dakavSirebiT, radgan J.M.-ma 
pozicia gamoxata M.-is sasargeblod im saqmesTan dakavSirebiT, sa-
dac ganmcxadebeli da M. mowinaaRmdege mxareebs warmoadgenen, xolo 
J.M.-is monawileobiT gansaxilvel sisxlis samarTlis saqmeSi M.-is, 
rogorc samoqalaqo mosarCelis pozicia ganmcxadeblis, rogorc 
braldebulis da samoqalaqo saqmis mopasuxis poziciis sawinaaRmdego 
iyo. im sakiTxis Sefasebisas, hqonda Tu ara gadamwyveti mniSvneloba 
mosamarTle J.M.-is pozicias 10-wevriani sasamarTlo kolegiis mier 
gamotanil gadawyvetilebaSi, sasamarTlom daadgina: „TaTbiris fa-
rulobis gaTvaliswinebiT, SeuZlebeli iyo konkretuli mosamarTlis 
realuri gavlenis Sefaseba gadawyvetilebis miRebis procesSi, ramac 
SesaZloa sasamarTlos mTeli Semadgenlobis miukerZoebloba serio-
zuli eWvis qveS daayenos“.224 Sesabamisad, sasamarTlom me-6 muxlis 
pirveli punqtis darRveva daadgina. 

analogiurad, uaxles gadawyvetilebaSi saqmeze „sigridur elin 
sigfusdotiri islandiis winaaRmdeg“, evropulma sasamarTlom kvlav 
sakmarisad CaTvala kolegiis SemadgenlobaSi erTi mosamarTlis mi-
kerZoebasTan dakavSirebuli eWvis arseboba imisTvis, rom sasamarTlo 
kolegiis Sida TaTbiris farulobis gaTvaliswinebiT, mTeli kole-
giis mimarT daedgina mikerZoebis moTxovnis darRveva.225 am saqmeSi 
ganmcxadebeli miuTiTebda, rom saqmis ganmxilveli kolegiis xuTi 
mosamarTlidan sams finansuri ziani miadga misi bankis saqmianobis 
Sedegad da arsebobda eWvis safuZveli, rom isini mikerZoebulad imo-
qmedebdnen ganmcxadeblis sawinaaRmdegod. evropulma sasamarTlom 
daadgina, rom „saqmis ganmxilveli xuTi mosamarTlidan mxolod erTTan 
mimarTebiT arsebobda miukerZoeblobis obieqturad gamarTlebuli 
eWvi da es sakmarisi safuZveli iyo mTeli sasamarTlo Semadgenlo-
bis miukerZoeblobis eWvqveS dasayeneblad, kolegiis Sida TaTbiris 
farulobis gaTvaliswinebiT“.226 

gansxvavebuli pozicia daikava evropis adamianis uflebaTa sasa-
marTlom saqmeze „Sps samauwyeblo kompania rusTavi 2 da sxvebi 

224 sigridur elin sigfusdotiri islandiis winaaRmdeg (Sigríður Elín Sigfúsdóttir v. Iceland), 
2020 wlis 25 Tebervali, ganacx. no. 41382/17, §57.

225 sigridur elin sigfusdotiri islandiis winaaRmdeg (Sigríður Elín Sigfúsdóttir v. Iceland), 
2020 wlis 25 Tebervali, ganacx. no. 41382/17, §57.

226 sigridur elin sigfusdotiri islandiis winaaRmdeg (Sigríður Elín Sigfúsdóttir v. Iceland), 
2020 wlis 25 Tebervali, ganacx. no. 41382/17, §57.
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saqarTvelos winaaRmdeg“, sadac ganmcxadeblebi saqarTvelos uze-
naesi sasamarTlos Tavmjdomaris mikerZoebis Taobaze davobdnen, 
romelic sasamarTlos 9-wevrian Semadgenlobas Tavmjdomareobda.227 
sasamarTlos SefasebiT, obieqturi Sefasebis testiT, obieqturi eWvi 
SeiZleboda aReZra im faqts, rom saqmis ganxilvaSi monawileobda 
mosamarTle, romelic erT-erTi mxaris, rusTavi 2-is generaluri 
direqtoris uSualo monawileobiT gaaTavisufles mosamarTlis 
Tanamdebobidan disciplinuri darRvevis gamo. Tumca, evropulma 
sasamarTlom me-6 muxlis pirveli punqtis darRveva ar daadgina, ris 
erT-erT argumentad Semdegi garemoeba daasaxela: „sasamarTlo aseve 
mniSvnelobas aniWebs im faqts, rom uzenaesi sasamarTlos Tavmjdomare 
iyo mxolod erTi mosamarTle cxra mosamarTlisgan Semdgari didi 
palatis gafarToebul SemadgenlobaSi, romelmac sakuTrebis dava 
ganixila. Sesabamisad, obieqturi damkvirveblis TvalTaxedviT, ar 
SeiZleba iTqvas, rom sruli gafarToebuli Semadgenlobis reputa-
cia Seilaxa momCivnebis acilebis moTxovniT uzenaesi sasamarTlos 
Tavmjdomaris mimarT, gansakuTrebiT maSin, rodesac sasamarTlo Se-
madgenlobam saqmeze erTsulovani gadawyvetileba miiRo“.228 amdenad, 
zemoTmoyvanil saqmeebze — „fazli asleneri TurqeTis winaaRmdeg“ 
da „morisi safrangeTis winaaRmdeg“ — miRebuli gadawyvetilebebisgan 
gansxvavebiT, evropulma sasamarTlom aqcenti mxolod raodenobriv 
faqtorze gaakeTa da ar gaiTvaliswina mosamarTlis mier dakavebu-
li maRali Tanamdeboba da samarTalwarmoebis procesSi misi roli. 
amis nacvlad sasamarTlom yuradReba axal faqtorze gaamaxvila, 
kerZod, imaze, rom sadavo gadawyvetileba sasamarTlos 9-wevrianma 
Semadgenlobam erTxmad miiRo. kidev erTi mniSvnelovani argumenti, 
romelsac evropuli sasamarTlo daeyrdno iyo is, rom am saqme-
Si, „morisi safrangeTis winaaRmdeg“ saqmisgan gansxvavebiT, mxares 
SesaZlebloba mieca acilebis Taobaze Suamdgomloba daeyenebina 
erovnul sasamarTloSi, romelmac, evropuli sasamarTlos SefasebiT, 
„seriozulad gamoikvlia“ es sakiTxi.229 

evropis adamianis uflebaTa sasamarTlos praqtikaSi SemTxvevaTa 
ori ZiriTadi mimarTuleba gamoikveTeba, romelTan mimarTebaSic sasa-

227 Sps samauwyeblo kompania rusTavi 2 da sxvebi saqarTvelos winaaRmdeg (Rustavi 2 Broadcasting 
Company Ltd and Others v. Georgia), 2019 wlis 18 ivlisi, ganacx. no. 16812/17, §359-363.

228 iqve, §363.
229 iqve.
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marTlo konvenciis me-6 muxlis pirveli punqtiT gaTvaliswinebuli 
sasamarTlos miukerZoeblobis moTxovnis darRvevis Taobaze msjel-
obs: 1) funqciuri mikerZoebis SemTxvevebi da 2) piradi mikerZoebis 
SemTxvevebi. yovel individualur SemTxvevaSi sasamarTlo saqmis 
faqtobrivi garemoebebidan da ganacxadis Sinaarsidan gamomdinare 
saqmes subieqturi, obieqturi an orive testis gamoyenebiT Seafasebs.

5.3. funqciuri mikerZoebis SemTxvevebi

funqciuri mikerZoebis SemTxvevebSi eWvebi sasamarTlos miker-
ZoebasTan dakavSirebiT gamomdinareobs iqidan, rom mosamarTle sxva 
funqciiT iyo warsulSi CarTuli imave saqmis ganxilvaSi, an saqmeSi 
CarTul pirebTan ierarqiuli an sxva saxis mWidro damokidebuleba 
akavSirebs.230

a. sisxlis samarTalwarmoebaSi sxvadasxva marTlmsajulebiTi 
funqciebis ganxorcieleba

zogierT SemTxvevaSi erTsa da imave saqmeze sxvadasxva marTlm-
sajulebiTi funqciebis ganxorcielebam, magaliTad, rogoricaa wi-
nasasamarTlo patimrobis Sefardebisa da saqmis arsebiTad ganxilvis 
uflebamosileba, SesaZloa kiTxvis niSnebi gaaCinos mosamarTlis 
mikerZoebasTan dakavSirebiT. 

Sesabamisad, yovel individualur SemTxvevaSi aucilebelia konkre-
tuli garemoebebis analizi mosamarTlis mikerZoebis Taobaze arse-
buli eWvis safuZvlianobis Sesafaseblad. 

imis gasarkvevad, arsebobs Tu ara obieqturad dasabuTebuli 
safuZveli miukerZoeblobis eWvqveS dasayeneblad, sasamarTlo mxed-
velobaSi iRebs „mosamarTlis mier miRebuli gadawyvetilebebis 
farglebs da xasiaTs“.231 Tu winasasamarTlo etapze mosamarTlis 
mier miRebuli gadawyvetileba „maRali xarisxis sicxadiT“ moiTxovs 
piris braleulobis dadgenas, evropuli sasamarTlo miiCnevs, rom 
arsebobs obieqturad ganpirobebuli eWvis safuZveli mosamarTlis 
mikerZoebasTan dakavSirebiT.232 

230 Council of Europe, European Court of Human Rights, Guide on Article 6 of the European Convention 
on Human Rights. Right to a fair trial (criminal limb), ganaxlebulia 2020 wlis 30 aprils, gv. 23.

231 fei avstriis winaaRmdeg (Fey v. Austria), 1993 wlis 24 Tebervali, Series A no. 255-A, §30.
232 qrigiSi germaniis winaaRmdeg (Kriegisch v. Germany), ganCineba, 2010 wlis 23 noemberi, 

ganacx. no. 21698/06.
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is garemoeba, rom danaSaulSi Tanamonawile braldebulis saqmes 
ganixilavs is mosamarTle, romelsac warsulSi ganxiluli hqonda 
imave danaSaulSi braldebuli sxva Tanamonawilis saqme, TavisTavad 
ar qmnis miukerZoeblobasTan dakavSirebul iseT eWvs, rac me-6 muxlis 
pirveli punqtis darRvevas gamoiwvevs. Tumca, saqmeze „pope nider-
landebis winaaRmdeg“, evropulma sasamarTlom miiCnia, rom obieq-
turad dasabuTebuli SiSi arsebobda, rom mosamarTle ar iqneboda 
miukerZoebeli, ramdenadac man adre gamotanil ganaCenSi sakuTari 
pozicia gamoxata im Tanamonawilis braleulobis Taobaze, romlis 
saqmec mogvianebiT misi gansaxilveli gaxda.233 evropuli sasamarT-
losTvis darRvevis dasadgenad gadamwyveti aRmoCnda is, rom sxva 
Tanamonawilis saqmeze adre miRebuli gadawyvetilebis Sinaarsidan 
ikveTeboda mosamarTlis pozicia danaSaulSi Tanamonawile im bralde-
bulis braleulobis Taobaze, romlis saqmis gadawyvetac mogvianebiT 
mas daekisra. Sesabamisad, evropulma sasamarTlom miukerZoeblobis 
moTxovnis darRveva daadgina.

rogorc wesi, erTi mosamarTlis mier erTsa da igive saqmeze saga-
moZiebo mosamarTlisa da saqmis arsebiTad ganmxilveli mosamarTlis 
funqciebis Sesruleba miukerZoeblobis moTxovnis darRvevas gamoi-
wvevs.234 gamonaklisia viTareba, rodesac mosamarTle drois mokle 
monakveTSi, saqmis winasasamarTlo ganxilvis etapze iseTi saproceso 
RonisZiebebis ganxorcielebaSi monawileobda, romelic ar ukavSir-
deboda ganmcxadeblis braleulobis an mtkicebulebaTa Sefasebis 
sakiTxs. magaliTad, sasamarTlom miukerZoeblobis kiTxvis niSnis 
qveS dasayeneblad sakmaris safuZvlad ar miiCnia is garemoeba, rom 
mosamarTlem monawileoba miiRo mis mier gansaxilvel saqmeze ori 
mowmis dakiTxvis proceduraSi winasasamarTlo etapze.235

analogiurad, erTi mosamarTlis monawileoba erTi da imave saqmis 
ganxilvaSi sxvadasxva instanciis wesiT, sasamarTlos miukerZoeblobis 
moTxovnis darRvevas gamoiwvevs. saqmeSi „fazli aslaneri TurqeTis 
winaaRmdeg“, evropulma sasamarTlom miukerZoeblobis moTxovnis da-

233 pope niderlandebis winaaRmdeg (Poppe v. the Netherlands), 2009 wlis 24 marti, ganacx. no. 
32271/04, §26.

234 de kuberi belgiis winaaRmdeg (De Cubber v. Belgium), 1984 wlis 26 oqtomberi, Series A no. 
86, §27-30.

235 buluti avstriis winaaRmdeg (Bulut v. Austria), 1996 wlis 22 Tebervali, Reports of Judgments 
and Decisions 1996-II, §33-34.
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rRvevad miiCnia im mosamarTleebis monawileoba samoqalaqo uflebis 
saqmeze arsebuli davis sakasacio wesiT ganxilvaSi, romelTac igive 
saqme saapelacio wesiT hqondaT manamde ganxiluli.236

is faqti, rom mosamarTle warsulSi prokurori iyo, TavisTavad ar 
qmnis „obieqturad dasabuTebul SiSs“ mosamarTlis miukerZoeblobasTan 
dakavSirebiT. am SemTxvevaSi unda Sefasdes, rogori iyo prokuratu-
raSi misi samsaxuris xasiaTi da arsebobda Tu ara imis albaToba, rom 
samsaxurebrivi uflebamosilebis ganxorcielebisas mas sasamarTloSi 
gansaxilvel saqmesTan hqonoda Sexeba. Tu dadasturdeba, rom „mosa-
marTles prokuraturaSi muSaobis periodSi, dakavebuli Tanamdebobis 
bunebidan gamomdinare, SesaZloa Sexeba hqonoda mis mier sasamarTloSi 
gansaxilvel saqmesTan“, sasamarTlos SefasebiT, „sazogadoebas sruli 
ufleba aqvs eSinodes, rom is ar iqneba miukerZoebeli“.237

aseve, ar unda moxdes mosamarTlisa da procesis monawile sxva 
mxareebis funqciebis aRreva, magaliTad, mosamarTle an sasamarTlo 
Semadgenloba erTsa da imave saqmeze ar unda iyos mosamarTle, bral-
mdebeli, mowme. magaliTad, saqmeze „kiprianu kviprosis winaaRmdeg“ 
mosamarTlem erTdroulad miiRo gadawyvetileba advokatis mimarT 
sisxlissamarTlebrivi braleulobis saqmis ganxilvis dawyebis Tao-
baze sasamarTlos Seuracxyofis gamo, sadac es mosamarTle Tavad 
iyo Seuracxyofis obieqti, manve daadgina advokatis braleuloba da 
sasjelic Seufarda. amdenad, saxeze iyo momCivnis, mowmis, proku-
rorisa da mosamarTlis funqciebs Soris aRreva da aSkara iyo, rom 
mosamarTlis miukerZoeblobis Taobaze SiSi obieqturad gamarTle-
buli iyo.238 Sesabamisad, evropulma sasamarTlom darRveva daadgina.

b. samoqalaqo samarTalwarmoebaSi marTlmsajulebiTi da sxva 
funqciebis ganxorcieleba

garkveuli TaviseburebebiT xasiaTdeba mosamarTlis funqciuri 
miukerZoeblobis saqmeebi samoqalaqo samarTalwarmoebis fargleb-
Si. me-6 muxlis pirveli punqtis avtonomiuri samoqalaqo samarT-

236 fazli aslaneri TurqeTis winaaRmdeg (Fazlı Aslaner v. Turkey), 2014 wlis 4 marti, ganacx. 
no. 36073/04, §35-43.

237 piersaki belgiis winaaRmdeg (Piersack v. Belgium), 1982 wlis 1 oqtomberi, Series A no. 53, 
§30. 

238 kiprianu kviprosis winaaRmdeg (Kyprianou v. Cyprus), didi palata, ganacx. no. 73797/01, 
ECHR 2005-XIII, §126-128.
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lebrivi Sinaarsi vrceldeba rogorc sakuTriv samoqalaqo, ise 
disciplinuri, profesiuli pasuxismgeblobis da administraciuli 
samarTalwarmoebis saqmeebze.239 Tuki viwro gagebiT samoqalaqo sa-
marTlis saqmeebze samarTalwarmoebas upiratesad sasamarTloebi 
da mosamarTleebi axorcieleben, profesiuli pasuxismgeblobisa da 
saxelmwifos maregulirebeli funqciebis ganxorcielebis farglebSi 
warmoebuli disciplinuri, profesiul pasuxismgeblobisa da admi-
nistraciul-samarTlebriv davebs xSirad kvazi sasamarTlos tipis 
organoebi ganixilaven, romelTa wevrebi zogjer sxva aramarTl-
msajulebiTi funqciebsac iTavseben, ramac SesaZloa uaryofiTad 
imoqmedos mosamarTlis miukerZoeblobis aRqmaze. amdenad, calke 
ganxilvas moiTxovs funqciuri miukerZoeblobis iseTi SemTxvevebi, 
sadac mosamarTle imave saqmesTan dakavSirebiT sakonsultacio, 
sakanonmdeblo Tu advokatis funqciebsac axorcielebda. 

saqmeze „Procola luqsemburgis winaaRmdeg“, ganmcxadebeli davobda 
rZis warmoebis kvotebis ganmsazRvreli mTavrobis dadgenilebis, 
konkretulad misi ukuqceviTi Zalis kanonierebaze. ganmcxadebelma 
eWvqveS daayena am davis ganmxilveli organos — marTlmsajulebis 
komitetis miukerZoebloba im faqtidan gamomdinare, rom komitetis 
xuTi mosamarTlidan oTxs warsulSi monawileoba hqondaT miRebuli 
amave dadgenilebis kanonierebis Taobaze daskvnis momzadebaSi, rogorc 
saxelmwifo sabWos wevrebs (Conseil d’Etat), saxelmwifo sabWos sakonsul-
tacio uflebamosilebis farglebSi.240 ganmcxadebeli miiCnevda, rom 
saxelmwifo sabWos mier momzadebuli daskvna uSualod Seexeboda mis 
mier gasaCivrebuli samTavrobo dadgenilebisTvis ukuqceviTi Zalis 
miniWebas da daskvnis Tanaxmad, es sakiTxi kanonTan SesabamisobaSi 
iyo. Sesabamisad, oTx mosamarTles ukve hqonda Seqmnili winaswari 
ganwyoba maTi davis saganTan dakavSirebiT, rac maT miukerZoeblobas 
eWvqveS ayenebda.241 sasamarTlom gaiziara ganmcxadeblis argumentebi 
da miiCnia, rom am SemTxvevaSi arsebobda obieqturad dasabuTebuli 
eWvis safuZveli, rom mosamarTleebisTvis, romelTac warsulSi mo-
nawileoba miiRes imive sakiTxze samarTlebrivi daskvnis momzadebaSi, 
SesaZloa, rTuli yofiliyo erTxel ukve Camoyalibebuli mosazrebis 

239 ix. am Tavis pirveli qveTavi me-6 muxlis moqmedebis sferosTan dakavSirebiT.
240 Procola luqsemburgis winaaRmdeg (Procola v. Luxembourg), 1996 wlis 28 seqtemberi, 1995, 

Series A no. 326.
241 iqve, §41-46.
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gadaTqma. Sesabamisad, sasamarTlom me-6 muxlis pirveli punqtis da-
rRveva daadgina sasamarTlos miukerZoeblobis moTxovnis nawilSi.

Tuki mosamarTles warsulSi monawileoba hqonda miRebuli mis 
winaSe gadasawyvet saqmesTan dakavSirebuli sakanonmdeblo an kanon-
qvemdebare aqtis miRebaSi, es SesaZloa miukerZoeblobis moTxovnis 
darRvevis safuZveli gaxdens im davebTan mimarTebaSi, romlebic 
am aqtis interpretacias Seexeba. saqmeze „makgoleni gaerTianebuli 
samefos winaaRmdeg“ sasamarTlom ganmarta: „raime saxis pirdapiri 
monawileoba im sakanonmdeblo an aRmasrulebeli xelisuflebis mier 
gamocemuli aqtis miRebaSi im piris mxridan, romelic davas ganixilavs 
imis Taobaze, arsebobs Tu ara sakanonmdeblo an kanonqvemdebare aqtis 
Sinaarsis gansxvavebuli interpretaciis safuZveli, maRali albaTobiT 
sakmarisi safuZvelia, rom eWvi gaCndes mosamarTlis miukerZoeblo-
basTan dakavSirebiT“.242 am saqmeSi sasamarTlom darRveva daadgina 
iqidan gamomdinare, rom saqmis ganmxilveli kolegiis erT-erTi wevri 
uSualod monawileobda urbanuli dagegmarebis dokumentis miRebaSi, 
xolo mis mier gansaxilvel saqmeSi davis sagans warmoadgenda, iyo 
Tu ara dasaSvebi ganmcxadeblis sakuTrebaSi arsebul miwis nakveTze 
sacxovrebeli kompleqsis aSeneba moqmedi urbanuli dagegmarebis 
dokumentis gansxvavebuli interpretaciis safuZvelze. Sesabamisad, 
evropuli sasamarTlos SefasebiT, ganmcxadeblis SiSi mosamarTlis 
miukerZoeblobasTan dakavSirebiT dasabuTebuli iyo, ramdenadac is 
samosamarTlo funqciis gansaxorcieleblad im kanonis interpretacia 
unda moexdina, romelic uSualod misi monawileobiT iyo miRebuli. 

saqmeze „vetStaini Sveicariis winaaRmdeg“ evropulma sasamarT-
lom imsjela SemTxvevaze, sadac mosamarTle mis mier gansaxilvel 
saqmeSi monawile erTi mxaris mowinaaRmdege mxaris warmomadgeneli 
iyo sxva saqmeSi. evropulma sasamarTlom miiCnia, rom obieqturad 
gamarTlebuli iyo SiSi, rom mosamarTle ganmcxadebels kvlavac 
dapirispirebuli mxaris poziciidan aRiqvamda im faqtidan gamomdi-
nare, rom es ganxilvebi paralelur reJimSi mimdinareobda.243 amdenad, 
sasamarTlom miiCnia, rom arsebobda legitimuri eWvis safuZveli 
mosamarTlis miukerZoeblobasTan dakavSirebiT. 

242 makgoneli gaerTianebuli samefos winaaRmdeg (McGonnell v. the United Kingdom), ganacx. 
no. 28488/95, ECHR 2000-II, §52-57.

243 vetStaini Sveicariis winaaRmdeg (Wettstein v. Switzerland), ganacx. no. 33958/96, ECHR 2000-
XII, §44-47.
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evropulma sasamarTlom mxaris SiSi obieqturad dasabuTebulad 
ar miiCnia saqmeSi „belici maltis winaaRmdeg“, sadac sakonstitucio 
sasamarTlos Tavmjdomaris TanaSemwe warsulSi, ramdenime Tvis ganma-
vlobaSi asrulebda sakonstitucio sasamarTlos Tavmjdomaris mier 
gansaxilveli saqmis erT-erT mxaris mowinaaRmdege mxaris sasamarTlo 
warmomadgenlis funqcias. evropulma sasamarTlom gaiTvaliswina is 
garemoeba, rom marTalia davis sagani orive SemTxvevaSi erTi da igive 
iyo, Tumca ganmcxadebelma ver waradgina mtkicebuleba imisa, rom 
TanaSemwe sasamarTlos Tavmjdomaris gansaxilveli saqmis momzadebaSi 
iRebda monawileobas, saqmis masalebidan ki irkveoda, rom TanaSemwe 
ar monawileobda sakonstitucio sasamarTloSi gansaxilvel saqmeze 
mowmeebis dakiTxvaSi, mxareebTan komunikaciaSi da saqmesTan dakav-
Sirebuli administraciuli dokumentebis momzadebaSi. Sesabamisad, 
sasamarTlom ar daadgina darRveva.244 

g. ierarqiuli da sxva kavSirebi

SesaZloa, mosamarTlis mikerZoebis sakiTxze davis mizezi gaxdes 
mosamarTlis an mTlianad sasamarTlos iseTi ierarqiuli daqvem-
debareba, ramac SesaZloa gavlena moaxdinos mis miukerZoebloba-
ze. magaliTad, sasamarTlom miukerZoeblobis moTxovnis darRveva 
daadgina saqmeze „giorkani TurqeTis winaaRmdeg“, sadac samxedro 
sasamarTlos SemadgenlobaSi sxva mosamarTleebTan erTad Sediodnen 
samxedro Tanamdebobis pirebi, romlebic ierarqiul daqvemdebare-
baSi iyvnen samxedro Cinis mqone zemdgom pirebTan, maTze samxedro 
disciplinuri pasuxismgeblobis meqanizmi vrceldeboda da isini ar 
sargebloben damoukideblobis iseTive sakanonmdeblo garantiebiT, 
rogoric hqondaT mosamarTleebs.245 

samoqalaqo samarTalwarmoebis farglebSi ierarqiuli funqciuri 
daqvemdebarebis problema SeiZleba gaCndes saqmis ganmxilveli or-
ganos iseTi Semadgenlobis gamo, sadac araTanabrad arian warmodge-
nili dainteresebuli mxareebi. aseTi SemTxvevebi xSiria profesiuli 
pasuxismgeblobis sakiTxebis ganmxilvel organoebTan mimarTebiT, 

244 belici maltis winaaRmdeg (Bellizzi v. Malta), 2011 wlis 21 ivnisi, ganacx. no. 46575/09, §60-
61.

245 giorkani TurqeTis winaaRmdeg (Görkan v. Turkey), 2010 wlis 16 marti, ganacx. no. 13002/05, 
§13-20.
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sadac rogorc wesi, saqmis ganmxilvel organoSi warmodgenilni 
arian Sesabamisi profesiis warmomadgenlebi, romlebsac konkretuli 
profesiuli interesi SeiZleba gaaCndeT gansaxilveli saqmis mimarT. 
magaliTad, eqimis an advokatis mimarT disciplinuri pasuxismgeblobis 
sakiTxebs ganixilaven kolegiebi, romlis SemadgenlobaSic Sesabamisad 
eqimebi da advokatebi Sedian. evropuli sasamarTlos damkvidrebuli 
praqtikiT, is faqti, rom sasamarTlos SemadgenlobaSi Semaval pirTa 
nawils irCeven erT-erTi mxaris kolegebi, TavisTavad sakmarisi ar 
aris imisTvis, rom miukerZoeblobis moTxovnis darRveva dadgindes. 
magaliTad, saqmeze „le komti, van liuveni da de meieri belgiis wi-
naaRmdeg“, sasamarTlom darRveva ar daadgina miuxedavad imisa, rom 
ganmcxadeblebis disciplinuri pasuxismgeblobis saqmis ganmxilvel 
organoSi — saapelacio sabWoSi, romelmac ganmcxadebelTa mimarT 
saeqimo saqmianobis SeCerebis gadawyvetilebebi miiRo, wevrTa naxevars 
eqimebi warmoadgendnen.246 sasamarTlom mxedvelobaSi miiRo ori ga-
remoeba: 1) wevrTa meore naxevari — 20-dan 10 wevri — mosamarTleebi 
iyvnen, maT Soris mosamarTle iyo kolegiis Tavmjdomarec; 2) sabWos 
wevr eqimebis mimarT ganmcxadebels ar hqonda pirad mikerZoebasTan 
dakavSirebuli pretenziebi.

gansxvavebuli viTareba iyo saqmeze „AB Kurt Kellermann SvedeTis 
winaaRmdeg“, sadac ganmcxadebeli Cioda, rom SvedeTis Sromis sasa-
marTlos Semadgenloba ar iyo miukerZoebeli, radgan mis Semadgen-
lobaSi iyvnen industriuli profesiuli kavSirebis warmomadgenle-
bi, romlebic uSualod iyvnen dainteresebuli ganxilvis SedegiT. 
sasamarTlo dava Seexeboda kompania AB Kurt Kellermann-is saCivars, 
sadac is profesiuli kavSirebis mier ganxorcielebul qmedebebs, 
maT Soris am kompaniis SesaZlo blokirebas asaCivrebda, xolo Sro-
mis sasamarTlos unda daedgina, profesiuli kavSiris qmedebebi iyo 
Tu ara proporciuli da socialurad relevanturi.247 sasamarTlom 
am SemTxvevaSi testad gamoiyena damkvidrebuli midgoma, romlis 
Tanaxmadac, „gadamwyvetia, darRveuli iyo Tu ara interesTa balan-
si Sromis sasamarTlos SemadgenlobaSi da Tu es ase iyo, balansis 
daucveloba gamoiwvevda Tu ara usamarTlobas saqmis ganxilvis 

246 le komti, van liuveni da de meieri belgiis winaaRmdeg (Le Compte, Van Leuven and De 
Meyere v. Belgium), 1982 wlis 18 oqtomberi, Series A N 544, §58. 

247 AB Kurt Kellermann SvedeTis winaaRmdeg (AB Kurt Kellermann v. Sweden), 2004 wlis 26 oqtomberi, 
ganacx. no. 41579/98, §60-69.
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procesSi“. sasamarTlom gaaanaliza SvedeTis Sromis sasamarTloSi 
warmodgenili TiToeuli interesTa jgufis interesebi konkretul 
saqmesTan mimarTebiT, maT mier kenWisyris dros dakavebuli pozi-
ciebi da miiCnia, rom interesTa balansi ar iyo darRveuli Sromis 
sasamarTlos SemadgenlobaSi, Sesabamisad aRar imsjela, ramdenad 
moaxdenda gavlenas arsebuli disbalansi mocemuli saqmis ganxilvis 
procesis samarTlianobaze. 

evropulma sasamarTlom naTesauri kavSiris arseboba sisxlis 
samarTlis saqmis ganmxilvel mosamarTlesa da amave saqmis gamomZie-
belTa jgufis xelmZRvanels Soris (meuRleebi) sakmaris safuZvlad 
miiCnia mikerZoebis eWvis dasabuTebisTvis,248 Tumca aseTive naTesauri 
kavSiris arseboba mosamarTleebs Soris, romelTac pirveli da mesa-
me instanciiT ganixiles erTi da igive saqme, ar aRmoCnda sakmarisi 
darRvevis dasadgenad.249 

sisxlis samarTlis saqmis ganxilva im sasamarTlos mier, sadac 
dazaralebulis deda mosamarTle iyo, evropulma sasamarTlom sak-
marisad miiCnia braldebulis eWvis dasasabuTeblad sasamarTlos 
mikerZoebasTan dakavSirebiT.250

5.4 mosamarTleTa piradi mikerZoebis SemTxvevebi

mosamarTleTa piradi mikerZoebis SemTxvevebi, funqciuri mikerZoe-
bisgan gansxvavebiT, moicavs iseT davebs, sadac miukerZoeblobasTan 
dakavSirebiT arsebuli eWvis safuZvelia individualuri mosamarT-
lis, nafici msajulebis piradi damokidebuleba mxareebis an saqmis 
Sedegisadmi, da ara misi samsaxurebrivi, ierarqiuli, profesiuli 
an sxva kavSirebi.

evropuli sasamarTlo mosamarTleebisgan maqsimalur TavSekavebas 
moiTxovs gansaxilvel saqmeebTan dakavSirebiT sajaro gancxadebebis 
gakeTebis kuTxiT im SemTxvevaSic ki, Tu maTi provocireba moxdeba, 
radgan winaaRmdeg SemTxvevaSi maTi, rogorc miukerZoebeli mosa-

248 doroJko da poJarski estoneTis winaaRmdeg (Dorozhko and Pozharskiy v. Estonia), 2008 wlis 
24 aprili, ganacx. no. 14659/04 da 16855/04, §56-58.

249 pastorsi germaniis winaaRmdeg (Pastörs v. Germany), 2019 wlis 3 oqtomberi, ganacx. no. 
55225/14, §58-70.

250 mitrovi yofili iugoslaviis respublika makedoniis winaaRmdeg, 2016 wlis 2 ivnisi, 
Mitrov v. the former Yugoslav Republic of Macedonia, gancx. no. 45959/09, §49-56.
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marTlis imiji eWvqveS dgeba.251 Tumca es ar niSnavs, rom mosamarT-
leebis nebismieri sajaro gancxadeba maTi mikerZoebis mtkicebulebad 
CaiTvleba. 

saqmeze „kiprianu kviprosis winaaRmdeg“, subieqturi testis analizis 
dros evropulma sasamarTlom sxva faqtorebTan erTad gaiTvaliswina, 
rom mosamarTleebma saqmis ganxilvis dawyebamde gaakeTes sajaro gan-
cxadebebi ganmcxadeblis braleulobis Taobaze, da is, rom gadawyveti-
lebis Sinaarsidanac ikveTeboda mosamarTleTa piradi ganawyeneba da 
ganmcxadeblis mkacrad dasjis survili.252 analogiurad, sasamarTlos 
Tavmjdomaris mier saqmis ganxilvis dawyebamde braldebulis mimarT 
gamoyenebuli gamonaTqvamebi, romelTa qveteqstidan ikveTeboda, rom 
mas ukve Camoyalibebuli hqonda uaryobiTi mosazreba braldebulis 
Taobaze, evropulma sasamarTlom sakmarisad CaTvala, rom braldebulis 
SiSebi mosamarTlis miukerZoeblobasTan dakavSirebiT legitimurad 
mieCnia.253 Sesabamisad, me-6 muxlis pirveli punqtis darRveva daadgina.

zemoTmoyvanili saqmeebisgan gansxvavebiT, evropulma sasamarTlom 
ar daadgina darRveva mosamarTleebis mier presisTvis gakeTebuli 
gancxadebebisa da mosamarTleTa da prokurorebis erovnul asocia-
ciaSi gamoqveynebuli statiis gamo, romelic Seexeboda samTavrobo 
sakanonmdeblo iniciativebisa da braldebulis dacvis strategiis 
kritikas, Tumca arafers ambobda ganmcxadeblis braleulobis sa-
kiTxze.254 anu, evropuli sasamarTlosTvis gadamwyveti aRmoCnda is 
faqtori, rom mosamarTleebis gancxadebebi ar Seexeboda gansaxilvel 
saqmeSi ganmcxadeblis braleulobas. 

sainteresoa evropuli sasamarTlos damokidebuleba nafici msaju-

lebis miukerZoeblobasTan dakavSirebiT, romelzec iseve vrceldeba 

konvenciis me-6 muxlis pirveli punqtiT gaTvaliswinebuli miuker-

Zoeblobis moTxovna, rogorc mosamarTleebze.255

251 laventsi latviis winaaRmdeg (Lavents v. Latvia), 2002 wlis 28 noemberi, ganacx. no. 
58442/00, §118; buSemi italiis winaaRmdeg (Buscemi v. Italy), ganacx. no. 29569/95, ECHR 
1999-VI, § 67.

252 kiprianu kviprosis winaaRmdeg (Kyprianou v. Cyprus), didi palata, ganacx. no. 73797/01, 
ECHR 2005-XIII.

253 laventsi latviis winaaRmdeg (Lavents v. Latvia), 2002 wlis 28 noemberi, ganacx. no. 58442/00, 
§ 68.

254 previti italiis winaaRmdeg (Previti v. Italy), ganCineba, 2009 wlis 8 dekemberi, ganacx. no. 
45291/06, §253.

255 holmi SvedeTis winaaRmdeg (Holm v. Sweden), 1993 wlis 25 noemberi, Series A no. 279-A, §30.
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saqmeze „remli safrangeTis winaaRmdeg“, ganmcxadebeli davobda, 
rom mas saSualeba ar mieca erovnul doneze moeTxova mis winaaR-
mdeg mimdinare sisxlis samarTlis saqmis ganmxilveli msajulTa 
sasamarTlos Semadgenlobidan (Assize Court) im nafici msajulis 
acileba, romelmac sxva msajulis informaciiT, ganacxada, rom is, 
diaxac, rasisti iyo, radgan misi Suamdgomloba acilebis Taoba-
ze mosamarTlem formaluri mizeziT saerTod ar ganixila, xolo 
erovnuli kanonmdebloba ar aZlevda saSualebas ganmcxadebels, es 
gadawyvetileba zemdgom instanciaSi gaesaCivrebina. sasamarTlom 
obieqturi midgomis testiT Seafasa es SemTxveva da me-6 muxlis 
pirveli punqtis darRveva daadgina, radgan miiCnia, rom erovnulma 
sasamarTlom ar Seasrula masze dakisrebuli valdebuleba, darwmu-
nebuliyo, rom saqme miukerZoebelma sasamarTlom ganixila.256 msgavsi 
SemTxveva ganixala sasamarTlom saqmeze „sanderi gaerTianebuli 
samefos winaaRmdeg“, sadac erTi nafici msajulis gancxadebiT, ram-
denime naficma msajulma „rasistuli replikebi da xumrobebi“ war-
moTqva. gansxvavebiT „remlis“ saqmisgan, am SemTxvevaSi mosamarTlem 
garkveuli zomebi miiRo nafic msajulTa mikerZoebis gamo arsebu-
li dasabuTebuli eWvebis gasaqarwyleblad. kerZod, mosamarTlem 
sasamarTlo sxdomaze xmamaRla waikiTxa erT-erTi nafici msajulis 
mier mosamarTlisTvis gagzavnili baraTi, sadac is acxadebda, rom 
ramdenime naficma msajulma rasistuli replikebi da xumrobebi war-
moTqva da ganumarta nafic msajulebs, rom valdebulebi iyvnen maT 
winaSe arsebul sisxlis samarTlis saqmeze miukerZoeblad mieRoT 
gadawyvetileba, Tumca mosamarTlem ar daakmayofila ganmcxadeblis 
Suamdgomloba, sadac is nafic msajulTa Semadgenlobis daTxovnas 
moiTxovda. evropulma sasamarTlom obieqturi testis gamoyenebiT 
Seafasa es saqme da arasakmarisad miiCnia erovnuli sasamarTlos mier 
miRebuli zomebi nafic msajulTa mikerZoebis Taobaze arsebuli le-
gitimuri eWvebis gasafantad, gansakuTrebiT im pirobebSi, rodesac 
arsebobda safrTxe, rom ganmcxadeblisTvis sasjeli misi eTnikuri 
warmomavlobis gamo daekisrebinaT. evropuli sasamarTlos Sefase-
biT, am SemTxvevaSi adekvaturi reagireba iqneboda nafic msajulTa 
Semadgenlobis daTxovna.

256 remli safrangeTis winaaRmdeg (Remli v. France), 1996 wlis 23 aprili, Reports of Judgments 
and Decisions 1996-II, §46-48.
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mosamarTlis piradi mikerZoebis sakiTxi SeiZleba daisvas finansuri, 
samsaxurebrivi, politikuri da sxva piradi kavSirebis arsebobisas sa-
qmis ganxilviT dainteresebul erT-erT mxaresTan mimarTebiT. Tumca, 
imisTvis, rom darRveva dadgindes aucilebelia ganmcxadeblis SiSi 
mosamarTlis mikerZoebasTan dakavSirebiT gamyarebuli iyos damate-
biTi mtkicebulebebiT, rac uSualod gansaxilvel saqmes ukavSirdeba 
da amxels mosamarTlisa da dainteresebuli mxaris saeWvo urTierT-
damokidebulebas. magaliTad, is, rom mosamarTle da erT-erTi mxaris 
interesebis damcveli iuridiuli firmis wevri sisxliT naTesavebi 
arian, avtomaturad ar gulisxmobs, rom mosamarTlis mikerZoebasTan 
dakavSirebuli eWvi obieqturad dasabuTebulia.257 saqmeSi „remliaki 
xorvatiis winaaRmdeg“, saapelacio sasamarTlos kolegiis Tavmjdo-
maris Svili staJirebas gadioda saadvokato kompaniaSi, romelic gan-
mcxadeblis mowinaaRmdege mxaris interesebs icavda amave saqmeSi.258 
miukerZoeblobis moTxovnis darRvevis sakiTxis gadawyvetisas evro-
puli sasamarTlo ramdenime garemoebas Seafasebs: „ra pozicia ukavia 
mosamarTlis naTesavs iuridiul kompaniaSi, ramdenad didia kompania, 
rogoria misi organizaciuli struqtura, ra finansur sargebels elis 
iuridiuli kompania mimdinare sasamarTlo davidan, da rogori iqneba 
mosamarTlis naTesavis potenciuri finansuri sargebeli“.259 am saqmeSi 
sasamarTlom darRveva daadgina am konkretuli sakiTxebis detaluri 
Seswavlis Sedegad da im faqtis gaTvaliswinebiT, rom mosamarTlem ar 
aicila saqme da arc saapelacio sasamarTlos Tavmjdomares acnoba misi 
Svilis da mis mier gansaxilvel saqmeze erT-erTi mxaris warmomadgeneli 
saadvokato kompaniis kavSiris Taobaze, amasTan mowinaaRmdege mxaris 
saCivari mosamarTlis mikerZoebasTan dakavSirebiT saTanadod ar Seiswa-
vla zemdgomma sasamarTlom sakasacio saCivris ganxilvis farglebSi. 

aseve, is faqti, rom mosamarTle warsulSi politikuri partiis 
wevri iyo, ar aris sakmarisi misi mikerZoebis eWvis dasasabuTeblad, 
gansakuTrebiT maSin, rodesac ar arsebobs miniSneba, rom mosamarTlis 
politikuri partiisadmi kuTvnilebas raime kavSiri SeiZleba hqondes 
gansaxilveli saqmis SinaarsTan.260

257 ramliaki xorvatiis winaaRmdeg (Ramljak v. Croatia), 2017 wlis 27 ivnisi, ganacx. no. 5856/13, 
§29.

258 iqve.
259 iqve, §38-39; nikolasi kviprosis winaaRmdeg (Nicholas v. Cyprus), 2018 wlis 9 ianvari, ganacx. 

no. 63246/10, § 62.
260 otegi mondagoni da sxvebi espaneTis winaaRmdeg (Otegi Mondragon and Others v. Spain), 2015 

wlis 3 noemberi, ganCineba ganacx. no. 4184/15, §25-29.
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sainteresoa SemTxveva, rodesac miukerZoeblobis problema war-
moiSoba mosamarTlis mier gansaxilvel saqmeSi monawile mxaris 
mowinaaRmdege mxaresa da mosamarTlis ojaxis wevrs Soris arsebuli 
finansuri urTierTobis gamo, konkretulad sabanko dawesebulebasTan 
mimarTebiT. saqmeSi „petur Tor sigurdsoni islandiis winaaRmdeg“ 
mosamarTlis meuRle rTul finansur mdgomareobaSi iyo, ris gamoc 
ganmcxadeblis saqmis ganxilvis dawyebamde cota xniT adre da uSua-
lod saqmis ganxilvis periodSi molaparakebebs awarmoebda erovnul 
bankTan.261 sabolood molaparakebebi misTvis sasargeblo SedegiT 
dasrulda. molaparakebebis procesSi pasiuri roli hqonda mosa-
marTlesac, romelic meuRles exmareboda, kerZod misi da meuRlis 
saerTo sakuTrebaSi arsebuli sacxovrebeli saxli gamoyenebuli iyo 
sesxis uzrunvelsayofad. sasamarTlom eWvqveS ar daayena is faqti, 
hqondaT Tu ara rame finansuri daintereseba mosamarTles an mis 
meuRles saqmis SedegiT, sadac erT-erT mxares erovnuli banki war-
moadgenda. Tumca, sasamarTlom CaTvala, rom garkveuli finansuri 
damokidebulebis aRqma arsebobda mosamarTlesa da erovnul banks 
Soris, radgan mosamarTle CarTuli iyo sesxTan dakavSirebiT bank-
Tan warmoebuli molaparakebis procesSi, romelic misi meuRlisTvis 
sasargeblo SedegiT dasrulda es molaparakebebi droSi axlos iyo 
mimdinare sasamarTlo ganxilvasTan, xolo mosamarTlis meuRlis 
bankTan urTierToba misi xasiaTis da masStabis mixedviT aseve yu-
radsaRebi faqtori iyo (saqme Seexeboda 190 000 evros Rirebulebis 
sesxs). am garemoebaTa erToblioba gonivrul eWvs aRZravda mosa-
marTlis miukerZoeblobasTan dakavSirebiT, ris gamoc me-6 muxlis 
pirveli punqtiT darRveva daadgina.262

daskvna

samarTliani sasamarTlos ufleba mniSvnelovani berketia samarT-
lis uzenaesobis dasacavad, romelic evropuli samarTlebrivi wesri-
gis fundamentia. sasamarTlos miukerZoeblobis principi samarTlis 
uzenaesobis praqtikuli realizaciis umniSvnelovanesi komponentia, 
radgan misi amocanaa sasamarTlo uflebamosilebiT aRWurvili Ta-

261 petur Tor sifurdsoni islandiis winaaRmdeg (Pétur Thór Sigurðsson v. Iceland), ganacx. no. 
39731/98, ECHR 2003-IV.

262 iqve, §45.
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namdebobis pirebis korporatiuli da piradi interesebiT motivi-
rebuli tendenciuri gadawyvetilebebisgan daicvas keTilsindisieri 
moqalaqeebi. rogorc evropis adamianis uflebaTa sasamarTlos Ti-
Tqmis 70-wliani istoria mowmobs, mudmivad arsebobs imis safrTxe, 
rom samarTlis uzenaesobis realizebas safrTxe Seuqmnas mosamarT-
lis ierarqiulma, finansurma Tu naTesaurma damokidebulebebma 
da arajansaRma subieqturma motivaciam. am qveTavSi warmodgenili 
mimoxilvis Sedegad cxadi xdeba subieqturi da obieqturi miukerZoe-
blobis testebis zusti Sinaarsi da ra kriteriumebiTa da ra saxis 
mtkicebulebebze dayrdnobiT afasebs evropis adamianis uflebaTa 
sasamarTlo, hqonda Tu ara adgili sasamarTlos miukerZoeblobis 
moTxovnis darRvevas yovel individualur SemTxvevaSi. ganxiluli 
saqmeebis analizi cxadyofs, rom sasamarTlo yovel individualur 
saqmeSi arsebul specifikur faqtobriv garemoebebs iTvaliswinebs da 
axali gamowvebebis kvaldakval afarToebs im faqtorTa wres, romle-
bic gavlenas axdens subieqturi da obieqturi testebis safuZvelze 
sasamarTlos/mosamarTlis miukerZoeblobis sakiTxis Sefasebaze. 
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da sasamarTlos damoukidebloba da 

miukerZoebloba 

1. jerovani procesis garantiis proceduruli 
aspeqti da misi mimarTeba samarTliani 

sasamarTlos procedurul garantiebTan 
me-6 Sesworebis farglebSi da sasamarTlos 

damoukideblobis struqturul konstituciur 
garantiebTan (me-3 muxli) 

aSS-is konstitucias axasiaTebs mniSvnelovani teleologiuri er-
Tianoba xelisuflebis SezRudvisa da individualuri Tavisuflebis 
dacvis konstituciur miznebTan mimarTebiT. 1787 wlis federaluri 
konstituciis rogorc struqturuli iseve arsebiTi garantiebi (mo-
cemuli1791 wlis uflebaTa bilis SesworebebSi da me-14 SesworebaSi) 
mimarTulia am miznebis miRwevisken. uzenaesi sasamarTlos konsti-
tuciuri iurisprudencia ganamtkicebs struqturisa da Sinaarsis 
amgvar erTianobas. 

miuxedavad doqtrinuli aRiarebisa, struqturul da uflebriv-Si-
naarsobriv konstituciur garantiebs Soris kavSiri yvela SemTx-
vevaSi cxadad da Tanmimdevrulad ar aris gamokveTili. zogjer es 
urTierTmimarTebani mniSvnelovani praqtikuli Tu iurisprudenciu-
li sirTuleebis ganmapirobebelic xdeba xolme. kerZod, calkeul 
SemTxvevebSi, aRniSnuli garantiebi ar gamoiyeneba Tavisuflebisa da 
uflebebis konstituciuri dacvis gasaZliereblad da erTis meSveo-
biT meores dacvis farglebis Sesusteba xdeba. 
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proceduruli garantiebi moicavs rogorc konstituciis stru-
qturis, ise uflebebis mniSvnelovan aspeqtebs. winamdebare analizi 
Seexeba struqturuli da uflebrivi garantiebis urTierTmimarTebas 
sasamarTlos damoukideblobisa da miukerZoeblobis konstituciuri 
principebisa da Rirebulebebis Sinaarsis gansazRvrisas. 

sasamarTlos damoukidebloba, gansakuTrebiT ki mis instituciur 
ganzomilebaSi erTi SexedviT srulad da eqskluziurad ukavSirdeba 
konstituciis struqturul nawils. es didwilad marTlac asea, gan-
sakuTrebiT ki federaluri sasamarTlo xelisuflebis SemTxvevaSi. 
Tumca aSS-is sasamarTlo sistemaSi federaluri (e.w. „konstituciis 
mesame muxlis sasamarTloebi“) sasamarTloebi sulac ar ganixilaven 
saqmeebis umravlesobas.263 

Statebs sakuTari iurisdiqciebi da sasamarTlo sistemebi aqvT, 
romlebic Statebis konstituciebis Sesabamisad arian mowyobili. 
Statebis sasamarTloebis mosamarTleTa didi nawilis mimarT ar 
moqmedebs federaluri konstituciis iseTi mniSvnelovani garantie-
bi, rogoricaa Tanamdebobaze ganweseba uvadod (mosamarTlisTvis 
Sesaferi qcevis pirobiT, savaldebulo sapensio asakis gareSe) da 
Tanamdebobidan CamoSoreba mxolod impiCmentis proceduris meSveo-
biT. Statis sasamarTloebis mosamarTleTa absoluturi umravlesoba 
SezRuduli vadiTaa Tanamdebobaze ganwesebuli, maTi mniSvnelovani 
nawili Tanamdebobaze saxalxo kenWisyriT, amomrCevelTa mier airCeva 
da demokratiuli procesiTaa periodulad angariSvaldebuli. 

Statebis sasamarTlo sistemebis miRmac, federalur sasamarT-
loebSic, yvela mosamarTle ar sargeblobs konstituciis mesame 
muxlis garantiebiT. e.w. „federaluri sakanonmdeblo mosamarTleebi“, 
romlebic kongresis aqtebis safuZvelze SezRuduli vadiT arian 
Tanamdebobaze da magistrati mosamarTleebis/gakotrebis saqmeTa 
ganmxilveli mosamarTleebis Tanamdebobebs ikaveben. 

kidev ufro farToa administraciuli saxelmwifos sasamarTlo 
frTa, e.w. „administraciuli samarTlis mosamarTleebi“, romlebsac 
kongresis mier Seqmnil iseT mniSvnelovan saagentoebSi aqvT mosamarT-
lis statusi rogorebicaa, socialuri usafrTxoebis administracia, 
fasiani qaRaldebis mimocvlis komisia, dasaqmebis SesaZleblobebis 
Tanasworobis komisia da sxva. kidev ufro metia federalur saa-

263 Stephen B. Burbank, The Architecture of Judicial Independence, 72 S. Cal. L. Rev. 315 (1999).
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gentoebSi im Tanamdebobis pirTa raodenoba, romlebic arsebiTad 
sasamarTlo funqciebs asruleben, Tumca federaluri kanonmdeblo-
biT mosamarTled ar arian kategorizebulebi. maT zogjer „farul 
sasamarTlo xelisuflebasac“ uwodeben.264 

swored federaluri sasamarTlo xelisuflebis am nawilze sau-
brisas, romlis Zalauflebac arafriT Camouvardeba sxva sasamarTlo 
organoebis Zalauflebas, vlindeba mesame muxlis struqturuli ga-
rantiebis konstituciuri dacvis wvdomis SezRuduloba. Sesabamisad, 
mesame muxlis safuZvelze kongresis mier dafuZnebuli federaluri 
sasamarTloebis miRma ganxorcielebuli sasamarTlo xelisuflebis 
Sesabamisoba konstituciis principebTan da miznebTan mxolod ar-
sebiTi garantiebiT SeiZleba SeizRudos da Semowmdes. 

am mxriv yvelaze ufro gamosadegi aris federaluri konstituci-
is me-5 da me-14 SesworebebiT gansazRvruli „jerovani proceduris“ 
garantiis proceduruli aspeqti. gasaTvaliswinebelia, rom es garan-
tia yvelaze farTo proceduruli dacvis saSualebaa, vrceldeba ra 
rogorc federalur ise Statebis xelisuflebebze da awesebs pro-
cedurul moTxovnebs konstituciiT daculi arsebiTi interesebis 
farTo speqtris xelisuflebis mier SezRudvis procesze. 

„jerovani proceduris“ konstituciuri moTxovnebi vrceldeba 
rogorc federalur da Statebis sasamarTlo sistemebze, ise fe-
deraluri administraciuli saxelmwifos saagentoebis sasamarTlo 
organoebze, aseve aRmasrulebeli xelisuflebis SigniT an misi qolgis 
qveS kvazisasamarTlo funqciebis ganxorcielebaze. 

farTo wvdomis miuxedavad, rogorc Semdegi nawilebis ganxilvaSi 
ufro naTlad gamoCndeba, aSS-is uzenaes sasamarTlos aRniSnuli 
garantiis Sinaarsi aseve farTod ar ganumartavs. metic, SezRudu-
li ganmartebis teqnikebi da iurisprudenciuli testebi, romlebic 
sasamarTlom „jerovani proceduris“ konteqstSi ganaviTara, aseve 
gamoiyeneboda sxva procesualuri konstituciuri garantiebis Sinaar-
sisa da konstituciuri dacvis dasaviwroveblad da Sesasusteblad. 

am mxriv aRsaniSnavia kidev erTi mniSvnelovani konstituciuri ga-
rantia romelic samarTliani sasamarTlos procesualur moTxovnebs 
awesebs sisxlis samarTlis saqmeebze. es konstituciis me-6 SesworebiT 

264 Judith Resnik, Judicial Independence and Article III: Too Little and Too Much, 72 S. Cal. L. Rev. 657 
(1999).
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gaTvaliswinebuli samarTliani sasamarTlos Svidi procesualuri 
garantiaa sisxlis samarTlebrivi braldebis saqmeebze. instituciur 
nawilSi me-6 Sesworeba iTvaliswinebs mniSvnelovan uflebas nafic 
msajulTa Jiuris mier saqmis ganxilvaze. am mxriv, me-6 Sesworeba 
SedarebiT nakleb ukavSirdeba mosamarTlis damoukideblobis ins-
tituciur Tu individualur garantiebs, Tumca meore mxriv, nafic 
msajulTa JiuriSi xedavs da ganamtkicebs swored damoukidebel 
sasamarTlo instituts.265 nafici msajulis mikerZoeba daarRvevda 
„jerovani proceduris“ moTxovnebs, Tumca mikerZoebis Sesaxeb yvela 
eWvi ar qmnis msajulis mikerZoebis prezumfcias. eWvis SemTxvevaSi, 
sasamarTlo mosmena, romelic mikerZoebis sakiTxs SejibrebiTi pro-
cesis farglebSi gadawyvetda, „jerovani proceduris“ moTxovnebs 
daakmayofilebda.266

me-6 Sesworeba Tavdapirvelad mxolod federalur xelisuflebaze 
vrceldeboda. misi wvdomis gafarToebisTvis uzenaesma sasamarTlom 
gamoiyena e.w. „inkorporaciis doqtrina“. am doqtrinis mixedviT, fe-
deraluri konstituciis pirveli aTi SesworebiT gaTvaliswinebuli 
konstituciuri uflebebi Statebis xelisuflebebze vrceldeba kons-
tituciis me-14 Sesworebis ZaliT, kerZod ki jerovani proceduris 
klauzulis meSveobiT. 

Sesabamisad, aSS-is uzenaesma sasamarTlom Tavis iurisprudenciaSi 
mniSvnelovnad gadaajaWva erTmaneTs me-6 Sesworebisa da me-14 Seswo-
rebis jerovani proceduris garantiis procesualuri aspeqtebi. es 
SesaZloa iurisprudenciuli TvalsazrisiT arc ise uCveulo iyos, 
am garantiebis mniSvnelovani Sinaarsobrivi siaxlovidan gamomdi-
nare. Tumca am midgomam akademiuri komentatorebis mniSvnelovani 
kritikac daimsaxura.267 

kritika ZiriTadad miemarTeba imas, rom uzenaesma sasamarTlom 
gamoiyena „jerovani proceduris“ garantiis procesualuri aspeq-
tis SemzRudavi iurisprudenciuli testebi raTa daeviwrovebina 
da Seesustebina me-6 SesworebiT gaTvaliswinebuli procesualuri 
moTxovnebi sisxlis samarTlis saqmeebze. kritikosebi gansakuTrebiT 
gamoyofdnen iseT SemTxvevebs, sadac me-6 Sesworebis teqstidan iki-

265 Sanjay Chhablani, Disentangling the Sixth Amendment, 11 U. Pa. J. Const. L. 487 (2009).
266 Smith v. Phillips, 455 U.S. 209 (1982). 
267 Supra, 311 
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Txeboda ufro farTo da Zlieri procesualuri garantia, romelic 
uzenaesi sasamarTlos mier Sesustebuli da SezRuduli saxiT iqna 
ganmartebuli „jerovani proceduris“ iurisprudenciuli testebisa 
da standartebis gamoyenebis gamo. 

amrigad, „jerovani proceduris“ konstituciuri garantia miu-
xedavad sasamarTlos Camoyalibebuli midgomisa Tavi aaridos misi 
Sinaarsis farTod konstruqcias, mniSvnelovani konstituciuri 
CarCos funqcia akisria. am CarCos meSveobiT, uflebis sasamarTlo 
wesiT dacvasTan dakavSirebul konstituciur principebsa da Ri-
rebulebebebs eZlevaT wvdoma da gavlenis moxdenis SesaZlebloba 
Zalauflebis ganxorcielebis iseT SemTxvevebsa da konteqstebze, 
romlebic miRmaa sasamarTlo xelisuflebis struqturuli konsti-
tuciuri mowesrigebis farglebisa. 

rogorc aRvniSneT, „jerovani proceduris“ klauzulis proce-
sualuri garantiebi moqmedebs e.w. „mesame muxlis sasamarTloe-
bis“ mimarTac. Tumca am ukanasknelTa SemTxvevaSi, struqturuli 
konstituciuri garantiebi imdenad Zlieria, rom am sasamarTloTa 
damoukidebloba da miukerZoebloba xSirad nagulisxmevad miiCneva, 
garda im SemTxvevebisa, rodesac Tavad am sasamarTloebis damfuZ-
nebel-momwesrigebeli federaluri kanonmdeblobis struqturul 
konstituciur garantiebTan Sesabamisoba aris davis sagani. 

„jerovani proceduris“ garantiis procesualuri aspeqtebi Se-
sabamisad gansakuTrebul mniSvnelobas iZens iseT konteqstebSi, 
rodesac sakanonmdeblo wesiT xdeba iseTi mniSvnelovani ufle-
brivi interesebis SezRudva rogoricaa sicocxle, Tavisufleba da 
sakuTreba. CvenTvis gansakuTrebiT sainteresoa iseTi SemTxvevebi, 
rodesac kanonmdebeli irCevs am uflebrivi interesebis SezRudvas 
iseTi institutebis meSveobiT romlebzec pirdapir ar moqmedebs 
struqturuli konstituciuri garantiebi, kerZod aSS-is federaluri 
konstituciis mesame muxli. 

rodesac am konstituciuri interesebis SezRudva federaluri an 
Statebis sasamarTlo sistemebs miRma xdeba, fundamenturi konstitu-
ciuri kiTxva romelic daismis Seexeba ara mxolod imas Tu rogori 
procedurebi unda gamoiyenos saqmis gadamwyvetma institutma, aramed 
imasac Tu rogor unda iyos Seqmnili da mowyobili es instituti. am 
mxriv mniSvnelovania SevniSnoT, rom yvela im SemTxvevaSi rodesac 
„jerovani proceduris“ garantiis procesualuri aspeqti moqmedebs 
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is ar moiTxovs rom saqmis ganxilva-gadawyveta iseTma institutma 
ganaxorcielos romelic srulad identuria e.w. „mesame muxlis“ 
sasamarTloebisa. 

procesi romelic „jer ars“, „jerovani proceduris“ klauzulis 
arsebuli iurisprudenciis mixedviT, yovelTvis ar moiTxovs sasa-
marTlo organos mier ganxilvas da sasamarTlosTvis damaxasiaTebeli 
procedurebis zedmiwevniT dacvas. Tumca aSS-is uzenaesi sasamarTlos 
mier ganviTarebuli dabalansebis testis mixedviT, romlis detalebsac 
qvemoT ganvixilavT, rac ufro mniSvnelovania konstituciiT daculi 
uflebrivi garantia romelSi Carevac da SezRudvac xdeba, miT ufro 
mkacrdeba konstituciis proceduruli moTxovnebic. 

Sesabamisad, mniSvnelovani arsebiTi konstituciuri interesebis 
SezRudvisas, „jerovani“ Cveulebriv ver iqneba procesi, romelic ver 
akmayofilebs sasamarTlosTvis damaxasiaTebel centralur krite-
riumebs. am moTxovnebs Soris mniSvnelovania ara mxolod Sejibrebi-
Ti procesi da Ria sajaro mosmena, aramed saqmeze gadawyvetilebis 
mimRebis damoukidebloba da miukerZoeblobac. 

Tavis mxriv, es moTxovnac ganapirobebda, sasamarTlo xelisuflebis 
miRma, gansakuTrebiT ki administraciuli saxelmwifos saagentoebsa 
da aRmasrulebeli xelisuflebis institutebSi mzardi „gasasamarT-
loebis“ process. Tumca amgvari kvazisasamarTlo institutebisa da 
procesebis momravlebam, meore mxriv dabneulobac Semoitana. Semdeg 
nawilebSi, SevecdebiT amomwuravad ganvixiloT „jerovani proceduris“ 
garantiis Zala uzrunvelyos arsebiTi konstituciuri uflebrivi 
interesebis proceduruli dacva sasamarTlo dacvis xarisxiT. 

2. rodis iTxovs aSS-is konstitucia  
„jerovan proceduras“?

aSS-is konstituciis me-5 da me-14 Sesworebebi moicaven identuri 
Sinaarsis klauzulebs, romelTagan pirveli vrceldeba federalur 
xelisuflebaze, xolo meore Statebis xelisuflebebze. mexuTe 
Sesworebis mixedviT „arc erT pirs ... ar unda waerTvas sicocxle, 
Tavisufleba da sakuTreba jerovani samarTlebrivi proceduris ga-
reSe“. me-14 Sesworebis identuri klauzula ki garkveviT miemarTeba 
Statebs da gansazRvravs rom „arc erTma Statma ar SeiZleba nebis-
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mier pirs waarTvas sicocxle, Tavisufleba da sakuTreba jerovani 
samarTlebrivi proceduris gareSe“. 

aSS-is uzenaesi sasamarTlos damkvidrebuli doqtriniT, me-5 da 
me-14 Sesworebis jerovani proceduris klauzulebi identuri Sinaar-
sisaa. rogorc mosamarTle frankfurterma aRniSna Tavis Tanmxvedr 
azrSi saqmeze Malinski v. New York, „varaudi imaze rom „jerovani sa-
marTlebrivi procedura“ niSnavda erTs mexuTe SesworebaSi da meo-
res meToTxmete SesworebaSi zedmetad araseriozulia imisaTvis rom 
sasamarTlosgan zedmiwevniT Camoyalibebul uaryofas saWiroebdes“.268 

dRes damkvidrebul midgomamde, romelic dabalansebis tests 
iyenebs yvela konkretul SemTxvevaSi konstituciurad savaldebulo 
„jerovani proceduris“ gansasazRvrad, 1970-ian wlebamde gavrcele-
buli iyo e.w. istoriuli midgomac.269 istoriuli midgomis mixedviT, 
mosamarTleebi arkvevdnen tradiciulad saerTo samarTalSi, maT 
Soris inglisis saerTo samarTalSi arsebul proceduruli dacvis 
garantiebs calkeuli saqmeebis konteqstebSi da amis mixedviT gan-
sazRvravdnen Tu ra iyo konstituciurad „jerovani procedura“. 

akademiur doqtrinaSi, istoriuli midgomis sapirispirod aseve 
gavrcelebuli iyo e.w. „pozitivisturi midgomac“. am midgomis mixed-
viT, „jerovnad“ unda yofiliyo miCneuli nebismieri samarTlebrivi 
procedura, romelsac kanonmdebeli gaiTvaliswinebda Sesabamis saka-
nonmdeblo aqtSi. aRniSnuli eqstremaluri midgoma aSS-is uzenaesi 
sasamarTlos iurisprudenciaSi mniSvnelovnad arasdros yofila ga-
ziarebuli. aseT SemTxvevaSi es praqtikulad gautoldeboda „jerovani 
proceduris“ klauzulebis konstituciis teqstis „gareT amokiTxvas“ 
da Sinaarss gamoaclida maTiT gaTvaliswinebul umniSvnelovanes 
konstituciur dacvas.270 

sabolood, moyolebuli 1970-iani wlebidan, aSS-is uzenaesi sasa-
marTlos iurisprudenciaSi sabolood damkvidrda e.w. dabalansebis 
testi. dabalansebis testis sasworis erT pinaze aris is konstituciu-
rad daculi arsebiTi interesi („sicocxle, Tavisufleba, sakuTreba“) 
romelic izRudeba xelisuflebis mier da konkretuli damatebiTi 
procedurebis SesaZlo Rirebuleba am interesis dacvaSi, xolo meo-

268 Malinski v. New York, 324 U.S. 401 (1945). 
269 Martin H. Redish & Lawrence C. Marshall, Adjudicatory Independence and the Values of Procedural 

Due Process, 95 Yale L.J. (1986). 
270 Ibid. 
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re pinaze ki Seiwoneba saxelmwifos fiskaluri da administraciuli 
tvirTi, romelic aucilebeli iqneba am proceduruli garantiis 
uzrunvelsayofad. 

aqve mniSvnelovania imis Tqma, rom balansirebis am testSi arse-
biTi konstituciuri interesis yvela saxis dacva kategoriulad ar 
gadawonis saxelmwifos administraciuli da fiskaluri tvirTidan 
gamomdinare argumentebs. Sesabamisad, mniSvnelovania, rom konsti-
tuciurad daculi arsebiTi interesi wonadad iqnes Sefasebuli. 

aRsaniSnavia, rom am Sefasebas ara mxolod balansirebis etapze 
aqvs mniSvneloba. jerovani proceduris klauzulis miznebisTvis 
erTgvari zRurblis funqcias asrulebs imis gansazRvra, eqceva Tu 
ara konkretuli SemTxveva klauzuliT dacul konstituciur inte-
resTa wreSi. Tu interesi romelic izRudeba sadavo proceduriT 
sasamarTlos mier ar kategorizdeba rogorc „jerovani procedu-
ris klauzuliT“ dasacavi interesi, saerTod ar xdeba aRniSnuli 
klauzulis safuZvelze konstituciuri Semowmeba. 

magaliTisTvis, aSS-is uzenaesi sasamarTlos saqmeSi Kerry v. Din, 
mosarCele, aSS-is moqalaqe davobda, rom misi qmrisTvis, avRaneTis 
moqalaqisTvis vizis ar micemiT, federalurma xelisuflebam misi 
proceduruli jerovani proceduris konstituciuri garantiebi 
Selaxa.271 sasamarTlos umravlesobis azrSi, romelic mosamarTle 
skalias ekuTvnoda dasabuTebuli iyo, rom dins saqmeSi saerTod ar 
gaaCnda „Tavisuflebis interesi“, romlis dacvisTvisac „jerovani 
procedura“ konstituciurad savaldebulo iqneboda. Sesabamisad, 
sasamarTlo saerTod ar gadasula dabalansebis testis gamoyenebaze, 
gadawyvita ra saqme e.w. „zRurbli sakiTxis“ gadawyvetiT. 

imave saqmeSi, gansxvavebuli azris mqone mosamarTle breieri ki 
asabuTebda, rom dins konstituciuri dacvis Rirsi „Tavisuflebis 
interesi“ gaaCnda, kerZod ki interesi ecxovra Tavis qmarTan erTad 
SeerTebuli Statebis teritoriaze. Tumca sasamarTlos umravleso-
bisTvis „Tavisuflebis interesis“ amgvari farTo ganmarteba miuRe-
beli aRmoCnda. meore mxriv, sasamarTlos aq „Tavisuflebis interesi“ 
romc daenaxa, mas ar miiCnevda sakmarisad Zlierad imisaTvis, rom 
federaluri mTavrobisTvis imaze meti proceduruli moTxovnebi 
daewesebina, vidre es ukve iyo gaTvaliswinebuli standartuli vizis 

271 Kerry v. Din, 576 U.S._ (2015) 
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gacemis proceduriT. es suliskveTeba ikiTxeba mosamarTle kenedis 
Tanmxvedri azridan imave saqmeze, romlis Tanaxmadac saerTod au-
cilebeli ar iyo imis garkveva hqonda Tu ara dins am saqmeze „Tavi-
suflebis interesi“, ramdenadac mas ukve miRebuli hqonda „jerovani 
samarTlebrivi procedura“. 

Sesabamisad, manam sanam „jerovani proceduris“ klauzulis da-
balansebis testis ganxilvaze gadavalT saWiroa, rom „zRurblis 
sakiTxTan“ dakavSirebuli elementebis ganxilva davasruloT. kerZod 
ki aSS-is uzenaesi sasamarTlos „jerovani proceduris“ klauzulis 
proceduruli garantiis iurisprudenciis analizis safuZvelze 
CamovayaliboT garkveuli taqsonomia im arsebiTi uflebrivi inte-
resebisa, romelTa SezRudvisasac konstitucia moiTxovs „jerovani 
samarTlebrivi proceduris“ konstituciuri moTxovnebis dacvas. 

sawyisi wertili am analizisa ra Tqma unda Tavad klauzulebis 
teqstia, romelic akeTebs miTiTebas „sicocxleze, Tavisuflebaze 
da sakuTrebaze“. am uflebriv aspeqtebs Soris, maT Soris „jerovani 
proceduris“ klauzulis miznebisTvis arsebobs mniSvnelovani Sinagani 
kavSirebi, ise rom maTi cal-calke ganxilva warmoudgenelia. Tumca 
aseve unda aRiniSnos, rom maTi doqtrinuli da iurisprudenciuli 
Camoyalibeba yovelTvis ar aris sistematizirebuli saxiT warmod-
genili da mniSvnelovan winaaRmdegobebsac SeiZleba moicavdes. Sem-
deg nawilebSi ganxiluli iqneba taqsonomia am interesebisa da maTi 
urTierkavSirisa samive zogadi kategoriis qolgis qveS. 

konstituciur dacvas daqvemdebarebuli interesebis identifi-
kaciasTan erTad, kidev erTi mniSvnelovani „zRurbli“ sakiTxia imis 
gansazRvra, adgili hqonda Tu ara sajaro xelisuflebis (federaluri, 
Statis) mxridan romelime am interesis Selaxvas. mniSvnelovania, rom 
sajaro xelisuflebis mxridan umoqmedoba an Tundac gaufrTxile-
blobiT moqmedeba ar aris sakmarisi imisaTvis, rom konstituciurad 
relevanturi interesis „Selaxva“ dadgindes. 

uzenaesi sasamarTlos iurisprudencia am mxriv umetesad sapatimro 
dawesebulebebidan wamosuli saCivrebis konteqstSi ganviTarda. da-
nielsi uiliamsis winaaRmdeg272 da davidsoni qenonis winaaRmdeg273 
Seexeboda cixis TanamSromelTa gulgrilobis/gaufrTxileblobis 

272 Daniels v. Williams, 474 U.S. 327 (1986).
273 Davidson v. Cannon, 474 U.S. 344 (1986).
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Sedegad damdgar zians. sasamarTlom gaufrTxilebloba sakmarisad 
ar miiCnia raTa „jerovani procesis“ klauzuliT daculi interesis 
Selaxva daedgina. 

aqve mniSvnelovania imis aRniSvnac, rom „jerovani proceduris“ 
garantia TavisTavad ar krZalavs sicocxlis, Tavisuflebisa da 
sakuTrebis arsebiTi interesebis xelisuflebis mier warTmevas, 
aramed mxolod iseT warTmevas, romelic am garantiis procedurul 
moTxovnebs ver akmayofilebs. rogorc aSS-is uzenaesma sasamarT-
lom aRniSna: „jerovani proceduris garantiis saproceso aspeqtis 
wesebi gamiznulia daicvan pirebi ara sicocxlis, Tavisuflebis an 
sakuTrebis warTmevisgan, aramed maTi gaumarTleblad da SecdomiT 
warTmevisgan“.274 

2.1 Tavisuflebis interesi 

Tavisuflebis interesi Zalian farTo arsebiT sferos moicavs da 
ukavSirdeba rogorc sakuTrebis ise sicocxlis sferoebs. arsebuli 
iurisprudenciis analizis safuZvelze, akademiur literaturaSi 
gamoyofen Tavisuflebis interesis Semdeg qvekategoriebs: a) bune-
biTi Tavisuflebis interesi -fizikuri Tavisuflebis TviTneburi 
SezRudvisgan dacva; b) Tavisuflebis sxva bunebiT-samarTlebrivi 
interesebi, rogoricaa magaliTad saqmianobis Tavisufleba; g) sxva 
arsebiTi konstituciuri uflebebidan gamomdinare interesebi; d) 
e.w. „pozitiuri Tavisuflebis interesebi“ anu sakanonmdeblo aqtebis 
safuZvelze warmoSobili „Tavisuflebis interesebi“.275 

2.2 sakuTrebis interesi 

tradiciulad „jerovani proceduris“ klauzulis miznebisTvis 
saerTo samarTalSi aRiarebuli sakuTrebis uflebebi miiCneoda 
rogorc klauzuliT daculi sakuTrebis interesis arsebiTi Sema-
dgeneli nawili. Tumca sazogadoebaze saxelmwifos regulaciuri 
tvirTis mniSvnelovanma zrdam da ekonomikaze saxelmwifo kontrolis 
gafarToebam gamoiwvia sakuTrebis tradiciuli cnebebis gadafaseba, 
maT Soris, „jerovani proceduris“ klauzulis miznebisTvisac. 

274 Carey v. Piphus, 435 U. S. 247, 435 U. S. 259 (1978) 
275 Ann Woolhandler, Procedural Due Process Liberty Interests, 43 Hastings Const. L.Q. 811, 860 (2016). 
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me-20 saukunis dasawyisisTvis, aSS-is konstituciuri iurisprudencia 
eyrdnoboda doqtrinul gansxvavebas uflebasa da privilegias Soris. 
magaliTisTvis, TviT sajaro xelisuflebis mier policielad dasaq-
mebac ki ar warmoSobda pirisaTvis raime uflebriv interess (Tundac 
misaRebi Sromis anazRaurebis saxiT). rogorc mosamarTle holmsma 
aRniSna saqmeSi makaulifi axali bedfordis meris winaaRmdeg, mosar-
Celes ar hqonda „konstituciuri ufleba yofiliyo policieli“.276 

me-20 saukunis 70-iani wlebisTvis, „jerovani proceduris“ axali 
standartebis Camoyalibebis kvaldakval, SeuZlebeli iyo am doq-
trinuli gansxvavebis SenarCuneba. regulatoruli da administra-
ciuli saxelmwifos gafarToebam adamianTa ekonomikuri saqmianoba 
da sarCos mopoveba saxelmwifos Zalauflebaze kidev ufro metad 
damokidebuli gaxada. amis gaTvaliswinebiT, sasamarTlom satrans-
porto saSualebis marTvis mowmoba imdenad arsebiTad dakavSirebu-
lad miiCnia adamianebis mier sasicocxlo ekonomikuri/profesiuli 
saqmianobis ganxorcielebasTan (konkretul saqmeSi, sasulieri pirs 
avtomanqana esaWiroeboda sxvadasxva qalaqSi mcxovrebi mrevlis 
yoveldRiurad mosanaxuleblad), rom misi qona „sakuTrebis inte-
ress“ miakuTvna da CamorTmevis procesze „jerovani proceduris“ 
klauzulis moTxovnebi gaavrcela.277 

keTildReobis saxelmwifos programebis momravlebasTan erTad, 
aSS-is uzenaesi sasamarTlo mivida im aucileblobamde, rom saxel-
mwifosgan misaRebi fuladi sargebeli, ara mxolod dasaqmebulis 
Sromis anazRaureba, aramed fuladi daxmarebac moeqcia „sakuTrebis 
interesis“ cnebis qveS. sabolood, „moTxovnis ufleba saxelmwifo 
sargebelze“ (entitlement) SesaZloa moeqces „sakuTrebis interesis“ qveS. 

Tumca imisaTvis rom „moTxovna saxelmwifo sargebelze“ legiti-
murad CaiTvalos, sasamarTlos moTxovniT calkeuli kriteriumebi 
unda dakmayofildes. sasamarTlos mixedviT, amisTvis sakmarisi ar 
aris mxolod calmxrivi abstraqtuli survili saWiroeba an molodini. 
rogorc sasamarTlom aRniSna:“ sakuTrebis interesebi, ra Tqma unda 
ar iqmneba konstituciis mier. aramed isini iqmnebian da maTi farglebi 
ganisazRvreba arsebuli wesebiTa da maTi gagebiT, romlebic momdi-
nareoben damoukidebeli wyarosgan, rogoricaa magaliTad Statis 

276 McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E.2d 517, 522 (1892). 
277 Bell v. Burson, 402 U.S. 535 (1971). 
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kanonmdebloba. es wesebi da maTi gageba uzrunvelyofen calkeul 
sargebels da afuZneben moTxovnebs am sargeblis miRebaze“.278 

2.3 sicocxlis interesi 

aSS-is uzenaesi sasamarTlo Tavs ikavebs „sicocxlis“ amomwuravi 
ganmartebisgan. sicocxlis interessac sasamarTlos „jerovani pro-
ceduris“ procesualuri garantiis iurisprudenciis SedarebiT mcire 
nawili uWiravs. sicocxlis „warTmevis“ yvelaze cxad SemTxvevaSi, 
sikvdiliT dasjis saqmeebTan mimarTebiT, sasamarTlo Tavis stan-
dartebs ZiriTadad me-8 Sesworebis (sastiki da uCveulo sasjelis 
akrZalva) aviTarebs.279 

amis miuxedavad, sikvdiliT dasjis Sesaxeb calkeul saqmeebSi 
sasamarTlo merve SesworebasTan erTad eyrdnoboda „jerovani pro-
ceduris“ klauzulasac sicocxlis interesze miTiTebiT. „jerovani 
proceduris“ garantiebi gansakuTrebiT Zlieria sisxlis samarTlis 
procesSi im saqmeebSi, sadac sikvdiliT dasja aris gaTvaliswinebu-
li sasjelad. Tumca sikvdiliT dasjis ganaCenis gamotanis Semdeg, 
saapelacio stadiebze „jerovani proceduris“ garantiebis moqmedeba 
sustdeba. „sikvdiliT dasasjelTa rigSi“ ganwesebuli msjavrdebuli 
inarCunebs „rezidualur“ sicocxlis interess, Tumca am interesis 
ZiriTadi nawili sasikvdilo ganaCenis safuZvelze mis mimarT moq-
medebas wyvets.280 

sikvdiliT dasjis miRma, abortis konteqstSi sasamarTlom uari 
Tqva Canasaxis individualuri sicocxlis interesis aRiarebaze da 
„jerovani proceduris“ procesualuri garantiebis gamoyenebaze.281 
pasiuri evTanaziis SemTxvevaSi, ki sasamarTlom aRiara „sicocxlis 
interesis“ arseboba da „jerovani proceduris“ procesualuri ga-
rantiebis relevanturoba.282 

278 Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972). 
279 Rhonda Wasserman, Procedural Due Process: A Reference Guide to the United States Constitution, 

(2004), p.32. 
280 Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998). 
281 Roe v. Wade, 410 U.S. 113 (1973). 
282 Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261 (1990). 
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3. dabalansebis testi „jerovani proceduris“ 
gansasazRvrad 

dabalansebis testi, romelic moqmedi konstituciuri precedentia 
da romlis safuZvelze xdeba imis gansazRvra, konkretul konteqstSi 
ra aris „jerovani procedura“ aSS-is uzenaesma sasamarTlom das-
rulebuli formiT 1976 wlis gadawyvetilebaSi meTiusi eldrijis 
winaaRmdeg Camoayaliba.283 meTiusis konteqsti administraciuli da 
keTildReobis saxelmwifo, kerZod ki SezRuduli SesaZleblobis 
pirTa saxelmwifo daxmarebis programis administrireba iyo. fede-
raluri biujetidan dafinansebul programas federaluri da Statis 
xelisuflebis organoebi erTad uwevdnen administrirebas. 

mosarCeles miaCnda, rom misTvis SezRuduli SesaZleblobis pir-
TaTvis gankuTvnili saxelmwifo daxmarebis Sewyvetis Sesaxeb ga-
dawyvetilebis miReba ise, rom ar gaimarTa Sesabamisi mosmena, sadac 
mtkicebulebebis gamokvleva unda momxdariyo arRvevda „jerova-
ni proceduris“ klauzulis procedurul aspeqts. mniSvnelovania 
aRiniSnos, rom mocemul SemTxvevaSi xelmisawvdomi iyo Semdgomi 
sasamarTlo kontroli administraciul sasamarTloebSi. sarCeli 
dakmayofilebis SemTxvevaSi mosarCele miiRebda ukanonod Sewyvetili 
daxmarebis mTel odenobas. 

„jerovani procesis“ klauzuliT daculi arsebiTi interesis 
warTmevis Semdgomi sasamarTlo kontroli zogierT SemTxvevaSi Se-
saZlebelia, rom miCneul iqnes rogorc sakmarisi „konstituciurad 
jerovnad“ dasakvalificireblad. Tumca rodesac mosarCele davobs 
Tavad am interesis Selaxvamdel procesze, gansakuTrebiT ki im pro-
ceduraze, romlis saSualebiTac isini ilaxeba pasuxi dabalansebis 
testis Sedegzea damokidebuli da Semdgomi sasamarTlo kontrolis 
arseboba iseve rogorc Selaxuli interesis restituciis SesaZle-
bloba SeiZleba ar iyos sakmarisi imisaTvis rom warTmevis dros 
proceduruli defeqti gadawonos. 

meTiusis saqmemde, centraluri precedenti iyo uzenaesi sasa-
marTlos gadawyvetileba saqmeze goldbergi kelis winaaRmdeg.284 am 
saqmeSi zogadad saxelmwifo Semweobis miRebis sakiTxze savaldebu-
lo procedurebi iyo dasadgeni. goldbergis standartiT, Semweobis 

283 Mathews v. Eldridge, 424 U.S. 319 (1976).
284 Goldberg v. Kelly, 397 U.S. 254 (1970)
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Sewyvetis sakiTxTan dakavSirebiT aucilebeli iyo zepiri mosmenis 
Catareba da mtkicebulebebis wardgena-gamokvleva. meTiusis saqme-
Si, qvemdgomma federalurma sasamarTloebma swored goldbergis 
standarti gamoiyenes da zepiri mosmenisa da mtkicebulebebis ga-
mokvlevis ararseboba miiCnies „jerovani procesis“ konstituciuri 
moTxovnebis darRvevad. 

Sesabamisad, aSS-is uzenaes sasamarTlos meTiusis saqmeSi mouwia 
ara mxolod am saqmis garemoebebis gamorCeva goldbergisgan, aramed 
arsebiTad daxvewa dabalansebis testis elementebisa, rac safuZvlad 
daedo meTiusis saqmis gadawyvetasac. sasamarTlos mTavari dazus-
teba gamosayenebel standartSi iyo is, rom goldbergSi dadgenili 
„sasamarTlo ganxilvasTan Zalian axlos myofi“ mosmenis Catareba 
keTildReobis saxelmwifos konteqstSi yvela SemTxvevaSi ar iyo 
konstituciurad savaldebulo. 

meTiusSi kvlav iqna gameorebuli rom: „es sasamarTlo Tanmimde-
vrulad adgenda, rom mosmenis raRac forma aris aucilebeli manam 
sanam individs sabolood waarTmeven sakuTrebis interess“. sasa-
marTlom aseve yuradReba gaamaxvila am konstituciuri moTxovnis 
Sinaarsobriv mniSvnelobaze. „Cveni sazogadoebis sabaziso principia 
ufleba mogisminon manam, sanam mogisjian nebismieri saxis did zians, 
maSinac rodesac es ar moicavs sisxlissamarTlebrivi msjavrdebis 
stigmasa da sirTuleebs“.285 

aqve aRiniSna kidev erTi mniSvnelovani zogadi standarti. „je-
rovani procesis“ fundamenturi moTxovnaa SesaZlebloba mogisminon 
„Sesaferis dros da Sesaferisi formiT“. am zogadi standartis gameo-
rebasTan erTad, sasamarTlom moiyvana gadawyvetilebebi, sadac mos-
menaze mtkicebulebebis gamokvleva da sasamarTlosTan miaxlovebuli 
procesi ar iyo is rasac „jerovani procesis“ klauzula moiTxovda. 

Sesabamisad, sasamarTlom aRniSna, rom truizmia is rom „jerovani 
procesi gansxvavebiT sxva samarTlebrivi wesebisgan ar aris teqni-
kuri cneba romelsac gansazRvruli Sinaarsi aqvs drois, adgilis 
da garemoebebis miuxedavad“.286 sasamarTlosve mosazrebiT, „jerovani 
procesi moqnili cnebaa da moiTxovs imgvar proceduruli dacvis 
garantiebs, rasac konkretuli situacia iTxovs“. „amrigad, im sakiTxis 

285 Mathews, Supra. 
286 Ibid. 
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gadawyveta konstituciurad sakmarisia Tu ara am saqmeSi moyvanili 
administraciuli procedurebi, moiTxovs im kerZo da saxelisuflebo 
interesebis analizs romelzec isini axdenen gavlenas“.287 

meTiusis saqmeSi sasamarTlom Semdegnairad Camoayaliba dabalanse-
bis testis sami ZiriTadi komponenti. „jerovani procesis specifikuri 
moTxovnebis identifikacia zogadad moiTxovs ganxiluli iyos sami 
gansxvavebuli faqtori: pirveli, kerZo interesi romelzec gavlena 
unda moaxdinos saxelisuflebo moqmedebam; meore, gamoyenebuli 
procedurebis meSveobiT am interesis mcdarad Selaxvis riski da 
damatebiTi/Camnacvlebeli procedurebis, Tu aseTi arsebobs SesaZlo 
Rirebuleba da bolos, xelisuflebis interesi, Sesabamisi funqciis 
bunebis CaTvliT, aseve fiskaluri da administraciuli tvirTi ro-
melic moyveba damatebiT da Camanacvlebel procedurebs“.288 

aRniSnuli dazustebuli standartis safuZvelze Semowmebis Sede-
gad, sasamarTlom pirvelive aspeqtSi gamijna meTiusis saqme gold-
bergis saqmisgan. goldbergis saqmeSi, saxelmwifo daxmarebas mimRebi 
finansuri saWiroebis safuZvelze iRebda, Semosavlis gareSe yofnis 
gamo. Sesabamisad, rogorc sasamarTlom goldbergis saqmeSive aRniS-
na: „umTavresi faqtori am konteqstSi, faqtori romelic ar gxvdeba 
TiTqmis arc erT sxva SemTxvevaSi, rodesac xelisuflebisgan misaRebi 
sargebeli wydeba aris is, rom am SemTxvevaSi daxmarebis Sewyvetam da-
vis gadawyvetamde imaze ekuTvnis Tu ara pirs daxmareba, iseT mimRebs 
romelsac es daxmareba ekuTvnis SeiZleba waarTvas sicocxlisTvis 
aucilebeli saxsrebi sanam is gadawyvetilebas elodeba“.289 

meTiusis saqmeSi, droebiTi Sromisuunarobis safuZvelze gasacemi 
daxmareba, ar iyo dafuZnebuli mimRebis finansur saWiroebaze. igu-
lisxmeboda, rom mimRebs hqonda sxva qoneba/Semosavalic da misi cxo-
vreba ar iyo srulad damokidebuli am daxmarebaze. amrigad, rogorc 
Sesabamisi arsebiTi interesis buneba aseve am interesis TviTneburi/
gaumarTlebeli Selaxvidan gamomdinare riskebic mniSnvnelovani 
faqtori SeiZleba iyos. sasamarTlosTvis, goldbergis saqmesTan 
SedarebiT, meTiusis saqmeSi aseTi riski gacilebiT dabali iyo. 

sasamarTlom gaiTvaliswina, rom droebiTi SezRuduli SesaZle-
blobis/Sromisuunarobis dros, daxmarebis mimRebs aseve hqonda Se-

287 Ibid. 
288 Ibid. 
289 Goldberg, Supra. 
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mosavlis sxvadasxva potenciuri wyaroebi. Sesabamisad, sasamarTlom 
daaskvna, rom kidev ufro naklebi gamarTleba arsebobda goldbergis 
gamonaklisis gamosayeneblad im zogadi wesidan, „romelic sasamarTlos 
gadawyvetilebebiTaa damkvidrebuli, rom pirisTvis zianis momtani 
administraciuli moqmedebis win, mtkicebulebis ganxilviT Catare-
bul mosmenaze naklebi procedura aris sakmarisi“. 

dabalansebis testis meore faqtoris awonvisas, sasamarTlos uwevs 
zedmiwevniT Seafasos konkretuli procedurebis konteqsti, imsje-
los am procedurebis samarTlianobaze rogorc damoukideblad aseve 
SedarebiT im alternatiul procedurebTan, romelsac mosarCele 
iTxovs damatebiT, an rogorc Camanacvlebel proceduras. goldbergis 
saqmis garemoebebSi, mniSvnelovani iyo is, rom saWiroebis gansazRvra, 
romelsac unda gadaewyvita daxmarebis gacemis sakiTxi, moiTxovda 
mravalferovani informaciis ganxilva-gamokvlevs, iseve rogorc 
mowmeTa gamokiTxvas, romelTa damajereblobisa da sandoobis gan-
sazRvra xSirad gadamwyveti faqtori iyo gadawyvetilebis misaRebad. 

Semosavlis arqonis gamo daxmarebis gacemis konteqsti, gansxvav-
deboda meTiusis saqmeSi droebiTi SezRuduli SesaZleblobis dax-
marebis gacemis konteqstisgan. am ukanasknel SemTxvevaSi, ZiriTadi 
gadawyvetilebis miReba werilobiT gacemuli samedicino daskvnebis 
safuZvelze xorcieldeboda. miuxedavad imisa, rom SesaZlebelia es 
samedicino daskvnebi iSviaT SemTxvevaSi sadavo gamxdariyo da Se-
saZloa damajereblobisa da sandoobis sakiTxiT damdgariyo, Tumca 
mxolod gamonaklis saqmeebSi. sasamarTlos daskvniT: „proceduruli 
jerovani procesis wesebi iqmneba im riskis gaTvaliswinebiT romelic 
TavisTavad axasiaTebs WeSmaritebis dadgenis process da romelic 
vrceldeba zogadad da ara iSviaT gamonaklis saqmeebze. Sesabamisad, 
mtkicebulebis gamokvleviT mosmenis an Tundac zepiri mosmenis Cata-
rebis SesaZlo Rirebuleba gadawyvetilebis mimRebisTvis arsebiTad 
dabalia goldbergis saqmesTan SedarebiT“.290 

dabalansebis testis mesame elementi, ukve saxelisuflebo inte-
resis, kerZod ki xelisuflebis mier damatebiTi/Camnacvlebeli pro-
cedurebis ganxorcielebis administraciuli da finansuri tvirTia. 
aSS-is uzenaesi sasamarTlos mosazrebiT: „mxolod finansur danaxarjs 
ar gaaCnia gadamwyveti wona imis gansazRvrisas, moiTxovs Tu ara 

290 Mathews, Supra.
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konstituciuri ‘jerovani procesi’ konkretul proceduruli dacvis 
saSualebas romelime administraciuli gadawyvetilebis misaRebad. 
Tumca xelisuflebis da Sesabamisad sazogadoebis interesi dazo-
gon mwiri fiskaluri da administraciuli resursebi aris faqtori, 
romelic aseve unda Sewonili iyos gadawyvetilebis miRebisas“.291 

uzenaesi sasamarTlo ar Sesula mxareebis mier warmodgenili fi-
nansuri daTvlebis siRrmiseul ganxilvaSi. sasamarTlosTvis cxadi 
iyo, rom mosmenebis raodenobis gazrda, iseve rogorc Semweobis ga-
daxdis gagrZeleba mosmenis mimdinareobisas mniSvnelovan fulad da 
administraciul tvirTs moitanda. Sesabamisad, sasamarTlos daskvniT, 
meTiusis saqmeSi SezRuduli SesaZleblobis kompensaciis Sewyveta 
ar saWiroebda mtkicebulebebis gamokvleviT mosmenis Catarebas, 
konstituciis „jerovani procesis“ klauzulis Tanaxmad. 

sasamarTlos mier am gadawyvetilebis miReba efuZneboda balanss, 
mis mier Camoyalibebuli testis samive elementis mixedviT. kerZod, 
sasamarTlos azriT, SezRuduli SesaZleblobis gamo gacemuli 
daxmarebis usamarTlod warTmevis riski ver gadawonida am daxma-
rebis Sewyvetis procedurad mtkicebulebis gamokvleviT mosmenis 
gaTvaliswinebis dabal Rirebulebas am riskis asarideblad, xolo 
SesaZlo administraciuli da finansuri tvirTi ki kerZo interesis 
mier misaReb sargebelze aRmatebuli iyo. 

miuxedavad imisa, rom TiToeul am faqtors sasamarTlo damouk-
deblad ikvlevs da awonis, TiToeulisTvis miniWebul wonas gavlena 
aqvs saboloo balanszec da sxva faqtoris wonasa da Sefasebazec. 
iq sadac konstituciiT daculi arsebiTi interesis Selaxvis riski 
mniSvnelovnad maRalia, mxolod maRal administraciul da fiskalur 
tvirTs ar SeuZlia gadawonis ufro Zlieri proceduruli dacvis 
garantiebis saWiroeba. Tumca aq meore faqtoric aucileblad unda 
dakmayofildes — gaZlierebul proceduruli dacvis garantiebi 
Rirebuli unda iyos arsebiTi interesis Selaxvis Tavidan aridebis 
miznisTvis. 

gaZlierebul proceduruli dacvis garantiebze mosarCelis mo-
Txovna ver kmayofildeba, Tu rogorc meTiusis saqme gviCvenebs 
arsebiTi interesis Selaxvis riskebi dabalia da SemoTavazebul 
procedurebsac ar SeuZliaT am riskebis Tavidan aridebis miznis 

291 Ibid. 
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miRweva. aseT dros, rogorc meTiusSi vixileT, mniSvnelovani da 
wonadi xdeba fiskaluri da administraciuli tvirTi, romelic am 
procedurebis implementacias sWirdeba. 

konkretul samarTlebriv konteqstebSi balansirebis am elementebis 
moTxovnebi gadaiTargmneba konkretul konteqstualur argumentebad. 
magaliTad, meTiusis saqmeSi, sasamarTlosTvis mniSvnelovani iyo is, 
rom mtkicebulebis gamokvleviT mosmenebis CatarebasTan dakavSire-
buli xarjebi gaRebuli unda yofiliyo socialuri keTildReobis 
saerTo biujetidan da Sesabamisad, imaT mimarT vinc daxmarebas ar 
imsaxurebda, procedurul nawilSi daxarjuli mniSvnelovani saxs-
rebi unda mokleboda maT visac es daxmareba ekuTvnis da esaWireoba. 

socialuri keTildReobisa da administraciuli saxelmwifos konte-
qstSi kidev erTi sakiTxi romelic sasamarTlom meTiusis saqmeSi wina 
planze wamowia, iyo zogadad administraciul moqmedebaze sasamarTlos 
tipis procedurebis savaldebulod Tavsmoxveva. am mxriv, sasamarTlom 
gaimeora administraciuli saxelmwifos legitimaciis da misi kons-
tituciur sistemaSi moqcevis gamarTlebis Tanmxlebi argumentebi, 
kerZod imis Sesaxeb, rom administraciuli organoebis funqcia, buneba 
da specifika xSirad ver Tavsdeba sasamarTlos muSaobis formebsa da 
procedurebTan, Sesabamisad am ukanasknelis sruli transplantacia 
administraciuli saxelmwifos konteqstSi gaumarTlebeli iqneboda. 

4. „damoukidebeli da neitraluri gadawyvetilebis 
mimRebi“, rogorc „jerovani procesis“ 

konstituciuri moTxovna 

rogorc wina nawilis ganxilvisas aRvniSneT, konstituciurad 
„jerovani proceduris“ centrSi moiazreba SesaZlebloba saTanado 
dros da saTanado formiT mosmenisa da Setyobinebisa, rodesac 
arsebiTi konstituciuri uflebrivi interesis xelisuflebis mier 
SezRudva dgas dRis wesrigiSi. rogorc vnaxeT, dabalansebis testi 
ar moiTxovs, rom yvela SemTxvevaSi aRniSnuli mosmena zepirad da 
winaswar gaimarTos an/da mtkicebulebebis srulyofili gamokvlevis 
forma hqondes. 

Tumca miuxedavad imisa, Tu rogoria moTxovnili procedurebis 
moculoba da ra SeiZleba CaiTvalos „mosmenad“ konstituciuri 
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„jerovani procesis“ miznebisTvis, man unda Seasrulos umTavresi 
konstituciuri mizani am garantiisa da Tavidan aicilos arsebiTi 
uflebrivi konstituciuri interesis gaumarTlebeli Selaxva. es 
mizani miuRweveli darCeba, Tu gadawyvetilebis mimRebi ar iqneba 
neitraluri da damoukidebeli. calkeul SemTxvevebSi, sxva pro-
ceduruli elementebi arsebiTad gansazRvraven gadawyvetilebis 
mimRebis damoukideblobas, Tumca xSir SemTxvevaSi, amgvari arsebiTi 
kavSiri ar arsebobs. 

dabalansebis testis SemoRebis Semdeg, aSS-is uzenaes sasamarTlos 
akritikebdnen ufro metad instrumentalisturi da pragmatistuli 
midgomis damkvidrebisTvis, sadac „jerovani procesis“ Rirebule-
bebze metad aqcenti administraciul da fiskalur xelsayrelobaze 
keTdeba. sasamarTlos aseve sayvedurobdnen, rom gadawyvetilebis 
mimRebis neitralurobasa da damoukideblobas arasakmarisad usvam-
da xazs da ar gamoyofda rogorc „jerovani procesis“ centralur 
konstituciur Rirebulebad.292 

Tumca mniSvnelovania aRiniSnos, rom rogorc meTiusis ise Semdgom 
saqmeebSi, gadawyvetilebis mimRebis neitraloba da damoukidebloba Tu 
wina planze ar wamoiweoda, es mxolod imitom, rom misi nagulisxmevad 
miRebis kargad dasabuTebuli varaudi arsebobda. meTiusis saqmeSi 
sasamarTlos specialurad gamoyo im administraciuli Tanamdebobis 
pirebis „keTilsindisieri gansja“, romlebsac kongresma saxelmwifo 
daxmarebebis administrireba kanoniT miando. 

imis miuxedavad, „jerovani procesis“ moTxovnebis Sefardeba 
sasamarTlo konteqstSi xdeba Tu arasasamarTlo, „mosmena“ rom nei-
tralur da damoukidebel arbitrs miemarTeba nagulisxmevadaa miRe-
buli. damoukideblobis moTxovna mxolod sasamarTlo organoebze 
ar vrceldeba, Tumca maT SemTxvevaSi damoukidebloba xSirad ubra-
lod nagulisxmevia. es ar niSnavs, rom arasasamarTlo konteqstebSi 
damoukideblobis moTxovna ar arsebobs. Tumca aseT konteqstebSi 
proceduruli moTxovnebis gamkacreba aisaxeba damoukideblobis 
moTxovnazec. 

hamdi ramsfeldis winaaRmdeg, am saukuneSi aSS-is uzenaesi sasa-
marTlos mier miRebuli erT-erTi yvelaze winaaRmdegobrivi gadawy-

292 Redish and Marshall, Supra. 
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vetilebaa sazogadoebrivi azris mxriv.293 saqme Seexeba e.w. „teroriz-
mis winaaRmdeg omis“ specifikur konteqsts, romelSic aSS CarTuli 
aRmoCnda 2001 wlis 11 seqtembris teroristuli aqtebis sapasuxod. 
hamdi aSS-is moqalaqe gaxldaT, romelic Seipyres da rogorc „mtris 
mebrZoli/kombatanti“ ganusazRvreli vadiT daakaves aSS-is sazRvrebs 
miRma. 

hamdis sarCelis erT-erTi mTavari konstituciuri sakiTxi Seexe-
boda imas, SeeZlo Tu ara mas „mtris kombatantad“ misi dakavebis da 
aseTad klasifikaciis sakiTxi gaesaCivrebina da ra iqneboda aseT dros 
konstituciurad savaldebulo „jerovani procedura“. mniSvnelova-
nia, rom mxareebi sadavod ar xdidnen imas rom hamdisTvis rogorc 
aSS-is moqalaqisTvis xelmisawvdomi unda yofiliyo habeas corpus 
garantiis safuZvelze federalur sasamarTloebSi misi dakavebis 
gasaCivrebis SesaZlebloba. 

amis miuxedavad, habeas corpus-is Semowmebis farglebSi, Ria iyo 
sakiTxi imis Sesaxeb, Tu rogori procedura iyo konstituciurad 
jerovani. aRmasrulebeli xelisuflebis argumenti efuZneboda prezi-
dentis rogorc umaRlesi mTavarsardlis konstituciur uflebamo-
silebebs saomar mdgomareobaSi da amtkicebda, rom Sepyrobis Semdeg 
samxedro Tanamdebobis pirebis mier „mtris kombatantis“ statusis 
miniWeba konstituciurad sakmarisi „jerovani procesi“ iyo maTi 
ganusazRvreli vadiT dasakaveblad. 

xelisuflebis warmomadgenlebi amtkicebdnen, rom konstituciuri 
principebi, rogoricaa xelisuflebis danawileba, moiTxovda omis 
warmoebaSi aRmasrulebeli xelisuflebis gansakuTrebuli rolisa da 
funqciis aRiarebas. Sesabamisad, isini amtkicebdnen, rom sasamarTlos 
mier „mtris kombatantebis“ dakavebis kanonierebis kontroli maqsi-
malurad SezRuduli unda yofiliyo da yvelaze meti, dafuZneboda 
„raime mtkicebulebis“ warmodgenis standarts. 

hamdis saqmeSi uzenaesma sasamarTlom uaryo es argumentacia. 
sasamarTlom gamoiyena meTiusis dabalansebis testi da daaskvna, rom 
arc xelisuflebis da arc qvemdgomi sasamarTlos mier SemoTavaze-
buli procedurebi ar akmayofilebda konstituciiT gansazRvrul 
balanss. xelisuflebis mier warmodgenili procedurebi Seusabamod 
zrdida Tavisuflebis TviTneburi SezRudvis riskebs, mosarCelisa 

293 Hamdi v. Rumsfeld, 542 U.S. 507 (2004) 
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da pirveli instanciis sasamarTlos mier warmodgenili sasamarTlo 
dacvis garantiebi ki arasaTanado tvirTs awesebda omSi CarTuli 
aRmasrulebeli xelisuflebisTvis ise, rom am tvirTis dawesebiT 
naklebi Rirebuleba iqmneboda adamianis konstituciuri interesebis 
dacvis kuTxiT. 

hamdis saqmeSi, sasamarTlo Seecada daebalansebina ori Zlieri 
konkurentuli interesi. erTi mxriv, moqalaqis Tavisuflebis saba-
ziso interesi (Tavisufleba fizikuri xelSeuxeblobis TviTneburi 
darRvevisgan), xolo meore mxriv, „terorizmis winaaRmdeg omis“ 
specifikuri konteqsti da xelisuflebisTvis Seusabamo tvirTis 
dawesebisgan Tavis aridebis imperativi. Sedegad, rogorc dabalan-
sebisas umetesad xdeba xolme verc erTi es principi da Rirebuleba 
saTanadod da srulad ver iqna daculi. 

am mxriv gansakuTrebiT aRsaniSnavia is, rom sasamarTlom dasaSvebad 
miiCnia iribi mtkicebulebebis gamoyeneba dakavebis dasasabuTeblad, 
iseve rogorc xelisuflebis mier warmodgenili mtkicebulebebis 
sasargeblod prezumfciis arseboba im daTqmiT, rom es prezumfcia 
gabaTilebadia dakavebulis mier, rac Tavis mxriv mtkicebis tvirTis 
dakavebulze gadatanis dasaSvebad aRiarebas niSnavs. 

Tumca sasamarTlom aseve dauSveblad miiCnia, rogorc sasamarTlo 
kontrolis dabali, „raime mtkicebulebis“ standarti iseve, dakavebis 
kanonierebis Semowmebis pirveladi procedura. swored am proce-
durasTan mimarTebiT mouwia sasamarTlos emsjela damoukidebel 
gadawyvetilebis mimRebze rogorc „jerovani procesis“ konstitu-
ciuri garantiis centralur Rirebulebaze. 

sasamarTlos daskvniT: „dakavebul moqalaqes romelsac surs gaa-
saCivros sakuTari klasifikacia rogorc „mtris kombatanti“ unda 
Seatyobinon misi klasifikaciis faqtobrivi safuZvlis Sesaxeb da 
miscen samarTliani SesaZlebloba gaabaTilos xelisuflebis faq-
tobrivi mtkicebebi neitraluri gadawyvetilebis mimRebis winaSe“. 
sasamarTlo moixmobs dadgenil konstituciur standarts, rom „je-
rovani procesi moiTxovs pirvel rigSi neitralur da miukerZoebel 
mosamarTles“.294 

sasamarTlos daskvniT: „konstituciurad naklovani nebismieri 
procesi, sadac aRmasrulebeli xelisuflebis faqtobrivi mtkicebebi 

294 citirebs -Ward v. Monroeville, 409 U. S. 57, 61–62 (1972) 
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srulad winaaRmdegobis gareSea gaziarebuli an ubralod arsebobs 
maTi sisworis prezumfcia, sadac (mtris) kombatantad navaraudev 
pirs ar aqvs SesaZlebloba sawinaaRmdego daamtkicos“. Sesabamisad 
uzenaesi sasamarTlosTvis miuRebelia habeas corpus sasamarTlo 
Semowmebis stadiaze dabali mtkicebiTi standartis gamoyeneba, ro-
desac mosarCeles ar hqonia wina procesi sxva tribunalis winaSe da 
ar hqonia SesaZlebloba neitraluri gadawyvetilebis mimRebis winaSe 
gaebaTilebina aRmasrulebeli xelisuflebis faqtobrivi mtkicebebi. 

uzenaesma sasamarTlom aseve uaryo xelisuflebis argumenti, rom 
hamdis samxedro pirebTan dakiTxvis dros hqonda SesaZlebloba gaeba-
Tilebina is faqtobrivi mtkicebebi rac safuZvlad daedo mis „mtris 
kombatantad“ klasifikacias. amis pasuxad sasamarTlom ganacxada rom: 
„dakiTxva mis mier vinc Segipyro, miuxedavad imisa rom sadazvervo 
informaciis mogrovebis efeqturi saSualeba SeiZleba iyos, veranairad 
ver akmayofilebs konstituciurad adekvaturi neitraluri gadawyve-
tilebis mimRebis winaSe faqtebis damdgeni procesis moTxovnebs“. am 
kuTxiT, sasamarTlom kidev erTxel gaimeora Sesabamisi konstituciuri 
standartebi „damoukidebel gadawyvetilebis mimRebTan“ mimarTebiT: 
„jerovani procesis samarTlis safuZvelze pirs aqvs ufleba iseT 
gadawyvetilebis mimRebze, romelic ar aris iseT mdgomareobaSi, 
sadac arsebobs SesaZlo cduneba mosamarTlisTvis rogorc saSualo 
adamianisTvis.. rom is am saqmeSi wonasworobas sufTad, WeSmaritad da 
mSvenivrad ar SeinarCunebs“. sasamarTlom aseve yuradReba gaamaxvila 
rom sxva mxriv samarTliani msajulebic ki zogadi wesis mixedviT eqvem-
debarebian diskvalifikacias Tu maT gaaCniaT interesi davis SedegSi.295 

Sesabamisad, sasamarTlom daaskvna, rom procesi romelic hamdis 
hqonda misi statusis gansazRvrisas ar Seesabameboda „jerovani 
procesis“ konstituciur moTxovnebs. sasamarTlom aseve aRniSna, 
rom SesaZloa, statusis pirveladi gansazRvrisas saTanado proce-
durebiT Seqmnil da moqmed samxedro tribunals daekmayofilebina 
„jerovani procesis“ moTxovnebi. Tumca ramdenadac hamdis misi sta-
tusis dadgenisas „jerovani procesi“ saerTod ar hqonda miRebuli, 
mTeli pasuxismgebloba am procesis uzrunvelyofisa im federalur 
sasamarTloebze gadadioda, romelTac misi habeas corpus-is saCivari 
unda ganexilaT. 

295 Tumey v. Ohio, 273 U. S. 510, 522 (1927). 
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5. „jerovani procesis“ moTxovnebi gadawyvetilebis 
mimRebis miukerZoeblobasTan dakavSirebiT

rogorc wina ganxilvaSic gamoCnda, „jerovani procesis“ iuris-
prudenciaSi „damoukidebeli gadawyvetilebis mimRebis“ moTxovna 
arsebiTadaa dakavSirebuli miukerZoeblobis moTxovnasTan. rogorc 
uzenaesi sasamarTlo aRniSnavs: „samarTliani sasamarTlo procesi 
samarTliani tribunalis winaSe jerovani procesis sabaziso mo-
Txovnaa“.296 

aRniSnuli moTxovnebi vrceldeba rogorc sasamarTloebze ise 
administraciul organoebze romelic sasamarTlo wesiT gadawyve-
tilebis miRebiT arian dakavebuli.297 

„mikerZoebuli gadawyvetilebis mimRebi ara mxolod konstitu-
ciuradaa miuRebeli, aramed ‘Cveni samarTlis sistema yovelTvis 
muSaobda Tavidan aeridebina usamarTlobis SesaZleblobac ki.’298 am 
miznis miRwevis procesSi gamovlinda situaciebi, romelic rogorc 
gamocdileba gvaswavlis mosamarTlis an gadawyvetilebis mimRebis 
realuri mikerZoebis albaTobas imdenad amaRlebs rom konstitu-
ciurad Seuwynarebels xdis. aseT SemTxvevebs Sorisaa msajulis 
qonebrivi daintereseba davis SedegSi an SemTxveva rodesac msajuli 
aris samizne mxaris mier pirovnuli Seuracxyofis an kritikisa. 

„miukerZoeblobis Zireuli gansazRvreba gulisxmobs mikerZoebis 
arqonas procesis nebismieri monawilis mimarT. miukerZoebloba am 
gagebiT garantiaa kanonis Tanaswori Sefardebisa. ufro zustad, 
es aris garantia mxarisTvis, rom mosamarTle, romelic mis saqmes 
moismens kanons mis mimarTac iseve gamoiyenebs rogorc sxva mxaris 
mimarT“.299 

gadawyvetilebaSi saqmeze viTrou larkinis winaaRmdeg,300 uzenaes 
sasamarTlos unda gadaewyvita aris Tu ara sagamoZiebo da gadawyveti-
lebis miRebis funqciebis gaerTianeba Seusabamo „jerovani procesidan“ 
gamomdinare miukerZoeblobis moTxovnebisa. sasamarTlom aRniSna 
rom: „mtkicebas, rom sagamoZiebo da sasamarTlo gadawyvetilebis 

296 In re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942 (1955). 
297 Gibson v. Berryhill, 411 U.S. 564, 579, 93 S.Ct. 1689, 1698, 36 L.Ed.2d 488 (1973).
298 In re Murchison, supra, 349 U.S., at 136, 75 S.Ct., at 625; cf. Tumey v. Ohio, 273 U.S. 510, 532, 47 

S.Ct. 437, 444, 71 L.Ed. 749 (1927).
299 Republican Party of Minnesota v. White, 536 U.S. 765 (2002) 
300 Withrow v. Larkin, 421 U.S. 35 (1975).
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miRebis funqciebis kombinacia aucileblad qmnis mikerZoebis arakons-
tituciur risks administraciul sasamarTlo warmoebaSi mtkicebis 
ufro mZime tvirTis daZleva sWirdeba. mas dasWirdeba daZlios im 
pirTa patiosnebisa da wesierebis prezumfcia romlebic msajule-
bad msaxuroben da damarwmuneblad imis damtkiceba, rom adamianuri 
sisusteebisa da fsiqologiuri tendenciebis realisturi Sefasebis 
safuZvelze, erTi da imave pirebisTvis sagamoZiebo da samosamarTlo 
gadawyvetilebis miRebis uflebamosilebebis gadacema qmnis realuri 
mikerZoebis da winaswarganwyobis Seqmnis imgvar riskebs, rom es pra-
qtika unda aikrZalos jerovani procesis moTxovnebis adekvaturi 
ganxorcielebis misaRwevad“. 

gadawyvetilebaSi saqmeSi breisi gremlis winaaRmdeg, sasamarT-
lom daaskvna rom arsebobda gonivruli safuZveli mikerZoebisa im 
mosamarTlis mier, romelsac msjavri dasdes qrTamis aRebaSi, sxva 
saqmeebSic sadac misi mikerZoebis Sesaxeb mtkicebulebebi ar arsebob-
da.301 braldebulebis saqmeebSi, mosamarTlis mier qrTamis aReba an 
mikerZoebis sxvagvari darRvevis faqtebi ar iyo, Tumca braldebulebs 
hqondaT eWvi rom mosamarTle maT mimarT SeiZleba gansakuTrebiT 
mkacri yofiliyo im safuZvliT rom sxva saqmeebze misi mikerZoebis 
mimarT da meqrTameobis Sesaxeb gaCenili eWvebis gaqarwyleba ecada. 
sasamarTlom daaskvna, rom es eWvi sakmarisi iyo mtkicebulebebis 
gamokvlevisTvis, miuxedavad imisa rom mcire iyo Sansi mosamarTlis 
mikerZoebis mtkicebulebebis moZiebisa. 

daskvna 

winamdebare nawilis analiziT ramdenime mniSvnelovani daskvnis 
gakeTebaa SesaZlebeli. pirvel rigSi, aSS-is federaluri konstitu-
ciis struqturuli konstituciuri garantiebis siZliere ganapiro-
bebs federaluri sasamarTloebis konteqstSi damoukideblobisa da 
miukerZoeblobis Rirebulebebis ganxorcielebaSi uflebaTa bilis 
arsebiTi konstituciuri danawesebis Semavsebel-damxmare rols. 

Tumca konstituciis detaluri struqturis miRma instituciur 
konteqstebSi, rogoricaa magaliTad administraciuli da keTil-
dReobis saxelmwifo, arsebiT konstituciur garantiebs, rogoricaa 

301 Bracy v. Gramley, 520 U.S. 899 (1997).
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„jerovani proceduris“ klauzula gadamwyveti funqcia gaaCniaT im 
konstituciuri miznebis misaRwevad, rasac sasamarTlo damoukideblo-
bisa da miukerZoeblobis instituciuri Rirebulebebi emsaxurebian. 

„jerovani proceduris“ klauzulis es Semavsebeli funqcia, miu-
xedavad mniSvnelobisa problemebsac moicavs. dabalansebis testi, 
romelsac aSS-is uzenaesi sasamarTlo iyenebs „jerovani procesis“ 
gansasazRvrad calkeul konteqstebSi zog SemTxvevaSi ufro kate-
goriuli konstituciuri dacvis Sesustebis safuZveli xdeba. 

magaliTisTvis, es tendencia kargad Cans, hamdis gadawyvetilebis 
analizis safuZvelze, sadac dabalansebis testis gamoyenebam Seasusta 
rogorc federaluri sasamarTloebis habeas corpus iurisdiqcia 
ise habeas corpus is konstituciuri garantiis wvdoma- problema, 
romelic miuxedavad wingadadgmuli nabijisa Semdgom bumedieni buSis 
winaaRmdeg saqmeSi ver gamosworda srulad. 

Sesabamisad, aSS-is uzenaesi sasamarTlos iurisprudenciis analizi 
gviCvenebs, rom sasamarTlos damoukideblobisa da miukerZoeblo-
bis Rirebulebebs esaWiroebaT konstituciur struqturaSi myarad 
ganmtkiceba. procesualur da samarTliani sasamarTlos arsebiT 
uflebriv garantiebs SeuZliaT mxolod Seavson es dacva Tumca maT 
srul Camnacvleblad ver gamodgebian. 
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