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This Report is based upon a study of proposed amendments (see Annex 1) by 

the State Constitutional Commission of Georgia to parts of Chapter 1, Chapter 2 

and Chapter 5 (now proposed to be Chapter 6) of the Constitution of Georgia 

(human rights and judiciary). 

It is based upon a preliminary study of the constitutional history and context of 

Georgia, followed by a visit to Tbilisi under the auspices of the USAID-funded 

Promoting Rule of Law in Georgia Activity (PROLoG) from March 13- 18 

where I attended two sessions of the State Constitutional Commission and met 

with the Chair and Deputy Chair.  I also met with the Chief Justice and 

members of the High Council of Justice, the Public Defender, and a number of 

other experts from NGO’s and members of the opposition party. 

In general I am impressed with the amendments, which bring the Constitution 

much more in line with modern standards of European democracy while at the 

same time asserting an independent and sometimes refreshingly creative 

approach to constitutional drafting. 

I have assessed each Article on the basis of the following criteria: 

1. Does the content of the Article meet common European standards in 

respect of human rights and the rule of law? 

2. Do the rights and duties in a relevant Article permit of a limitation?  Are 

the terms of any such limitation appropriate? 

3.  Is the right or duty clearly expressed so as to be accessible to the public?  

4. Is the right enforceable?  And will any enforcement through the courts 

respect the division of functions between courts and other branches of 

government? (This applies particularly, but not solely, to so-called 

“socio-economic rights”) 

5. Are the provisions internally consistent and consistent with the country’s 

values and principles as expressed in the constitution? 

6. Are there any additional rights, institutions, or standards which might 

enhance the constitution’s compatibility with human rights and rule of 

law norms its enforceability or its accessibility? 

  

CHAPTER  1:  GENERAL PROVISIONS 

I understand that this Chapter of the Constitution is not intended to establish 

directly enforceable rights, but rather the principles, aspirations or expressions 

of basic values underlying the Constitution. 

These are divided into three principal values, defining Georgia’s essence as:  

(a)  A “Democratic state” (Article 3); 
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(b)  a “Rule of law” state (Article 4); and 

(c)  a “Social state” (Article 5).  

 

Essential features of each of those values are then set out under the respective 

subsections of each of those Articles.  

Under Article 3 (“Democratic State)”:  

 Subsection (3) initially provided that “people shall exercise their power 

through a referendum, other forms of direct democracy, and their 

representatives”.   

This gives the impression that Georgia is more a popular than a 

representative democracy. I note that that formulation was, sensibly, 

changed in a subsequent draft to: 

“people shall exercise their power through it representatives as well as  

through referendums or other form of direct democracy”.  

Under Article 4 (Rule of Law State): 

 Subsection (2) states that “the State recognises and protects universally 

recognised human rights etc.”   

I suggest that the word “promotes” be added to that subsection after 

“recognises and”. 

 The second part of Subsection 2 provides that “the Constitution does not 

deny those universally recognised human rights and freedoms that are 

not mentioned here but naturally flow from constitutional principles”. 

 

This formulation incorporates in this Chapter Article 39 of the present 

Constitution. Keeping the Article in the revised Constitution is sensible as 

it permits courts and public officials to keep abreast with modern human 

rights developments. Its move from the directly enforceable rights section 

(Chapter 2) to this Chapter may not weaken its impact as otherwise it 

would serve no purpose.    However, if is thought that there is any doubt 

that it is not directly enforceable it should be returned to Chapter 2.  

 

In view of what will be said below re the right to human dignity, the 

formulation in Article 10 of the Estonian Constitution may offer an 

alternative model: 

 

“The rights, freedoms and duties set out in this Chapter shall not 

preclude other rights, freedoms and duties which arise from the spirit of 

the Constitution or are in accordance therewith, and conform to the 
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principles of human dignity and of a state based on social justice, 

democracy, and the rule of law”. 

 

 Subsection 6 provides that Georgian legislation must comply with 

universally recognised principles and rules of international law and that a 

treaty or international agreement takes precedence domestically over 

other normative acts “unless it conflicts with the Constitution”.  This 

provision fits with Subsection 2, above, and is welcome to the extent that 

I understand that Georgia has ratified the leading international human 

rights treaties, which apply directly and therefore supersede domestic 

legislation and official acts.   

 

However, it is noted that these treaties will not necessarily apply directly 

where they are inconsistent with the Constitution and therefore cannot be 

assumed in this Review to apply automatically.  I therefore assess each 

Article by reference to its own text and not as may be supplemented by 

any international treaty obligation to which Georgia is a party. 

Article 7 (Social State – probably more accurately: ‘Welfare State’):  

This Article sets out a number of goals in the area of social and economic 

development. These include, under subsection 4, a requirement that  

“the State support citizen healthcare and social protection, the provision 

of citizens with the subsistence minimum, and suitable dwelling. The State 

helps the citizen with becoming employed. A law determines rules and 

conditions of subsistence minimum”. 

Subsection 5 requires the State more generally to support “development of 

education, science, culture and sports”.  

Subsection 6 requires the State to “ensure[s] environmental protection, rational 

use of natural resources and . . .sustainable ecological development” 

Subsection 7 requires the State to “support the creation of special conditions 

for honouring the rights and interests of disabled people”, and  

Subsection 8 requires the State to “facilitate[s] equal participation of men and 

women in public and political life”.  

I understand that the inclusion of these goals in Chapter 1 of the Constitution, 

rather in Chapter 2 where they now sit (Articles 30-38 – which only seems not 

to include “the provision of a minimum subsistence, and suitable dwelling”) is 

to indicate that they are not open to direct legal enforcement. I have not seen the 

provision in the draft that makes that limitation explicit.  However, on the 
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assumption that the limitation will be made clear in a subsequent version of the 

draft, the question must be asked as to whether moving those rights into Chapter 

1 would diminish their impact.  

The rationale given during the discussions within the Commission, was that the 

rights that are being moved into Chapter 1 are “abstract rights”, and therefore 

not amenable to direct enforcement. At that time the draft had shifted to Chapter 

1 other goals set out presently in Chapter 2, such as some Trade Union Rights -

such as to found and join trade unions; and also the right to healthcare and more 

specific environmental rights. These have, I believe correctly, now been 

restored to Chapter 2 under Article 24 (freedom of work) and Article 26 (right 

to healthcare -which also includes environmental rights).  

I note, however, that other goals in Chapter 2, such as those which relate to free 

entrepreneurship, competition law, and consumer protection, might also appear 

to be more in the nature of “abstract rights”, but these have not been considered 

for replacement in Chapter 1.  Perhaps this reflects a political choice (see 

discussion below re Article 26).   

Some have pointed out what is a well-known argument against “socio-economic 

rights”, namely, that if they are directly enforceable in the courts this will draws 

judges into pronouncing on matters of social policy, and the allocation of scarce 

resources, which is the exclusive role of parliament.  This is why constitutions, 

such as the Indian and Irish, call “socio-economic” goals (such as to social 

security, health or housing): “directive principles of state policy” which cannot 

be enforced directly as constitutional rights.   

In answer to those who object to the socio-economic rights being downgraded, 

the Constitutional Commission replies that they could nevertheless be indirectly 

enforced and also enforced by evoking the principle of “human dignity”, which 

is set out as an enforceable right under Chapter 2 (the new Article 8) of the 

Constitution.  A person, therefore, who is deprived of housing may therefore 

argue that her lack of housing infringes her (enforceable) right to human dignity 

(as has sometimes been done under the German Constitution). On the other 

hand, to leave enforcement of these goals to the courts as they may interpret the 

principle of human dignity is to invite uncertainty.  Judges may or may not take 

this opportunity.  Or may on occasion stretch the concept of human dignity in 

order to interfere unduly in the allocation of scarce financial resources.  

Other constitutions seek to obviate the problems of judicial interference in the 

allocation of scarce resources in different ways.  For example, the Polish 

Constitution specifies some socio-economic goals as “rights”. These include 

social security and health (Articles 67 and 68 of the Polish Constitution).  
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However, it is provided that the extent of the right shall be determined by 

statute (as is proposed in subsection 4 above in respect of the minimum level of 

subsistence, but not in respect of the standard of housing).  A similar provision 

is found in Chapter 28 of the Estonian Constitution.     

The South African constitution of 1996 adopts a different approach. Like the 

Polish and Estonian constitution, it considers as rights, rather than directive 

principles, to housing, clean water, health, social security and environmental 

protection.  However, it qualified such rights by making it clear in most cases 

that “everyone has the right to have access to such rights”, and the duty of the 

state to provide them is not absolute, but qualified as follows:  

“The State must take reasonable and other measures, within its 

available resources, to achieve the progressive realisation [of the 

relevant right]”
1
.  

In practice, therefore, in South Africa  (and a number of countries which have 

since 1996 adopted its model
2
) when there is a dispute in the courts about the 

extent of the State’s obligation to deliver such rights, the courts require largely 

that the State put their mind to their delivery; defer to their judgement of 

“available resources” and only intervene where there is no “reasonable” plan to 

achieve the “progressive realisation” of those rights (the term “progressive 

realisation” adopted from the International Convention on Social and Economic 

Rights”). 

I must note with some apprehension that the socio-economic goals in 

subsection 4 are only open to citizens, unlike their equivalent in Chapter 2, 

which are, with few exceptions, open to everyone.  Compare section 28 of the 

Estonian Constitution which provides socio-economic rights to everyone, 

although a law may limit the right to non-citizens. 

In conclusion, I believe that some of the goals shifted to Chapter 1 (such as to 

sport, science and cultural matters) are better placed there. However, the 

Commission may want to reconsider whether matters at least such as basic 

subsistence, or suitable housing are such  clear aspirations in a “social state” 

that they should be regarded as enforceable rights alongside with others in 

Chapter 2.  If this is done, as has been indicated, this does not mean that the 

judges will therefore be able freely to allocate resources to the relevant right, as 

it is possible to employ one or other of the drafting techniques mentioned above 

                                                           
1
 For a similar formulation in respect of environmental rights see the discussion on Article 26, below. 

2
 These countries include Malawi, Zimbabwe, Kenya, The Maldive Islands, Fiji, East Timor and the Cayman 

Islands. 
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so as to limit such judicial action (and see further my comments on Article 26, 

below). 

  

CHAPTER  2 – FUNDAMENTAL HUMAN RIGHTS AND FREEDOMS 

 

This chapter includes most but not all of those ‘civil and political rights’ set out 

in the International Covenant on Civil and Political Rights (ICCPR) and in the 

European Convention on Human Rights (ECHR), although sometimes in 

different form.  It also includes some rights specifically, and properly, tailored 

to the culture, institutions and history of Georgia. It also retains and expands 

upon rights set out in relatively new constitutions, such as rights to information, 

personal data protection and adds a right to the internet.  

 

Article 8 ( dignity, life and inviolability of person) 

 Subsection 1 provides that human dignity is “inviolable and is protected 

by the State.” Other constitutions phrase dignity as a right: e.g.:  

“everyone has inherent dignity and has the right to have that dignity 

protected and respected”. (South African Constitution Section 10) 

 By placing human dignity together in the same Article as the prohibition 

on torture etc., it seems that it is included primarily to justify such a 

prohibition.  If it were to be seen as a stand-alone right, then dignity may 

more easily be able to be interpreted from time to time to cover some of 

the ‘directive principles’ or ‘socio-economic goals’ presently proposed 

for Chapter 1 (as discussed above). 

 The remaining subsections of this Article meet the European standards set 

out in Article 3 of the ECHR although they are not as emphatically 

expressed.  For example, whereas Subsection 2 now provides that 

“Human life is protected”, under Article 3 of the ECHR a separate 

Article provides that “Everyone’s right to life shall be protected by law. . 

.”. 

  In addition, the particular limitations of this right under Article 2(2) of 

the ECHR might be considered.  (See below my comments on limitation 

of rights in respect of Article 31 below) 

 This Article might also include some provisions of Article 4 of the ECHR 

dealing with rights not otherwise mentioned, such as the prohibition on 
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slavery, servitude and forced labour (which otherwise could be re-

inserted into Article 24 (freedom to work).  

Article 9 (right to equality) 

The proposal provides that: 

“Everyone is equal before the law.” It then prohibits “discrimination on 

the grounds of race, colour of skin, origin, ethnic belonging, language, 

sex, religion, political other opinions, social affiliation, property or other 

social status, place of residence, or other grounds.” 

This formulation goes further than Article 14 of the ECHR to the extent that it 

prohibits discrimination generally, as a ‘stand-alone right’, and not only in 

respect of “the rights and enjoyments set out in the ECHR”. It accords more 

therefore with Protocol 12, Article 1 of the ECHR, which prohibits 

discrimination of “the rights and enjoyments set out in the law”.   

It is welcomed that the proposed Article also seems to apply to discrimination 

by both private individuals or entities and also by public authorities, rather than 

confining the right to discrimination by public authorities alone (as does Article 

1 of Protocol 12 of the ECHR). 

The Article is silent, however, on grounds of discrimination which have been 

developed in recent years either through international instruments (such as 

disability discrimination -although disability protection is recognised in the 

proposals under Chapter 1 described above), or through the case law of the 

European Court of Human Rights (ECtHR).  These grounds include 

discrimination on the ground of age, sexual orientation, marital status and 

pregnancy. The provision in this proposal to forbid discrimination on the 

ground of “origin” is not as broad as the ECHR formulation of “national or 

social origin”.  However, it may be open to the courts to read such grounds into 

Article 9 on the basis of “other grounds”.  Nevertheless, it would enhance 

clarity, as well as endorse developing European norms of equality, if some or all 

of these grounds could be incorporated in this Article. 

Two final suggestions for possible expansion this Article:  

First, the formulation in the United States Constitution of a right to “equal 

protection of the law” has been adopted in some modern constitutions, and 

sometimes reads as follows: 

“Everyone is equal before the law and has the right to the equal 

protection [and benefit] of the law” 
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Secondly, some constitutions have qualified “discrimination” with the word 

“unfair discrimination”. This may permit special assistance to disadvantaged 

groups (the practice of ‘positive discrimination’ or ‘affirmative action’). See 

e.g. the German Constitution Article 3 which specifically authorises, in respect 

of equal rights for men and women, the State to “take steps to eliminate 

disadvantages that now exist”. 

Article 10 (right to free development of one’s own personality)  

This provision, which recognises that “everyone has the right to free 

development of their own personality”, could perhaps be coupled with the 

provision found in Article 16 of the ICCPR and which speaks to problems such 

as of lack of identity for children and others:  

“Everyone shall have the right to recognition everywhere as a person 

before the law”. 

Article 11 (Human Liberty) 

The proposal under subsection 1 is: “Human liberty is protected”. This 

advances the existing formulation; “Human liberty shall be inviolable” by 

placing a positive obligation on the state to ‘protect’ liberty. 

 

Compare Article 9(1) of the ICCPR and Article 5 of the ECHR, which both start 

with the words “Everyone shall have the right to liberty and security of the 

person”, which sets out clearly that liberty is a human right (and then goes on 

set out the limitations on that right, and then the various duties of the state).   

 

The ICCPR goes on to provide that: “No one shall be subjected to arbitrary 

arrest or detention”. This phrase shows that the norm is concerned with all of 

arbitrary or unlawful arrest and detention, not merely that effected by the State. 

It therefore imposes a positive duty to take effective measures to protect against 

such detention by any other party (such as kidnapping) and through 

investigations into any suspected case that may arise.
3
 

 

“I recommend that a prohibition on arbitrary arrest or detention be added to 

this Article, perhaps along the lines of the model of “ Article 20 of the 

Lithuanian  Constitution which provides that: 

 
                                                           
3 UN Human Rights Committee, General Comment 35, “Article 9 (Liberty and security of person)”, 16 
December 2014, (CCPR/C/GC/35) at §9. 
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“No one may be arbitrarily apprehended or detained . . . “ 

 

I should flag up that the pre-trial detention period of 9 months under subsection 

6 of the draft is much higher than the two or three week period permitted in 

common law systems, although civil law systems, such as France, permit longer 

periods.  

Article 12 (freedom of movement) 

This provision meets the standards set out in Article 2 of Protocol 4 of the 

ECHR.   

Article 13 (inviolability of private life space, communications, abode and 

place of activity)  

This section notably differs from Article 8 of the ECHR.  Subsection 1 provides 

that: 

‘Every individual’s private life space (?) abode and place of activity are 

protected.  No one has the right to enter or the right to search an abode 

or other possessions against the will of the human being”  

It then proceeds to regulate searches, and sets out its own limitation on the 

prohibition of searches. 

By contrast, the parallel provision in Article 8 of the ECHR, provides more 

directly and simply: 

‘Everyone has the right to respect for his private and family life, his 

home and his correspondence.’ (emphasis added). 

The limitations under Article 8 of the ECHR are similar to those in subsection 

2. 

I strongly believe that the clear right to ‘private and family life’ has attained a 

special status in the jurisprudence of the ECtHR and that of many European 

countries.  It is in particular (but by no means solely) employed in respect of the 

right of children or spouses to join their families who have been separated by 

war etc. It does not necessarily allow unrestricted immigration (which may be 

regulated under the Article’s limitation provision). 

See for example Article 47 of the Polish Constitution (“Everyone shall have the 

right to legal protection of his private and family life”), and Article 26 of the 

Estonian Constitution (“Everyone has the right to the inviolability of private 

and family life”). I strongly suggest, therefore, that the formulation under Article 

8 of the ECHR, above, or one or other of the provisions from the Polish or 
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Estonian Constitutions, be substituted for the first sentence of Article 13 as 

presently drafted. 

Article 14 (freedom of belief and conscience) 

This provision removes thought and religion from the right to belief and 

conscience, all presently in Article 19 of the present Constitution. Freedom of 

thought is proposed to be moved into Article 15. 

It therefore distinguishes itself from the formulations in Article 18 of the ICCPR 

and Article 9 of the ECHR in that respect, and also in the fact that: 

 (a) it does not include the right “to manifest [a person’s] religion or belief, in 

worship, teaching, practice and observance”, and  

(b) in its single ground of limitation (where the expression of the belief etc. 

“infringes the rights of others”).  The limitations in Article 9 of the ECHR are 

more extensive (and see further my remarks on limitations of rights below).  I 

recommend that religion be restored to this Article, or provided as a separate 

right elsewhere. The right should include the right to manifest belief as in (a) 

above. 

Article 15 (freedom of thought and information) 

The provision for free expression differs markedly from Article 10 of the ECHR 

and Article 19 of the ICCPR.  The proposal reads: 

(1)”Everyone shall be free to receive and disseminate information, to 

express and disseminate their opinion orally, in writing or otherwise”. 

(2) “Mass media shall be free.  Censorship shall be inadmissible”. 

 The ECHR and most modern constitutions employ the simpler and more 

direct and accessible formulation:   

“Everyone has the right to free expression”  

which then proceeds to include freedom of the press and all media; to 

impart information or ideas and freedom of artistic or intellectual 

creativity.  

I note that “freedom of intellectual work” is “guaranteed” separately in 

Article 18 below, and wonder whether it should not be joined to this 

Article, to which it is inherently connected.   

As discussed above, freedom of thought has been removed from the 

present Article 19. However, it is not specifically mentioned here except 
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in the title.  Specific reference to expression, rather than thought, in the 

title would make the purpose of the article clearer.  

 The provisions in this section in respect of the right to internet access, the 

“mass media” and the creation of a public broadcaster are useful 

developments.  Provision might be made for the subsequent independent 

regulation of the public broadcaster. 

 Despite these differences from equivalent provisions in other 

constitutions and the ECHR, the Article does overall I believe meet 

European standards, although the Commission may want to include here 

the rights that are protected in some modern constitutions, such as 

academic freedom (so as to avert the history of so many countries where 

the road to totalitarianism began with attacks on academic institutions), 

freedom of artistic creativity and freedom of scientific research (See 

Section 16 of the South African Constitution or, as in the German 

Constitution, Article 5(3): “Arts and Sciences, research and teaching 

shall be free”) 

 The limitations clause for this Article is similar to that of Article 10 of the 

ECHR, but does not include the limitation on the grounds of “protecting 

health or morals”. 

 The Commission will know that some constitutions which do not follow 

the U.S. position on unrestricted free speech (unless there is a “clear and 

present danger” of violence etc.) permit the regulation of speech which 

may incite imminent violence.  Others forbid “hate speech”(See e.g. 

Article 12 of the Estonian Constitution which prohibits both the 

incitement of violence or discrimination on grounds of national, racial, 

religious or political or other opinion, and also prohibits the incitement of 

hatred, violence or discrimination between social groups). 

Article 16 (right to public information) 

This Article provides a modern right to public information, prescribed by law, 

except where the information contains “state, professional or commercial 

secrets”.  It also protects certain private information kept in public records, with 

certain exceptions. 

 On the right to public information, I do believe that the exception for 

“secrets” should be more carefully defined as the needs of secrecy could 

go further than the Article intends. For instance, the exception could be 

phrased in a following manner “matters necessary to the confidentiality of 

the state or matters of professional privilege or commercial secrets”. 
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 On the protection of private data, I wonder whether there should be a 

separate Article for private data-protection (I have seen the extensive 

Law on Personal Data Protection), which might also refer to the need to 

regulate investigatory powers generally (through electronic surveillance, 

etc.), consistent with Article 13 (private life) above.  

 The role of the Data Protection Inspector could also be placed in that 

section.6  

 Article 17 (right to property) 

The present provision provides a strong statement that “the right to own and 

inherit” property will be safeguarded in Georgia. And that deprivation of 

property will attract fair compensation.  

It should be noted here that this provision is stronger than Article 1 of Protocol 

1 of the ECHR, which protects only “the peaceful enjoyment of property”. It 

also permits expropriation not only in the public interest, but “subject to the 

rules provided for by law.” 

Some constitutions’ property clauses also protect intellectual property. I note 

that the right to intellectual property has been removed from the existing Article 

23 of the Constitution and has also not been included in the new Article 18 

(freedom of intellectual work).  The reason for this is probably that the 

definition of property self-evidently includes intellectual property.  However, in 

an era where some countries pay little regard to intellectual property, it would 

be reassuring to spell out Georgia’s commitment to intellectual property rights 

by specifically mentioning that fact in this section.  

Subsection 4 provides that land in Georgia may only be owned by Georgian 

citizens, “except for special events envisaged by law”. 

Such a provision of course has a political as well as legal dimension.  It is well 

known that foreign investment is often deterred by countries which do not 

permit land ownership to non-nationals.   

On the strictly legal side, three issues must be identified:   

 First, any law forbidding existing non-citizen property-owners or their 

heirs from selling to anyone other than a citizen would fall foul of Article 

1 of Protocol 1 of the ECHR as such an action would reduce the scope of 

demand for the land, and hence its price. It would at most be an 

interference with the enjoyment of the property, and also possibly be seen 

as a discrimination under Article 14 ECHR.  At the least, fair 

compensation would be required. 
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 Secondly, preventing future ownership of land by non-nationals may 

conflict with the equality clause in the constitution (discrimination on the 

ground of origin – although see the discussion on Article 9 –the right to 

equality -above), and the constitution would have to make clear which 

provision prevailed. 

 In addition, it must be recognised that although Article 1 Protocol 1 of the 

ECHR engages only the right to property’s “peaceful enjoyment”, this 

phrase has been interpreted over the years to include, in certain 

circumstances, the right to acquire property as well as to use it. The test 

will be whether any deprivation of that right is fulfils a lawful purpose, 

and is proportionate. 

 In general, common European standards do permit some unequal 

treatment in respect of foreigners.  See e.g. Article 16 of the ECHR which 

permits the restriction of the political activity of aliens.  And a number of 

States world-wide restrict ownership of aliens of at least some property. 

 However, to fulfil the test of proportionality it may be that a blanket ban 

on non-citizens owning property, albeit allowing exceptions to be 

established by law, will not fulfil the proportionality test.  For that reason, 

a more restrictive ban may be more within the spirit of European 

standards.   

 Perhaps the Commission might consider that, instead of a blanket ban on 

foreign land ownership, the Estonian Constitution could prove a model 

more in keeping with a proportionate approach:  Article 32 of that 

Constitution provides that  

“Everyone has the right to freely possess, use and dispose of his or 

her property.”  However, “Classes of property [may, where 

provided by law] and in the public interest, be acquired in Estonia 

only by Estonian citizens, some categories of legal persons, local 

governments, or the Estonian State. . .”. 

Article 18 (freedom of intellectual work) 

See comment above on Article15. 

I am not sure why subsection 4 (“The State protects cultural heritage through 

law”) fits into this Article.  Perhaps it should be included in one of the Articles 

which seek environmental protection, either in general terms in Chapter 1, or 

under Article 26 below.    

Article 19 (freedom of gathering) 

Subsection 1 provides that “everyone except members of the armed forces shall 

have the right to gather publicly and without arms without prior permission’. 
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Subsection 2 then permits, but does not prescribe, a law to regulate prior 

warning if the gathering is held (“in a place where people or transport move 

around”). 

Subsection 3 provides the government only to end a gathering or rally if it 

becomes unlawful.  

 Should the right be, as in ECHR Article 11, to peaceful public 

gatherings?  And then to permit the ending of a gathering if it threatens 

not only the law but also a wider range of issues, such as set out in the 

limitation clause of ECHR Article 11 such as national security, public 

safety, the protection of health, and the rights of others? 

 Note also the wider possible exemption provided by ECHR Article 11: 

 ‘This article does not prevent imposition of lawful restrictions on the 

exercise of these rights by members of the armed forces, of the police, or 

of the administration of the state.’ 

Article 20 (freedom of association) 

This provision provides a “right to establish and join public and commercial 

associations”. 

The right to establish trade unions and political parties are dealt with elsewhere 

(Articles 21 and 24 respectively). 

In the light of (a) the lack of clarity as to what is a “public association”, and (b) 

the reality of attacks in other countries nowadays of legitimate activities of non-

governmental organisations (known also as civil society organisations)  thought 

should be given to a guarantee of their right to be established and to carry on 

lawful activities.  

Article 21 (freedom of parties) 

These provisions meet European standards. 

Article 22 (electoral rights) 

This article sets out the right of political participation, and excludes from the 

franchise prisoners convicted of a “serious or very serious” crime, as well as 

anyone whom a court has committed to an inpatient mental institution. 

Recent judgments of the ECtHR in respect of blanket bans in the UK and Italy 

have held that a blanket ban on voting of all prisoners violates Article 3 of 

Protocol 1 of the ECHR (the right to political participation). This is because 

even prisoners are considered to enjoy rights (e.g. rights of unimpeded 
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correspondence, etc., or not to be tortured). However, the ECtHR has upheld 

subsequent legislation in Italy which allows some prisoners, although not all, to 

exercise the franchise.  

In respect of mentally disabled persons, a judgment from Hungary before the 

ECtHR similarly held that a blanket ban on their voting violated the ECHR. 

In the light of that jurisprudence of the ECtHR, the ban on serious prisoners 

voting would seem to meet European standards.   

The blanket ban on all inpatients in mental institutions does in my view violate 

common European standards.  

Article 23 (the right to hold public office) 

These proposals seem compatible with European standards.  

I note that an earlier proposal to define the role of the civil service is not 

included in this draft. If it is reinserted, I commend Section 195 of the South 

African Constitution which sets out the “basic values and principles governing 

public administration”, including impartiality and lack of bias, professional 

ethics, transparency, and efficiency.  

Article 24  (freedom of work)  

This Article sets out the common labour rights, and balances them with rights of 

free entrepreneurship etc. (as discussed in relation to Article 4, subsection 8, 

above). 

I note that although subsection 5 seeks to protect consumer rights, there is no 

mention here of the need to protect health and safety standards in the 

workplace. 

I have mentioned (in the discussion on Article 8, above) the lack of prohibition 

on forced labour and servitude, which might well fit in this section, in addition 

perhaps to a protection against child labour (if there is not to be a separate 

Article dealing with the rights of the child). 

Article 25 ( right to education) 

These proposals all seem to meet all the necessary standards.  

Article 26 (right to healthcare) 

This Article includes an enforceable right to enjoy State healthcare services 

(subsection 1); requires the supervision by the State of healthcare institutions, 

and regulation of pharmaceuticals (subsection 2) and environmental rights 

(subsection 3). 
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In respect of subsection 1 and 3, I note that these rights do not seem to be 

sufficiently sensitive to resource limitations. (See the discussion above in 

respect of Chapter 1, Article 4 subsection 8). 

In that regard, I commend the following provision recently adopted in the 

Constitution of the Cayman Islands in relation to environmental rights: 

18.—(1) Government shall, in all its decisions, have due regard to the need to 

foster and protect an environment that is not harmful to the health or well-being 

of present and future generations, while promoting justifiable economic and 

social development. (2) To this end government should adopt reasonable 

legislative and other measures to protect the heritage and wildlife and the land 

and sea biodiversity of the Cayman Islands that— (a) limit pollution and 

ecological degradation; (b) promote conservation and biodiversity; and (c) 

secure ecologically sustainable development and use of natural resources. 

Article 27 (right to marriage) 

Subsection 1 of this Article declares that marriage as “a union between a man 

and a woman for the purpose of creating a family is based on equal rights and 

free will of spouses”. 

This definition seems at present to fall within the terms of Article12 of the 

ECHR, which provides that “Men and women of marriageable age have the 

right to marry and found a family, according to the national law governing the 

exercise of that right”. 

The Commission will be well aware of cultural differences regarding same-sex 

marriage, or civil partnerships. And they will also be very aware of the growing 

trend in Europe and elsewhere to regard same-sex marriage as a constitutional 

right. 

In a very recent case before the ECtHR, Vallianatos v. Greece, it was held that 

the Court does not require the possibility of a "marriage" for homosexuals, but 

if an alternative form of partnership is open for heterosexual couples, it is 

necessary to grant something equivalent  to same-sex couples (and possibly vice 

versa). 

Article 28 (procedural rights) 

Subsection 1 of this Article states that: 

“Everyone has the right to apply to a court for the protection of his/her 

rights and freedoms. The right to fair trial is ensured.” 
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It is not clear whether this provision seeks to provide a general clause providing 

for the enforcement of the bill of rights through courts. Or whether it is simply 

setting out the requirements of a fair trial. I therefore suggest that: 

(a) the first sentence of subsection 1 be deleted here, and that a separate clause 

for enforcement be drafted  (see suggestion below), and  

(b) that it be made clear this Article deals specifically with the requirement of a 

fair trial and that it be called “the right to a fair trial”. Indeed the section now 

effectively contains the principal elements of a fair trial, some of them sensibly 

moved from the former Chapter 5 (on the judiciary), and also other related 

principles, such as against retrospective laws or double jeopardy.   

I would, therefore, strongly suggest that the opening words of Article 6 of the 

ECHR be substituted for the second sentence in subsection 1 as follows: 

“Everyone has the right to have any dispute that can be resolved by the 

application of law decided in a fair and public hearing before a court or 

other independent and impartial tribunal”. 

This famous formulation sets out the foundation of the rule of law, namely, that 

everyone have access to justice. It also immediately introduces three elements 

of the fair trial, and indeed of the rule of law more generally, which are not 

contained in the present Article, namely, a public hearing, before a court or its 

equivalent that is both independent (of other branches of government) and 

impartial (in respect to the merits of the case). 

Article 29 (Georgian citizenship) 

and 

Article 30 (rights of foreigners and stateless persons) 

Both these Articles seem to meet with the standards of European democracy. 

Article 31 (general principles applying to fundamental rights) 

This Article deals with three issues.  

First, in subsection 1, that “fundamental rights and freedoms provided by the 
constitution shall apply, mutatis mutandis to legal entities”.   

It is not clear whether this Article intends  

(a) that all the rights in Chapter 2 attach to business and other corporations or 

non-governmental organisations (does a business corporation have the 

right of free expression?  Or to vote in an election?), or 

(b)  whether those entities are required also to be bound by the various rights   
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(are they bound not to discriminate on the grounds set out in Article 9?). 

Some human rights provisions have, in respect to some constitutions, attained 

“horizontal” effect (that is, they have been applied to private as well as public 

entities).  However, this is a difficult area of human rights law and perhaps 

needs some further consideration in the light of international experience. 

Secondly, subsections 2 and 3 provide a general limitation clause. Subsection 

2 forbids the exercise of rights and freedoms from breaching “the human rights 

of others”, and subsection 3 provides that any limitation must not “undermine 

the very essence of that right”. I have two comments on those subsections:  

 It seems to me that there is merit in a separate Article on limitation of 

rights. This is because it is of the utmost importance that it be clear as to 

which of the rights (1) not be open to limitation (e.g. such as the right not 

to be tortured), (2) be open to limitation only for some purposes 

(sometimes set out in the Article that provides the right), or (3) is open to 

the general limitation clause. 

 I wonder whether the formulation of the German Constitution that a 

limitation must not “undermine the very essence of a right” has not 

proved itself too imprecise.  The common European test is now that a 

limitation must fulfil the qualities of proportionality. However, that 

concept in the abstract is also imprecise.  Some constitutions with general 

limitation clauses therefore spell out with greater clarity the essential 

qualities of proportionality, namely, that any limitation of rights must be: 

(i) Prescribed by law 

(ii) Be necessary in a democratic society, taking account   

(iii) The nature of the right 

(iv) The purpose of the limitation, and  

(v) Less restrictive means to achieve that purpose. 

 

Thirdly, Subsection 4 of this Article provides for restrictions (on certain rights 

only) during a state of emergency or state of war. 

I have seen the provisions of the Constitution which regulate a state of 

emergency (Articles 46(1) and (2) and Article 72 (h).  I have not been asked to 

review those provisions but would note that some constitutions provide that 

even in a state of emergency those rights that may be derogated from may only 

be limited if the derogation is “strictly required by the exigencies of the 
situation”. 

Article 32 (public defender) 

I believe that establishing the Public Defender as a constitutional office has 

great advantages.  I have seen the Public Defender Law which provides as 
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extensive powers as are found in any equivalent institution elsewhere, with one 

exception.   

In discussions with the Public Defender I came to understand that his powers 

are limited in respect of obtaining information from private persons and also in 

respect of enforcing his decisions in cases of discrimination. It seems to me 

important that that deficiency be corrected – if not in the Constitution then by an 

amendment to the Law. 

 

  

FURTHER SUGGESTIONS ON CHAPTERS 1 AND 2:  

1. A General Enforcement Article 

It seems important to provide a separate Article in Chapter 2 that makes it 

clear that courts (perhaps to be specified) have jurisdiction to hear and 

determine applications for a denial, violation, infringement of, or threat 

to a right under this section, and to provide an appropriate remedy 
(which may be specified).   

The provision might also say who may approach the court (including 

possibly a person acting as a member of an interest group or a civil 

society association. See further my comments on Article 56(5) on 

Chapter 6, below). 

2. A Right to Administrative Justice 

I respectfully commend to the attention of the Constitutional Committee 

the merits of a new right to “administrative justice”.  

I have seen the General Administrative Code of Georgia, which 

establishes sophisticated standards of public administration which would 

be appropriate to be endorsed on the constitutional level. 

This right is gaining increasing acceptance in modern constitutions and 

has been accepted in the European Union’s Charter of Fundamental 

Rights, Article 41, as a “right to good administration”. The South 

African Constitution, Article 33, provides for a “right to just 

administrative action”.   The Polish Constitution, Article 184, provides 

that administrative courts shall exercise, to the extent specified by statute, 

“control over the performance of public administration” 

Such a right is designed:  

(a) to constitutionalise and provide as a right decisions which are lawful, 

procedurally fair, reasonable (or not arbitrary) and efficient. Some 
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constitutions require decisions to provide reasons and /or to be decided 
within a reasonable time, and  

 (b) to ensure the implementation of those standards by permitting 

individuals to challenge decisions made by any public official which 

contravene those standards. 

The right has proved effective in signalling that a constitution is for both 

ordinary people about whom decisions are made by officials at every 

level.  It also serves as an incentive to higher standards of public 

administration and a culture of accountability and justification.  

3. Rights of the Child 

 

A number of modern constitutions are providing for the protection of 

children, in line with the UN Convention on the Rights of the Child.  

 

The protections include such as: to a name from birth; to basic care; to 

be protected from maltreatment, neglect or abuse; to be protected from 

exploitative labour practices; not to be detained for long periods; to be 

protected from trafficking and use in armed conflict.  

 

4. Procedure for a Certification of Compatibility 

 

Finally, I respectfully commend a practice from the UK, where when a 

bill is submitted to Parliament, it has to be accompanied by a statement 

from the promoters of the bill that it is compatible with the standards of 

human rights (as set out in the ECHR, but in Georgia the standards would 

be those set out in the Constitution in general, or in Chapter 2 in 

particular). 

 

The benefit of such a provision is that it focuses the attention of the 

legislature and the executive, during the law-making process, on the 

implementation of rights. It therefore helps make clear that the 

achievement of human rights is not only for the courts, but is part of a 

dialogue between all branches of government.   
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CHAPTER 6: JUDICIARY AND PROSECUTION 

 

Article 55 (Judiciary) 

Subsection 1 provides that: 

 “The judicial branch of government is independent and is exercised by the 
Constitutional Court and courts of general jurisdiction.” 

Subsection 2 establishes the Constitutional Court, and subsection 3 establishes 

Courts of General Jurisdiction, jury trial and, forbids the establishment of 

specialized courts, including military courts, outside of courts of general 

jurisdiction. This last provision is to be welcomed.   

These provisions are now perfectly clear and may not need any further 

elaboration. However, the Commission may wish to have regard to the 

following models which make it even clearer as to (a) the source, or authority of 

judicial power, and (b) the commitment to judicial independence. 

 On the source of authority of judicial power: 

The South African Constitution, 1966 s.165: 

(1) The judicial authority of [the State] is vested in the courts 

The Kenyan Constitution, 2010, s 159: 

(1) Judicial authority is derived from the people and vests in, and 

shall be exercised by the courts and tribunals established by or 
under this Constitution. 

 On the commitment to judicial independence: Judicial independence is 

endorsed under Article 59(4) below. However, it may be that the 

commitment to judicial independence is better placed not under the 

Article relating to judges (Article 59) but in relation to the judiciary as a 

branch of government (under Article 55), stressing the separation of 

functions more generally as in the two models below:   

 

The South African Constitution, s. 165: 

a. The courts are independent and only subject to the Constitution 

and the law, which they must apply impartially and without 

fear, favour or prejudice. 

b. No person or organ of the state may interfere with the 

functioning of the courts. 

c. Organs of the state, through legislative and other measures, 

must assist and protect the courts and ensure the independence, 

impartiality, dignity, accessibility and effectiveness of the 

courts. 
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d. An order or decision issued by a court binds all persons to and 

organs of the state to which it applies.  

 

The Kenyan Constitution, s.160 (a): 

"In the exercise of judicial authority, the Judiciary . . .shall be 

subject only to this constitution and the law and shall not be 
subject to the control or direction of any person or authority”  

Article 56 (the Constitutional Court) 

This Article establishes the Constitutional Court which “exercises judicial 

power by means of constitutional legal proceedings” (subsection 1).  It then 

proceeds to regulate its number and appointment procedures (subsection 2) and 

its Chairperson (subsection 3).  Subsection 4 provides both for the 

qualifications of judges and requires an organic law to determine its rules and 

other issues relating to its proceedings and operations.  Subsection 5 then sets 

out who may bring proceedings before it. Subsection 6 requires its limited 

jurisdiction over elections in the year before an election; and subsection 7 

provides that its decisions are final and conclusive. 

Subsection 1 does not define “constitutional legal proceedings”. It would be 

clearer if the second part of subsection 4 (requiring an organic law to establish 

this) were to be included in this subsection, as in the present Article 83(1).  It 

would be clearer still if the extent of its jurisdiction were laid down in this 

Article.  

Subsection 2  

 Does not specify whether the court should always sit en banc with all 9 

members in attendance. This should be made clear. 

 In relation to the appointment of the Constitutional Court, it should be 

noted that the strong trend world-wide is for even constitutional courts to 

be appointed increasingly free of political involvement, most often by an 

independently appointed Judicial Appointments Commission. See the 

Venice Commission Report On the Independence of the Judicial System 

(CDL-AD (2010) 004, Chapter 3, and The Report of the Bingham Centre 

for the Rule of Law and the Commonwealth Secretariat, The 

Appointment, Tenure and Removal of Judges (2014).  

 

If it is considered that an independent Commission is not appropriate for 

appointment to a constitutional court, because a degree of political 

involvement is beneficial (as in the models of  appointments to the U.S. 

Supreme Court or the German Bundesverfassungsgericht), the 

Commission may nevertheless want to consider some technique to 

increase the element of objectivity in the appointments process – perhaps 
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by requiring that candidates should receive the support of, say, two-thirds 

of members of parliament. (See further the discussion in relation to the 

Supreme Court, High Judicial Council and Prosecutor below). 

 

Subsection 5 sets out in detail who has standing before the court. 

 

Subsection 5(a) permits challenges to normative acts in respect of fundamental 

human rights enshrined in Chapter 2 of the Constitution by:  a natural person 

(which I assume includes persons or groups with an interest in the matter, but 

this is not clear), a legal entity (which I assume includes associations or civil 

society organisations with an interest in the matter, but this too is not clear), and 

the Public Defender. 

 

The widening of standing to sue in this subsection is welcome. However, the 

jurisdiction of the Court remains narrow, insofar as it applies only to normative 

acts in respect of chapter 2.  Most constitutional courts play a central role in 

assuring the accountability of all public officials (including the executive), to 

the standards of human rights.  This applies not only when the public official is 

acting under a normative law which offends the constitution, but also when the 

official acts within a law that is constitutional in itself but where the exercise of 

discretionary power is either outside the scope of the law, or is within the law 

but is otherwise exercised in a way which breaches a human right (such as the 

right to a fair hearing).  The constitutional court then becomes a guardian of 

human rights in all circumstances. 

 

I recommend therefore that serious consideration should be given to giving the 

Constitutional Court jurisdiction over the acts of all public officials in  respect 

of rights enshrined in Chapter 2 of the Constitution.   

 

Article 57 (the Supreme Court) 

 

Subsection 1 of this Article sets out the Supreme Court as a court of cassation. 

 

Subsection 2 provides for its composition of 16 judges (again, not setting out 

whether the court should sit en banc ). II understand that the current law on 

Courts sets a minimum of 16 Supreme Court judges and confers upon the 

Plenum of the Supreme Court power to decide how many more judges should 

sit on the Supreme Court. I assume that the request for more judges must be 

negotiated with the executive, as it is a matter of resource allocation (see my 

remarks on budgetary matters discussed under Article 59 below).  In general, it 

would seem that the number of Supreme Court judges should be set in the 

constitution, subject to agreement for additional judges where justice requires. 
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The subsection goes on to set out the process by which the judges are appointed 

(discussed further immediately below) and the fact that their tenure is limited 

only by their age of retirement (which is a welcome development in the interest 

of judicial independence, See the recommendation to that effect in Venice 

Commission Report on Georgia CDL-AD (2010)028).  It then provides for the 

election of a Chairperson. 

Subsection 3 provides for an organic law to provide for its adjudication other 

than a cassation instance. 

 

In respect of the appointment process:   

 

My remarks in respect of the trend towards less political involvement in the 

appointment of judges to the Constitutional Court apply even more forcibly to 

the appointment of a Supreme Court, which decides matters that are less 

“political” than those resolved in the Constitutional Court.  

 

I note that the Venice Commission (CDL-AD (2010) 028 above, at paras.86 and 

87) recommended that the existing system of appointment by the President 

should be abolished in favour of transferring the appointments to the Supreme 

Judicial Council, and this has been adopted in the present draft, which provides 

that Parliament shall elect all the judges on a simple majority of its members, at 

the recommendation of the High Council of Justice.  

It is not clear in subsection 2 whether the High Council of Justice, nominates 

the precise number of vacancies for the Supreme Court, or gives Parliament a 

choice of candidate.  Nor is it clear what happens if Parliament rejects the 

nomination/s. I recommend that this process be clarified either in the 

Constitution or through a reference in the Constitution that the issue be set out 

in a Law.   

 

Despite the Venice Commission’s recommendation, and in the light of recent 

history since that report was published, I am not convinced that the removal of 

the involvement of the President at this point is a beneficial step in itself.  His or 

her involvement adds another check in a system based on the separation of 

powers and these issues should be considered in a holistic manner.   

 

If change is needed, I believe that a powerful role of Parliament in the selection 

of a Supreme Court (rather than a Constitutional Court, for reasons set out 

above), presents the appearance of political bias on the part of the judiciary.  I 

respectfully suggest that steps are taken to make the appointment of the 

Supreme Court appear less controlled by the political branch of government.   
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One way would be to require, as is suggested above in relation to the 

Constitutional Court, that a majority of two-thirds of members of parliament be 

required for the appointments.  Another would be to establish a new 

independent Judicial Appointments Commission, on the model of many other 

countries (see the Report of the Bingham Centre and the Commonwealth 

Secretariat, cited above). 

 

I can relate that in the United Kingdom, as a result of Council of Europe 

pressure, it was decided, in 2005, to abandon the system of appointment of 

judges at every level by the Executive (by the “Lord Chancellor” – effectively 

the Minister of Justice).  This was not because the appointments were in fact 

politically biased, but because they presented the appearance of bias. As a 

result, the system was changed and a new Judicial Appointments Commission 

now regulates the appointment of all judges and lower tribunals in the UK
4
.  

 

In the case of higher courts, the Commission presents its nominations to the 

Minister of Justice, who may reject a nomination, with reasons, but normally 

accepts all nominations by the Commission. (The equivalent in Georgia would 

be for the Commission to present the nominations to the President). 

 

I stress that I am not suggesting any one model for Georgia (least of all that of 

the UK), but am putting forward for the consideration of the Commission a 

model of more independent appointment procedure which is in accordance with 

the strong recommendations of the Venice Commission (see their Report on the 

Independence of the Judicial System: Part1: The Independence of Judges CDL-

AD (2010) 004).   

 

Article 58 (legal proceedings) 

 

This Article asserts (subsections 1 and 2) the binding nature of legal 

proceedings and then goes on (subsections 3-5) to require some of the 

elements of the right to a fair hearing, which I suggest would fit more 

comfortably in Article 28 above. 

 

Article 59 (judges)  

 

Subsection 1 sets out the qualification for judges. It requires their “integrity and 

competence”. I recommend adding “independence” to those qualities. 

 

                                                           
4
  The Commission consists of 15 members.  The Chair is always not a lawyer, and of the other 14, 5 

are judges  (selected by the Judicial Council), 5 are non-lawyers, and 4 are lawyers (selected by the 

Bar Council), one is an academic lawyer (selected by the university representative body) 
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Subsection 2 requires appointment for life, or retirement age, which repeats the 

provision in Article retains the provision in relation to the Supreme Court (see 

the discussion re Article 57(2) above). 

 

Probationary period 

The subsection then goes on to retain the requirement that judges who are 

appointed for the first time must serve a probationary term of three years. 

This provision provides no reasons why this provision should only serve for 

those judges who serve for the first time. 

 

It also offends against the advice of the Venice Commission (see above, CDL-

AD (2010)004 (Independence of Judges) and CDL-AD (2010) 028 (Report on 

Georgia), and CDL-AD (2014) 031, para. 32)  that setting  probationary periods 

can undermine the independence of judges, since they might feel under pressure 

to decide cases in a particular way.  

 

On the other hand, it must be recognised, as the Venice Commission Report into 

Serbia put it (CDL-AD(2005)023, para.13), that there is the “practical need to 

first ascertain whether a judge is really able to carry out his or her functions 

effectively [especially] where people with limited experience are appointed as 

judges”. 

 

There is not conclusive case-law by the ECtHR on this subject, but in Scotland 

it was held that Article 6 (1) of the ECHR (the notion of a fair trial before an 

independent judge) was violated in a criminal trial held before a temporary 

“sheriff” (judge of the High Court of Justice) who was serving a trial period 

subject to the discretion of the executive not to appoint him.
5
  This case led to 

the abolition of temporary judges in the UK and the substitute of “recorders” 

who were appointed on a part-time basis, and not as judges until their 

competence had been assessed.   

Other ways to obviate the danger to judicial independence would be to provide 

a mentoring service for candidates for judgeships, as in Poland and Austria, or 

to permit judicial review of the removal process (see the German case before 

the European Commission on Human Rights in Application No. 28899/95, 

Stieringer v. Germany 25 Nov. 1996).  

In any event the removal process for a probationary judge should always be the 

same as for a permanent judge (and therefore provide safeguards preventing 

their removal on the ground of independence).   

 

                                                           
5
 Starr v Ruxton [2000] HRLR 191 and see also Millar v Dickson [2001] HRLR 1401. 
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Subsection 3 deals with offices not open to judges, and subsection 4 with 

judicial independence (discussed under Article 55 (1) above). 

 

Resources and remuneration 

There is no mention of the budget of the judiciary under this subsection or 

anywhere else in this Chapter.  However, the maintenance of the independence 

of the judiciary depends on the provision of sufficient resources, both in terms 

of remuneration of judges and the provision of adequate court services. The 

Venice Commission’s Report on the Independence of Judges (CDL-AD (2010) 

004) makes clear (at paras. 52 ff.) that appropriate resources are required to 

allow the judiciary to live up to the standards laid down in Article 6(1) of the 

ECHR, and in national constitutions, and to “to perform their duties with the 

integrity and efficiency which are essential to the fostering of public confidence 
in justice and the rule of law”. 

I recommend that an appropriate provision be inserted into this Article, 

requiring the State provide adequate resources to the judicial system, after due 

consultation with the judiciary.  This should guard against the judiciary being 

financed by discretionary decisions and create a degree of stability of resources 

on the basis of objective and transparent criteria. 

 

Subsections 5 provides for the “untouchability” of a judge (by which I assume 

immunity?) in relation to criminal offences with the exceptions provided.  

 

Subsection 8 then deals with the grounds for dismissal from office. 

 

As the Venice Commission argues (CDL-ADL 2010 004 – The Independence of 

Judges, para. 60 ff.) judges should have a limited functional immunity and not a 

general immunity that protects them entirely from criminal prosecution. The 

balance struck here seems about right and seems also not to allow judges to be 

exposed to any personal liability for the exercise of their duties in good faith. I 

understand, however, that disciplinary offences may rightly, be brought against 

judges for gross incompetence, neglect of duty, or misbehaviour. Consideration 

might be given as to whether the waiving of a judge’s immunity for criminal 

liability might be in the hands of the Chairperson of the Supreme Court and two 

others (perhaps one nominated by the body of self-government of judges and 

the other by the High Judicial Council). 

 

Article 60 (the High Council of Justice) 

 

Subsection 2 sets out the composition of the High Council of Justice in general 

terms.  It requires more than half its members to be elected by the body of self-

government of judges and refers to presidential appointment and appointment 
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by Parliament.  It does not specify the precise balance in each case. Article 47 

of the Law on Common Courts sets out a total of 15 members of the High 

Council of Judges, 8 to be elected by the judges’ self-government body, 1 by the 

President and 5 by Parliament.  

It seems important that the composition of this  body, which is key to 
safeguarding judicial independence, be specified in the Constitution.     

I would however, repeat the argument above in relation to the appointments to 

the Constitutional Court and Supreme Court, namely, that since a principal 

function of the High Council is to secure judicial independence, its composition 

should be as little ‘political’ as possible. I would therefore advise reducing the 

role of the Parliament in the election of the High Council, or at least ensuring 

that there wide cross-party support is required for the appointments (such as a 

two-thirds or higher majority of members of parliament). 

 

Article 61 (the Prosecution Office) 

The Venice Commission’s Report on the Prosecution Service (CDL-AD (2010) 

040, states that although the appointment of the prosecutor should gain the 

confidence of the legal profession and the public, it is reasonable for the 

government to have some control over the appointment, because of the 

importance of the prosecution of crime in the orderly and efficient functioning 

the state.   

The proposals in this Article appear to fulfil these criteria, with the appointment 

being recommended by the Prosecutorial Council and then elected by 

Parliament for a period of 6 years.  The Prosecutorial Council (which ensures 

the independence, and also the effective functioning and transparency of the 

Prosecution Office) is elected by a combination of the prosecutors’ self -

governance body (more than 50 per cent) and by Parliament. 

 

These procedures seem to conform to modern European standards.    
 

 

 

 

Sir Jeffrey Jowell QC                          25   March 2017 

Blackstone Chamber 

Temple 

LONDON EC4 9BWI 
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Annex 1 

Proposed Amendments 

 

CONSTITUTION OF GEORGIA 

 

We, the citizens of Georgia, firmly desiring to establish a democratic public order, economic freedom, 

a social and a rule-of-law social state; to secure universally recognized human rights and freedoms; to 

enhance state independence and peaceful relations with other peoples; Relying on centuries-old 

traditions of statehood of the Georgian Nation and the historical and legal heritage of the 1921 

Constitution of Georgia,  

Hereby proclaim this Constitution before the God and the Country. 

 

Chapter One. General Provisions. 

Article 1  (State sovereignty) 

1. Georgia is an independent, single and indivisible state as proven by the Referendum of 31 March 

1991 held throughout the territory of the country, including the Autonomous Soviet Socialist 

Republic of Abkhazia and the Former Autonomous Region of South Ossetia, and by the Act of 

Restoration of the Georgian State Independence of 9 April 1991. 

2. Georgia’s state territory has been determined as it existed at the date of 21 December 1991. 

Georgia’s territorial integrity and inviolability of its state borders are upheld by the Constitution 

and the laws of Georgia, and are recognized by the world community of nations and international 

organizations. It is prohibited to alienate Georgia’s state territory. State borders can only be 

altered by a bilateral agreement entered into with a neighboring state.  

Article 2 (State symbols) 

1. The name of the State of Georgia is “Georgia”. 

2. Georgia’s capital is Tbilisi. 

3. Georgia’s state language is Georgian, while in the Autonomous Republic of Abkhazia it is also 

Abkhazian. The State language is protected by an organic law. 

4. Georgia’s state symbols are determined in an organic law, which can be amended through a 

procedure required for amending the Constitution. 

Article 3 (Democracy) 

1. Georgia is a democratic State.  

2. The people is the source of State power. The people exercises its power through its 

representatives as well as through referendums and other forms of direct democracy.  

3. No one can arrogate power to itself. It is prohibited to decrease or increase, by Constitution or by 

law, the current tenure of a body elected through universal election. 

4. Parties participate in forming the political wishes of the people. Parties’ activities must be based 

on the principles of freedom, equality, publicity and in-party democracy.  
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5. The citizens of Georgia regulate issues having local importance through local self-government, 

without prejudice to the state sovereignty and in accordance with the legislation of Georgia.  

Article 4 (Rule-of-law state) 

1. Georgia is a rule-of-law State.  

2. The State recognizes and protects universally recognized human rights and freedoms as 

everlasting and supreme human values. In exercising power, the people and the state shall be 

bound by these rights and freedoms as by directly applicable law. The Constitution does not deny 

those universally recognized human rights and freedoms that are not mentioned here but naturally 

flow from constitutional principles.  

3. State power is exercised on the basis of the principle of division of power.  

4. State power is exercised within the limits established by the Constitution and the law. 

5. The Constitution of Georgia is the supreme law of the State. All other legal acts shall comply with 

the Constitution. Rules of enacting and publishing legislative and other normative acts and the 

hierarchy of such acts are determined in an organic law.  

6. The Georgian legislation complies with the universally recognized principles and rules of 

international law. A treaty or international agreement of Georgia, unless it conflicts with the 

Constitution, shall take precedence over domestic normative acts. 

 

Article 5 (Social State) 

 

1. Georgia is a social state.  

2. It is the objective of the State to ensure social justice, social equality and social solidarity.  

3. The State supports equal socio-economic development of the country’s entire territory. The law 

prescribes privileges for the development of high mountain regions.  

4. The State supports citizen healthcare and social protection, and provision of citizens with the 

subsistence minimum and suitable dwelling. The State helps the citizen with becoming employed. 

A law determines rules and conditions of subsistence minimum. 

5. The State supports development of education, science, culture and sports.  

6. With due account to the interests of current and future generations, the State ensures environment 

protection, rational use of natural resources and the country’s sustainable ecological development.  

7. The State supports creation of special conditions for honoring the rights and interests of disabled 

people.  

8. The State facilitates equal participation of women and men in public and political life.  

 

 

Article 6 (Territorial arrangement of the State) 

 

1. The following are the exclusive competences of Georgia’s highest State bodies: 

a) legislation on Georgian citizenship, human rights and freedoms, emigration and immigration, 

entrance in and departure from the country, and temporary or permanent presence of foreign 

citizens and stateless persons in Georgia; 

b) the status, regime and defense of State frontiers; the status and defense of territorial waters, 

airspace, continental shelf and the Exclusive Economic Zone; 

c) state defense, armed forces, military industry and trade in arms; state security; 

d) matters of war and truce; determination of the legal regimes of, and declaring, state of 

emergency and state of war; 

e) foreign policy and international relations; 

f) foreign trade, customs and tariff regimes; 

g) state finances and state loans; currency production; legislation on banks, credits, insurance 

and taxes; 

h) standards and models; geodesy and cartography; determination of exact time; state statistics; 
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i) a single energy system and regime; communications; merchant fleet; ensigns; harbors, 

airports and aerodromes of all-state importance; control of airspace, transit and air transport, 

registration of air transport; meteorological service; environment observation system; 

j) railways and motor roads having state importance; 

k) fishing in ocean and high seas; 

l) cordon sanitaire at the border; 

m) legislation on pharmaceuticals; 

n) legislation on accreditation of educational institutions and academic degrees; 

o) legislation on intellectual property; 

p) enactment of trade laws, criminal law, civil law, administrative law, labor law, corrections 

law and procedural legislation; 

q) criminal police and investigation; 

r) enactment of laws on land, subsoil and natural resources. 

2. Georgia’s constitutional laws, which are part and parcel of the Constitution, shall determine the 

competences of, and the rules of discharging their competences by, the Abkhazian Autonomous 

Republic and the Acharan Autonomous Republic. 

3. Georgia’s territorial arrangement will be reviewed by means of a constitutional law and based on 

the principle of division of competences after Georgia’s jurisdiction is fully restored on the entire 

territory of the country.  

 

Article 7 (Relations between the State and the Georgian Orthodox Church) 

 

Along with recognizing the freedom of belief and confession, the State recognizes a special role the 

Georgian Apostolic Autocephalous Church played in Georgia’s history and its independence from the 

State.  Relations between the Georgian State and the Georgian Apostolic Autocephalous Orthodox 

Church are governed by a Constitutional Agreement, which must fully conform to the universally 

recognized principles and rules of international law.  

 

Chapter Two. Fundamental Human Rights and Freedoms 

 

Article 8 (rights to human dignity, life and inviolability of person) 

 

1. Human dignity is inviolable and is protected by the State. 

2. Human life is protected. Death penalty is prohibited.  

3. Inviolability of human person is protected.  

4. Torture and inhuman treatment as well as degrading, cruel or inhuman punishment of human 

beings are prohibited. Physical or mental coercion of detained individuals is prohibited.  

 

Article 9 (right to equality) 

 

1. Everyone is equal before the law. It is prohibited to discriminate on the grounds of race, skin 

color, origin, ethnic belonging, language, sex, religion, political or other views, social affiliation, 

property or social status, place of residence or other grounds. 

2. In accordance with the universally recognized principles and rules of international law and the 

Georgian legislation, the citizens of Georgia are entitled, without any difference based on their 

ethnic, religious or linguistic belonging and without any discrimination, to develop their culture 

and to use their mother tongue in private and in public. 

 

Article 10 (right to free development of own personality) 

 

Everyone has the right to free development of their own personality. 
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Article 11 (Human liberty) 

 

1. Human liberty is protected.  

2. Human liberty may not be restricted without a court decision. 

3. A human being may be arrested by a person authorized by the law to do so in the events 

prescribed by the law. A detainee or a person whose liberty has been otherwise restricted shall be 

brought before a court of competent jurisdiction not later than 48 hours. If the court does not 

order detention or other form of liberty restriction within the next 24 hours, the person shall be 

released forthwith. The person has the right to challenge the court decision in a higher judicial 

instance. 

4. A person shall be made aware of his/her rights and grounds for restriction of his/her liberty 

immediately after his/her liberty is restricted. He/she may request an attorney’s assistance 

immediately after his/her liberty is restricted, which request must be satisfied. 

5. A defendant may not be detained for more than 9 months.  

6. Violation of the provisions of this article is punishable by law. A person who has been arrested or 

detained unlawfully has the right to compensation. 

 

Article 12 (freedom of movement) 

 

1. Everyone lawfully present within the territory of Georgia shall have the right to move freely 

inside the entire territory of the country, freely choose a place for residence and freely leave 

Georgia.  

2. These rights may be restricted only in accordance with the law and for the purpose of ensuring 

state security or public safety, protection of health, prevention of crime or delivering justice as 

being necessary in a democratic society.  

3. A citizen of Georgia may freely enter Georgia.  

 

Article 13 (inviolability of private life space, communications, abode and place of activity) 

 

1. Everyone’s private life space, communications, abode and place of activity are protected. No one 

has the right to enter or the right to search an abode or other possessions against the will of the 

human being. 

2. These rights may be restricted for the purposes of ensuring state security, territorial integrity or 

public safety, prevention of crime or protection of others’ rights in a democratic society, on the 

basis of a court decision or without it where there is an urgent necessity. Any restriction of these 

rights must be notified to the court within 12 hours, which must then confirm legality of the 

restriction within 24 hours after being notified.  

 

Article 14 (freedom of belief and conscience) 

 

1. Everyone has the freedom of belief and conscience.  

2. It is prohibited to persecute a person for their belief or conscience as well as to force a person to 

express their views about the former. 

3. It is prohibited to restrict the freedoms of belief and conscience unless their expression breaches 

the rights of others.  
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Article 15 (freedoms of thought and information) 

1. Everyone shall be free to receive and disseminate information, to express and disseminate their 

views orally, in writing, or otherwise. 

2. Mass media shall be free. Censorship is inadmissible. 

3. Everyone has the right to access the Internet and to freely use the Internet.  

4. Neither the State nor individual persons shall have the right to monopolize mass media or the 

means of dissemination of information. 

5. Exercise of the rights listed in paragraphs 1 to 3 of this article may be restricted by law, to the 

extent and insofar as this is necessary in a democratic society, in order to ensure state security, 

territorial integrity or public safety, to prevent crime, to safeguard rights and dignity of others, to 

prevent the disclosure of information acknowledged as confidential or to ensure independence and 

impartiality of justice. 

6. The law establishes a public broadcaster to provide the public with a variety of programs that are 

free from political and commercial influence and are relevant to the interests of the society. The 

public broadcaster is independent in its activities and is not subordinated to any State institution. 

 

Article 16 (right to access public information) 

 

1. Every citizen of Georgia shall have the right to access information and official documents kept 

at state institutions, according to a procedure prescribed by law, unless they contain state, 

professional, or commercial secrets.   

2. Information contained in official records pertaining to health, finances, or other private matters of 

an individual shall not be made available to anyone without the consent of that individual, except 

in the events prescribed by law where this is necessary in order to ensure state or public safety or 

the protection of health or the rights and freedoms of others.  

 

Article 17 (right to property) 

 

1. The right to own and inherit property shall be recognized and protected. It is prohibited to 

abrogate the universal rights to property and to acquisition, alienation and inheritance of property. 

2. These rights may be restricted in public interests, and in the events and according to the rules 

prescribed by law. 

3. For pressing social needs, property may be confiscated in the events expressly prescribed by the 

law, based on a court decision or in an urgent necessity envisaged by an organic law, provided that 

advance, full and fair compensation is made. Such compensation shall be exempt from all taxes and 

fees.  

4. Land as a resource having special importance may be owned only by a citizen of Georgia or a legal 

entity founded by citizens of Georgia except for special events envisaged by law. An organic law 

determines the rules of acquiring, alienating and inheriting land.  

5. Property obliges someone to do something 

 

Article 18 (freedom of intellectual work) 

 

1. Freedom of intellectual work is guaranteed. 

2. Interference in creative work and censorship in the field of creative activity are prohibited. 

3. It is prohibited to arrest or ban dissemination of a product of creative work if its dissemination 

does not breach the rights of others.  

4. The State protects cultural heritage through law. 
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Article 19 (freedom of gathering) 

 

1. Everyone except members of armed forces shall have the right to gather publicly and without 

arms without any prior permission thereto.  

2. The law may prescribe a requirement of giving the government a prior warning if a gathering or a 

rally is intended to be held in a place where people and transport move around. 

3. The government may end a gathering or a rally only if it becomes unlawful.  

 

Article 20 (freedom of association) 

 

1. Everyone has the right to establish and join public and commercial associations. 

2. A public or a commercial association may be liquidated only on the basis of a court decision, in the 

events and according to the procedure prescribed by law.  

 

Article 21 (freedom of parties) 

 

1. Citizens of Georgia have the right to found political parties and participate in their activities 

according to an organic law. 

2. A person who enlists in the armed forces or is appointed a judge or a prosecutor shall cease 

his/her membership in any political party.  

3. It is prohibited to found and operate a political party the aim of which is to overthrow or forcibly 

change the constitutional order of Georgia, infringe on the independence of the country, violate its 

territorial integrity or which propagates war or violence or kindles national, provincial, religious 

or social strife. 

4. Activities of a political party may be subject to ban only by decision of the Constitutional Court in 

the events and according to the procedure prescribed by an organic law. 

 

Article 22 (electoral right) 

 

1. Every citizen of Georgia who has attained the age of 18 shall have the right to participate in 

referenda and elections of state bodies, bodies of autonomous republics and self-government 

bodies. Free expression by voters of their will is guaranteed.  

2. A citizen has no right to participate in elections and referendums if he/she is in the penitentiary 

for a serious or very serious crime on the basis of a convicting judgment of a court or if he/she has 

been committed to an inpatient mental institution on the basis of a court decision. 

 

Article 23 (the right to hold public office) 

 

1. Every citizen of Georgia shall have the right to hold any public office if they meet the 

requirements established by law. Terms and conditions of civil service are determined by law.  

2. A citizen of Georgia who is also a citizen of a foreign country may not hold the office of 
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President, Prime Minister or Chairperson of the Parliament. 

 

Article 24 (freedom of work) 

 

1. Everyone has the right to work and the right to freely choose a job. 

2. An organic law provides for labor rights and institutional guarantees for the protection of labor 

rights.  

3. Everyone has the right to found and join trade unions. 

4. The right to strike is recognized. Rules of exercising this right are determined by law.  

5. The State is obliged to promote the development of free entrepreneurship and competition. 

Monopoly is prohibited except in the events allowed by law. Consumer rights are protected by 

law.  

 

Article 25 (right to education) 

 

1. Everyone has the right to receive education and the right to choose the form of education. 

2. Pre-school education is provided for according to rules established by law. The State funds 

general education to the full according to the rules established by law. Citizens have the right to 

receive state-funded vocational and higher education according to the rules established by law. 

 

Article 26 (right to healthcare) 

 

1. Everyone has the right to enjoy State healthcare services as an affordable and effective means of 

medical assistance. 

2. The State supervises all healthcare institutions, and production of and trade in pharmaceuticals. 

3. Everyone has the right to live in an environment that is safe for health and the right to use a public 

space. Environment protection, rational use of natural resources and sustainable ecological 

development are ensured by law. Everyone has the right to timely receive complete information 

about the conditions of the environment.  

 

Article 27 (right to marriage) 

 

1. Marriage as a union between a man and a woman for the purpose of creating a family is based on 

equal rights and free will of spouses. 

2. The State supports family welfare. Rights of mothers and children are protected by law. 

 

Article 28 (procedural rights) 

 

1. Everyone has the right to apply to a court for the protection of his/her rights and freedoms. The 

right to a fair trial is ensured.  

2. Everyone shall be tried only by the court that has jurisdiction over his/her case. 

3. The right to defense is guaranteed. 

4. An accused person has the right to ask for calling his/her witnesses and having them examined 

under the same conditions as the prosecution witnesses. 
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5. Everyone is deemed innocent until their guilt is proven according to the rules established by law 

and by a final convicting judgment of a court.  

6. No one has to prove their innocence. It is the prosecution’s obligation to prove charges. 

7. A decision to find a person accused must be based on a probable cause, while a convicting 

judgment on irrefutable evidence. Any suspicion that is not proven according to the rules 

established by law must be decided in favor of the accused.  

8. No one may be convicted twice for the same offense.  

9. No one can be held liable for the conduct that was not considered an offense at the time it was 

committed. No law can have a retroactive effect unless it mitigates or quashes liability. 

10. Evidence obtain in breach of law has no legal force.  

11. No one has to testify against self or the relatives specified by law.  

12. It is guaranteed to everyone who has unlawfully sustained damages by acts of bodies and officials 

of the State, autonomous republics or self-government bodies that they can be compensated in full 

through a judicial procedure from the funds of the State, autonomous republic or local self-

government respectively. 

 

 

Article 29 (Georgian citizenship) 

 

1. Georgia protects its citizens no matter where they are.  

2. Georgian citizenship can be acquired by birth or by naturalization. An organic law determines 

rules of acquiring and losing Georgian citizenship. 

3. A citizen of Georgia may not be a citizen of another State simultaneously. An organic law 

determines terms and conditions of granting Georgian citizenship to foreign citizens in special 

cases.  

4. No one may be deprived of his/her citizenship.  

5. It is prohibited to expel a Georgian citizen from Georgia.  

6. It is prohibited to surrender a Georgian citizen to a foreign State except in the events envisaged by 

international treaties. A decision to surrender a citizen may be challenged in the court.  

7. The State supports compatriots living abroad with maintaining and developing their contacts with 

the homeland.  

 

Article 30 (rights of foreigners and stateless persons) 

 

1. Foreign citizens and stateless persons living in Georgia have the same rights and obligations as 

Georgian citizens save exceptions envisaged by the Constitution and the law.  

2. Georgia grants foreign citizens and stateless persons asylum as required by universally recognized 

rules of international law and in accordance with the procedure prescribed by law.  

3. It is prohibited to surrender to another State a person who has taken shelter in Georgia and who is 

being persecuted for his/her political beliefs or for an action that is not considered a crime under 

the legislation of Georgia. 

4. The State may impose limitations on political activities of foreign citizens and stateless persons. 

 

Article 31 (general principles in applying the fundamental rights) 

 

1. The fundamental rights and freedoms provided for by the Constitution shall apply mutatis 

mutandis to legal entities. 
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2. Exercise of human rights and freedoms must not breach the rights and freedoms of others. 

3. Any limitation imposed on a right must not undermine the very essence of that right. 

4. In a state of emergency or a state of war, the President has the right to issue a decree imposing 

restrictions, in the entire country or in a part of the territory, on the rights and freedoms referred to 

in Articles 11, 12, 13, 15, 16, 17, 19 and 24 of the Constitution. The President must immediately 

lodge such a decree with the Parliament for approval. If the Parliament does not approve the 

decree, the latter becomes invalidated as soon as the relevant voting process is over. 

 

Article 32 (the Public Defender) 

 

1. The Public Defender oversees protection of human rights and freedoms in the territory of 

Georgia. A Public Defender is elected for a term of 5 years by a majority of the total number of 

members of the Parliament. The same person may not be re-elected Public Defender.  

2. Creating obstacles that hinder the activity of the Public Defender is punishable by law. 

3. A Public Defender can be arrested or detained or his/her home, car, workplace or his/her person 

may be searched only with the consent of the Parliament. An exception is if he/she is caught red-

handed, which the Parliament must be made aware of immediately. If the Parliament does not 

issue its consent, the Public Defender must be released immediately.  

4. An organic law determines the competences of a Public Defender.  

 

 

Chapter Six. Judiciary and Prosecution 

 

Article 55 (Judiciary) 

 

1. The judicial branch of government is independent and is exercised by the Constitutional Court 

and courts of general jurisdiction.  

2. The Constitutional Court is a judicial body of constitutional control. Its competences and rules of 

establishment and operation are determined by the Constitution and an organic law.  

3. Justice is delivered by courts of general jurisdiction. Specialized courts may be established only 

within the system of courts of general jurisdiction. Military courts may be established only in a 

state of war and only within the system of courts of general jurisdiction. It is prohibited to 

establish special courts. In courts of general jurisdiction, jury will try cases in the events and 

according to rules prescribed by law. An organic law determines the system, competences and 

rules of operation of courts of general jurisdiction.  

 

Article 56 (the Constitutional Court) 

 

1. The Constitutional Court exercises judicial power by means of constitutional legal proceedings. 

2. The Constitutional Court consists of 9 judges. Three judges are appointed by the President of 

Georgia, three judges are elected by the Parliament with a majority of all of its members, and 

three judges are appointed by the High Council of Justice. The tenure of a judge of the 

Constitutional Court is 10 years. A person who has previously held the office of a judge of a 

Constitutional Court may not serve as a judge of the Constitutional Court anymore. 

3. The Constitutional Court elects its chairperson from its composition for a period of five years. 

The same person may not be re-elected Chairperson.  
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4. A person may become a judge of the Constitutional Court if he/she is a citizen of Georgia with a 

higher legal education and is at least thirty. An organic law determines rules of recruiting, 

appointing and electing the judges of the Constitutional Court, also rules of termination of their 

tenure, and other issues related to constitutional proceedings and operation of the Court. 

5. According to the rules envisaged by an organic law, the Constitutional Court will: 

a) based on a lawsuit by a natural person, a legal entity or the Public Defender, adjudicate on the 

constitutionality of normative acts in respect of fundamental human rights and freedoms 

enshrined in Chapter Two of the Constitution; 

b) based on a lawsuit by the President, at least one-fifth of MPs, the Government or a court, 

adjudicate on the constitutionality of a Constitutional Agreement, laws or normative acts of 

President, Government, and Abkhazian and Acharan authorities; 

c) based on a lawsuit by the President, at least one-fifth of MPs, the Government, a court, the 

High Council of Justice or the Public Defender, adjudicate on competence-related disputes 

between the state bodies; 

d) based on a lawsuit by the President, at least one-fifth of MPs or the Government, or based on 

a submission by at least one-fifth of MPs, adjudicate on the constitutionality of international 

treaties and agreements; 

e) based on a lawsuit by the President, at least one-fifth of MPs, the Government or the 

representative bodies of Abkhazian and Acharan autonomous republics, adjudicate on the 

constitutionality of founding and operation of citizens’ political associations;  

f) based on a lawsuit by the President, at least one-fifth of MPs or the Public Defender, 

adjudication on disputes on the constitutionality of regulations governing referenda and 

elections, as well as disputes on the constitutionality of the election or referendum to be held 

on the basis of such regulations; 

g) based on a lawsuit by the President, at least one-fifth of MPs or the representative body of the 

Acharan autonomous republic, adjudicate on disputes on violation of the Constitutional Law 

on the Status of the Autonomous Republic of Ajara; 

h) based on a lawsuit by a representative body of a self-governing unit or 5% of members of all 

of the representative bodies of self-governance units, adjudicate on disputes on the 

compatibility of normative acts with Chapter Nine of the Constitution;  

i) based on a lawsuit by the High Council of Justice, adjudicate on the compatibility of 

normative acts with Articles 55, 57, 59 and 60 of the Constitution; 

j) based on a lawsuit by the Prosecutor-General, adjudicate on the compatibility of normative 

acts with Article 61 of the Constitution; 

k) based on a lawsuit by the National Bank, adjudicate on the compatibility of normative acts 

with Article 64 of the Constitution; 

l) based on a submission by the Auditor-General, adjudicate on the compatibility of normative 

acts with Article 65 of the Constitution; 

m) exercise other powers envisaged by the Constitution and the organic law. 

6. It is prohibited for the Constitutional Court to declare election-related provisions unconstitutional 

during a year preceding the relevant election. It is allowed to declare election-related provisions 

unconstitutional during a year preceding the relevant election only if the provisions in question 

have been enacted during the year preceding the relevant election.  

7. A judgement of the Constitutional Court is final. A normative act or the part of a normative act 

declared unconstitutional loses its legal force immediately after the respective judgment of the 

Constitutional Court is published, unless the judgment itself prescribes some other date for the 

normative act or its part to lose the legal force.  

 

Article 57 (the Supreme Court)  

 

1. The Supreme Court of Georgia is a court of cassation. 

2. The Supreme Court is composed of at least 16 judges. At the recommendation of the High 

Council of Justice, the Parliament elects, with a majority of a total number of its members, judges 
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of the Supreme Court, for life, until they reach the age limit prescribed by an organic law. The 

Parliament elects a Chairperson of the Supreme Court among members of the Supreme Court for 

a term of 10 years at the recommendation of the High Council of Justice. 

3. An organic law may provide for the Supreme Court to adjudicate cases as a judicial instance other 

than cassation instance. 

 

Article 58 (legal proceedings) 

 

1. Courts deliver their decisions on behalf of Georgia. Acts of courts are legally binding. Failure to 

implement a court decision or hindering implementation of a court decision is punishable under 

law.  

2. A court decision may be set aside, reversed or suspended only by a court according to rules 

prescribed by law.  

3. Cases in courts are examined at an open hearing. A case may be examined in camera only in the 

events prescribed by law. A court decision must be announced publicly. 

4. The State language shall be the language of legal proceedings. A person who does not know the 

State language will be provided with an interpreter.  

5. Legal proceedings are based on equality of parties and adversarial process.  

 

Article 59 (judges) 

 

1. A person may become a judge if he/she is a citizen of Georgia aged at least 30 who has relevant 

higher legal education and has been working in the legal profession for at least 5 years. Judges are 

selected on the basis of their integrity and competence. 

2. Judges are appointed for life until they reach an age determined by an organic law. If they are 

appointed for the first time, until their lifetime appointment, judges must serve in the judicial 

capacity a probationary term of 3 years. Selection, appointment and dismissal rules for judges are 

determined by the Constitution and an organic law. 

3. The judicial office shall be incompatible with any other office and paid activities save 

pedagogical and scientific work. A judge may not be a member of a political party and may not 

participate in political activities.  

4. A judge is independent in his/her activity and abides only by the Constitution and the law. 

Influencing a judge in any way or interfering with the activity of a judge is prohibited and is 

punishable by law. A judge may be removed from adjudicating a case, dismissed from office or 

transferred to another position only in the events prescribed by an organic law. No one shall have 

the right to call a judge to account for individual cases. Any act that imposes restrictions on 

judicial independence is void.  

5. Judges are untouchable. It is prohibited to bring a judge to criminal liability, arrest him/her or 

search his/her home, car, workplace or his/her person without the consent of the Chairperson of 

the Supreme Court of Georgia. An exception is if he/she is caught red-handed, which the High 

Council of Justice or, in the cases of a judge of the Constitutional Court, the Constitutional Court 

must be made aware of immediately. If the High Council of Justice or the Constitutional Court, 

whichever appropriate, does not issue their consent, the judge with restricted liberty must be 

released forthwith. 

6. The State ensures safety to a judge and his/her family. 

7. Judges are appointed by the High Council of Justice with two-thirds of its full composition.  

8. A judge may be dismissed from office on the following grounds: 

a) Own request; 
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b) Commission of disciplinary misconduct; 

c) Being declared by a court to have limited legal capacity or as an aid receiver, unless the court 

decision speaks otherwise; 

d) Termination of the Georgian citizenship; 

e) Entry into force of a final convicting judgment against the judge;  

f) Attainment of the age of 65; 

g) Commission of a corruption offense; 

h) Death; 

i) Being elected or appointed to an office in some other institution; 

j) Liquidation of the court, downsizing the position held by the judge; 

k) Being appointed or elected to another court. 

 

Article 60 (the High Council of Justice) 

 

1. The High Council of Justice of Georgia shall be established with the aims of ensuring 

independence and effectiveness of courts of general jurisdiction, appointment of judges and 

performance of other tasks. 

2. More than a half of the members of the High Council of Justice shall be members elected by a 

body of self-government of judges from courts of general jurisdiction. Those members of the 

High Council of Justice that are neither elected by a body of self-government of judges from 

courts of general jurisdiction nor appointed by the President of Georgia shall be elected by the 

Parliament. The Chairperson of the Supreme Court chairs the High Council of Justice.  

3. An office term of a member of the High Council of Justice shall terminate for the reasons 

indicated in Article 59(8)(a)-(j) of the Constitution. 

4. The High Council of Justice is accountable to a body of judicial self-governance. 

5. An organic law determines the competences and the rules of establishing the High Council of 

Justice.   

 

Article 61 (the Prosecution Office) 

 

1. The prosecution office is independent in its activity and abides only by the law. 

2. The prosecution office is headed by a Prosecutor-General elected by the Parliament at the 

recommendation of the Prosecutorial Council for 6 years.  

3. A Prosecutorial Council is established in order to ensure independence, transparency and effective 

functioning of the Prosecution Office. The Prosecutorial Council consists of 15 members elected 

by the Parliament and a prosecutors’ self-governance body according to rules prescribed by an 

organic law. More than a half of the members of the Prosecutorial Council are elected by a 

prosecutors’ self-governance body. The Prosecutorial Council elects its Chairperson for a term of 

2 years. 

4. In its activity, the Prosecution Office shall be guided by a criminal policy document approved by 

the Parliament with a majority of a total number of its members.  

5. An organic law determines the competences, organization and rules of operation of the 

Prosecution Office.  

 

  


