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' Competition Law, seventh Edition, Oxford University Press, 2012
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861-864 and ch 22, ‘The “Substantial Lessening of Competition”
Test', pp 932-940.
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130/1,para 7; Monti A New Strategy for the Single Market: At the
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Logotrm 30860l o6Lgdmds. goothgoel oo boBocmol
33303360 30360l agdososagbob boboéaaquoq) b@abmq)o,
303608 mog0Lnmomo 3mb316gb300L 306mb3pgdemmds o
3memohozo, 0og0l0 d1bgdaEob go8mBnbotry, omgomal-
Bobgdcos, 6md  Bmgogho  dgdmbgggode,  Lobyggemo
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soéaoogbob 3506)@03360[)0, 6(\033@03 dgm(3g Loyznbgdo
dmbeod, 39603 3906036900 358G0L Bodotron 393030830,
9L 936m3al  3mBoboobo o gbhmgbymmo 36 3n&gb3ool
Looggbhmgdol Bbérocob gogemgbol obeogbl 306 336g6(300L
39bmb3ogocmmdals oghone oqbén@{]?)o%g.m

>®bodbycmo mogol 8b(4>03, Bob 653mBg3l odotgdeom
3™3Bmgdlyé  Logoobl: oy o6Lgdmdl 30631696300l
Looggbhmgdo Gomo goobygohmb o 560l b o6 &b
Qob033860 BOSGSB bodeoaqm, 6o @oBob on@o@n@obom;;ob
9b@o ogbgl gooygdyare acgéyare gecebygghoargdglol
o0bEmmgds (LobeBotroemm, 3m3alos oy 0brogocegde) ?;
08 0bbhohyhgdelomgol Gmgmé nbd  gobolodmgtmb
0bongogde (3obolbhgtoscmaol obadgbals, 56Rg36g30lL, oo
©0d  3mb3negbizool Lodnommgdem)?; o mogo gL obl-
OO(')UOSE’O 6)003;06 330d@360 3006(5600@@3800@8[) (bobo-
dobnemm  gobboemgal ooy Losdgemsgem Lobodséoemml
dog)? o3 1339 93bmBozyo Ig3bogergool agemgemgdl

bizcogdo.

" Gerber Law and Competition in Twentieth Century Europe

(Clarendon Press, 1998), pp 421ff.
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dmdzqdooboe  godoboomb ogoligdo  Gmolb 3o 339mem
dmbo 339do. ©mbodbyem dgdmbgggede, o3oligdol 3086)@0
dm003égol 03 Lbgoolbgs gBgol, Gmdgembo 3mb3négb-
ool 393myege  dgndemos  dogomomoce, 3(4300@3d800b
393mne30L, 0bmgozogdel bgemol dgdemals, 8malobyegdals
o6 3Gmygdi3ool  botolboby oy  3Gogommazgérmgbgdols
3933060930l o6 dmabIoergdcmgdobogols séhggobols Rodm-
6008030[} bodnoemgdom, yggemo 03 Lodyoewgdol godm-
ygbgdoom, Gmdgmmoy dmdbdoérgdgmmms  3gmaememgmdo-
boorgols Qoaosoosgbgqmo.ﬁ 0gOTOOE 30b e gbhnem
3030689 odgol  Lododem  docmongemgde o6 ofgo;
630bcod dmbm3memonl 398mbgggedo 30 géron q306dol dolidg
bénqm 3006(5600@0 od3b. 03 ™ Usoqrgégb 63600@[}
dmbol oé\bgbmbb bén@o 16y39mde, Locoos Lododm
doemob boéolbol 1o3Gogo ombgo dmmoglgonemo. 3mbzy-
696300L  306mb3gdemmds  3mb3Gghne 8603369cmmdsl

'* Landes and Posner ‘Market power is antitrust cases’ (1981) 94
Harward Law Review 937; Vickers ‘Market power in competition
cases’ (2006) 2 European Competition Journal 3.
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69339b06gdnmo  3G0gh03o ©mIobobinéo LododGHm
doemolb  3gLBogemoalioongal. ol dgopgogh 36 3nEg6300L
Looggbhmgdoboomgol 10 6g3mdgbodosl gémgbyem  30-
bmb3ogdemmosdo 800)30@0[)606{)60[)00)30[).16 3™b369hy-
o 3o, ob 3360@@360[} >3obgocmgel, émd  comdo-
6obGo LodLBGM doemal goblodmg&s 6 ybrod dmbeogh
dbmemmee dobo  LodsBdGm  Bocmols dgdggmooo, 06033@
6o gobbme309em@gl 08 yggems godimeol LEnmo obo-
modo, 6(‘033@03 393emgbol  obeogbl 6080683 3™b3y-
696(300L ogmBobrgmdodyg.

36 3n6gb300l  306mb3gdemmdols o 36odhozodo
™60 8:ogo6o Logomboo: 1) 3Gmendhobs o ggmgée-
goygmo (3mg3g Omgdomo) 586al gobdothgool Lo-
sooobo, 6)0033@000 3030600360308 anﬁ@gbo LodoBdGm
doemol 06Lgdmds o 2) yo3érm 36033bgemmgobo Lo ombo,
0350 LodBGM doemol ocogbhocge 3o300.

'® www.internationalcompetitionnetwork.org.
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308060 o6 dqgLododolo d08&0lL (36980 ©38 Jgdambgggodo.
003000 gL 3003800(4:00 330)6003033600, o8ohmd bdoé dq9-
»bgggode 30bmb3ogdmgdabomgol 30860l Lomobowm by-
&omol oboboboco boﬁoé)mo 930bm3dobhgdol @05306360,
Lbocooy bdotogo §3mbm8o3n6o 9boemodo godmoaygbgds.

dmemm m(3 Bgemobocedo 30360l 806300’00350[} 2993
bogergos”  Logédbmdmom 3963000600,  0baggmEdo300ls
domgdol 7odéogo Bysbrm o6LGIMBL 8586rg00l  gobdoés-
d)g?mb asbobgb. od 856)03 boboéaa?)@m Q)oognass(i)oo
International Competition Network-ob Recommended
Practices for Merger Analysis, Part I, Locooy gobbocmy-
@00 05860l 306306 hgdolorob o 3093306gdmme Lo 30-
obgdo."  Recommended Practices3o  356bs gnoergdoo
bo%aoba':]@no 34.4:000 Lo 3ooobo, &Hma 33[)05030[)0 Bo%égbob
bo%q){gésbo 306@0306) @0:1603‘3(4) 805306685&) o6

i www.internationalcompetitionnetwork.org.
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Bobgdyemo. 93539 0m33896doL Bobgogom, 306 3n&gb300l
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9360303306030 goblo yomérgdnemo  360dgbgemmds
9604930 93630l 3m3ebools Notice on the Definition of the
Relevant Market for the Purposes of [EU] Competition
Law-b"8 &)0)33@803 dgodndogo g.6. 30300003(1)‘3(4)0 dmbm-
3memobyol hgbho (Hypothetical Monopolist Test, &mdg-
o3 obggg (bmdoemos Gmgmer; 'SSNIP' test) 60360l
3obdoéhgoolioomgol. Nofice-do  Bodmyoemodgdyemos  3mb-

'® 0J [1997] C 372/5; Commission’s Guidelines on the application of
Article [101 TFEU] to fechnology transfer agreements OJ [2004] C
101/2, paras 19-25; Guidelines on Vertical Restraints OJ [2010] C
130/1, paras 86-95; Guidelines on the applicability of Article 101 of
the Trealy on the Functioning of the European Union fo horizontal
co-operation agreements OJ [2011] C 11/1, paras 112-126, 155-156,
197-199, 229 and 26 1-262.
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Q00o, oY 6)0@003 060l 30360l 606306@360 3603368@00-
3ob0:
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0oL 3memogozolb gobbmezogemgdobomgol Boéhml
dggdbol. 3030l gobdoétgool dmogoto obadby-
emgdod Lobhgdohodgdnemo Loboor gobbodmgémb ol

19 Competition Law, seventh Edition, Oxford University Press, 2012
Richard Whish and David Bailey 'Demand-side substitutability', pp
31-32 below.

? Market Definition, OFT 403, December 2004, available at
www.oft.gov.uk.

?' Merger Guidelines of the Australian Competition and Consumer
Commission, www.accc.gov.au; the WMergers and Acquisitions
Guidelines of the New Zealand Commerce Commission,
www.comcom.govt.nz; and the Merger Enforcement Guidelines of
the Canadian Competition Bureau, www.competitionbureau.gc.ca.
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™ 695060 30b396Hgbhgdel 3mb3m69b(300L 393mnce-
3900l oq:gﬁ@oogoeoé:gbob Lodnoemgdol  odemgds, oo
0(4)003361.) 333366850 300@36(303(4)0 3006336360380[} 33[)0-
bgo. ™ 3139bhol 3g(3099¢hg 30608600330 >®bodbycmoo,
603 306396 96hyemo 398mywgol Lodo doGomoe Bystrm
oébgbmbb: dmombmgbol  Bobo(3gemgdomds,  dobmeogdol
Bobo(33emgoomds o 3migbzyéo 3mb 3 negbz0s, Loacoe-
bo3 dmambmgbol Bobozgemgdomds  v6lgdomos 3580l
806306)6&60[}00030[}. 300803(4)00, 003880 Lo 330mq> 30053(4)3-
e, 99dmbggaqdde dobmegdol Bobozgemgdocomaoal by zo-
mbo  dgbodmmmo  oyml  308¢0bL  gobdobhgdel  boBocmo,

2 Carleton ‘Market Definition: Use and Abuse’ (2007) 3(1)

Competition Policy International 3.
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G doemoyaemgdol s6Lgdmds. 100%-000 dmbymdocm do-
30689 93mbm3ogné 9396hL o6 odgl LododGm doemoyas-
g0, oY) oébgbmbb 3036030 300@8680‘360 300633(4)86(1)0
©0 96 56LgdmoL 58063 dgligemal do&ogoe.
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3 boaaQOBOS(YJ 3(")8[}0[736)860') 8060’)@860 3@0603360 Q)O @08@3830[’
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Lodod6rm Logboemgdoms o demagéo 6383@03036000.24

dmemm Bemgodo 3mb3négbizool gemgbymmds Looggb-
@mgbao 330333033[) bb3oq)obb3o 6)3300386Q)030350 bgd(i)oo-
&ob 6)0&)@06360[} 63030)6306360[}00)30[}, (4:03 doBboco
obobogd 3mb3MEgb300L botralbol godcosl, GmBemgdls(;
6o gogndimdglgdobs  3s(309b(hgool  BogmBorgmds oo
Logoérm  o30boblgdol godmygbgool ga3gghoobmds. owbo-
dbyemds 30, mogob 35(4)03, 8063333@0 G 00003530
$06000(33980 306 396g6(300L  Lomoboom Gmemal 3gLobgd
303060 ©g0hgddo.

3080@0030@, 2010 63@[) oéqmsq)oob 3(*)633(4)8630(7[)
Looggbhmd 8gadndogs €g3m3gbcodzos dbems 33oemoggo-
306)863@0 3d08860b0m30b, 6md 3006@60:1(5360 aogq)oooo
Logotrme ©og0boblgdnmo dmBlobytgdol gobobggoc o

3(‘06336)86800 808600(7) 3338 oébgbn@o 386)d0’) @060308'

?* OECD, Health System Characteristics Survey (OECD, Paris 2012)
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330L LgdhmEob 8936 boBoemdo 3mb3nErgbizool gobondyem-
nggb@o@, 3o dmbols oym bd)maod)mq:»maonéo dmdbo-
bnégbo, 300[)3000@360 b363ob360, 030800009060300 ©o

0.9.. %7

2 European Competition Network Brief, The Irish Competition

Authority makes recommendations fo improve competition amongst
family doctors ( Competition in Professional Services — General
Medical Practitioners), 9 July 2010, e-Compettions Bulletion july
2010, Art. # 33511.

% Competition Network Brief, 7he French Competition Authority
recommends the government to further lift restrictions on laboratory
services, 5 January 2010, e-Competitions Bulletin January 2010, Art.
# 33443.

" European Network Brief, The Uk OFT calls for greater patient
choice and competition in dentisty market, 29 May 2012, e-
Competitions Bulletin May 2012, Art. # 48465; Albert Sanchez
Graelis, The Spanish Competition Authority publishes a report on the
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application of its guide on public procurement and competition to
public health care provision-related procurement in Spain, 30
September 2013, e-Competitions Bulletin September 2013, Art. #
59551; European Competition Network Brief, T7The Bulgarian
Competition Authority proposes measures to enhancecompetfition in
hospital services markef, 18 September 2013, e-Competitions
Bulletin September 2013, Art. #62146; Danish Competition Authority,
The Danish Competition and Consumer Authority publishes an
analysis of the markets of private chiropractors and physiotherapists,
5 December 2013, e-Competitions Bulletin December 2013, Art. #
62969; European Competition Network Brief, 7he Bulgarian
Commission on Profection of Competition proposes amendments fo
national legisiation regulating provision of ambulafory medical care,
29 January 2014, e-Competitions Bulletin January 2014, Art. #
64342; European Competition Network Brief, 7he Estonian
Competition Authority recommends more transparency in funding of
medical treatments, 21 April 2014, e-Competitions Bulletin April
2014, Art. #68660; Danish Competition Authority, 7he Danish
Competition Council recommends to change requlation of specialist
practitioners in the health sector, 30 January 2015, e-Competitions
Bulletin January 2015, Art. # 71477.
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(The Court of Justice of the European Union) gobbodwmg-
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830’)6(‘080336)0 088660 oﬁmb 838@0, 6)0’)88@03
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336’0603@0 6068300 ﬁoamogo@obo.

2. 3¥g360 Lobgemdbogym mEgobm  3obnboldggdgemoas
$obcoo330L Smabobnégbob d9byocogo8y, méaosogg-
dolo o7 dobmeogoody. (30em3gyem  dgdmbggaqedo,
bocooy 3mb39696300L gémgbyemo Losggbhmgdo o6
LoboBotroemm 3Bygdgdo, ymggemo 3g8mbgggol ob-
330003 oébgbn@o gogdthgoecoob 808003@06063,
aobobomoggb 3mbzéghyemo Lobgemdbooym mége-
6ol Logdoobmos oym, oy NGN 83(0600303360
od(i_)o3oo?>o, 805[)53038?)*3@0 36)0d¢030b 8053@3000
09d0bgb Lvdmemmm gooByggheemgosl.

8 Hofner and Elser v Marcotron [1991] ECR I-1979 C-41/90. Para.
21.
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3. 68360 3330053830 3303306.»@860 gdoagbob 36 m-
q;gbon@ omeooBogbb, 6)(‘03@0603 0863033636,
68 obobo o6 06o0ob 3300600303360 ©396hgo0l
omeooBogbo, 6003@8608 3d333@3606)36006 86)003-
by oo 3360’)30[} 3mb Snégﬁeoob 3obmb3cogo-
nmoob. OQGOBGUQ)O 80@8«)80 0005803@8363@0Q
©o bén@gm%oqmq) odso 30630’)%0@0 3(’0633-
636300[) 3600363@0 booagGngbobo ©o Lobodotron-
comgdol 3036.

(350390 338mb38332}30 bo%mao@m86603o 30630/0003-
mdol  ©odmgg30l  g3mbrogde Gog  dgdmbggggedo  ob
6068000@88636 830)60030336 oagsd)gbb 3(4300363@0 306006-
3@33@(‘060[} 8053@3000. aoaoqmmoq’, 2005 GSQB 68@-
goodo, béonbg@ob boodgemozom Lobodotaremmd  covoce-
aobo, Gm3 30686)003@(‘060[) LoooBmgggm  ggmbeoo 336
3060[)0@3600@0 600800(4:3 9 30060080 3360 033600.29 08033
Bgemb  bogéremobeogddo, 500@06@036)0 3m6336)86300b
Looggbmlb  gocoobygghoemgdol Loogndggem?y, 60‘)33@03
9bgdmed 3m330b0gdol dgebydo, 6)(‘0@36@030[) 306390
0bbob(z00L Lobodo&aremem3 ©o0g0bo, 6HmI ogmbeegdo NG
033636 33006008033(4)0 08356350, 33[505030[}0@, 305m53q>36-

% Diego Firniciari, (BVBA Kristel Cools/ CM Antwerp), 25 January
2005, e-Competitions bulletin January 2005, Art.# 20866.

45



mdom oo 96 3dmbrose g3mbmBagneo ofhogmdgdol
gobbm&zogemgdols 303@360.30

2013 GSQ)b Bg@aoégmao, 3(*')633(4)86300[’ booags(i)ma
Qoo@aoso, 6Hm3 30636)003@0060[) 36)00363@0 bocooBeo-
393 oymbeoo  (National Health Insurance Fund)
053000490006 b6 3o 3gemo  Lodyoemgdgdol dobmeogdol
03oligdoLo 96 5658oYGgd0l Iglobgd Bmemo3os 3930lol o6
dmgdgeogde, 60080068 030)60)303360 5396¢h0. Looggbhmd
™09 398mbgggedo 3063o&dd, Gm8 ambro oygbgdeos
ogol bo3o€>m 13e0gddmboengosl, &)maa@oe NG
dg0demgdo Boomgommml g3mbmdo e sgdogmdoce. 312009
6gemb, bemmgs 3goals 60[}3‘36@0 3oL 0660300600300@03630
ooosobao 8060850@0, éHm3 bosoém 30636003@0060[}
Loodmgggm 3m330b0gdo o6 96006 g3mbmBo o o396~
hgd0 o 30:8g 3mb3nEgbizool gémgbyemo  396mb3coge-
@b 56 3638@@36o, 60@806 obobo o6& obméeogq;gbgs
330060030336 odd)o3m?>3?>b.32

®Tristan Baume, Katelijne lafleur, 7he Court of First instance of
Rotteraam holds that sickness funds cannot be sonsidered as
undertakings acting as economic entities (CZ/0Z), 7 December
2005, e-Competitions bulletin December 2005, Art. # 1133.

¥ Alexandr Svetlicinii, 7he Bulgarian Competition Authority holds
that national health insurance Fund is not an undertaking for the
purpose of competition law enforcement (NZOK), 14 August 2013, e-
Competitions Bulletin August 2013, Art. # 564009.

%2 \gor Augustinic, The slovak Competition Authority holds that health
insurace companies carrying on public health insurance are noft
subject fo the Slovak Competition Act (Report on Health Insurance
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50b03byemo Jogmdo oL g36m3ol  3m3o-
Lood (European Commission) 2014 Egemb LobgemdBoogml
©obdotrgdgdol  LoBogérgdol  dgyodgdobol,  GmeogLoy
o0b3360, ™I Logotrm o 396dm Loodmgggm 3md3e-
bogdo 96 0yzbgb g3mbmB8ozyto v39b¢hgdo 030l Jonbgoo-
3900, 63 56LgIMdES H3gb0dg Loedmgggm 3md3sbos,
300 dmtol 396dm 3m330bogdo, GmIgemms Imddgogde
oym dmggdody méogﬁ@oégbn@o o, ©3obmobogg, doom
dméral 06Lgdmdced g8y 306 3égbzos. ol 3gbgdo
o3dbgdnemoe oym 393cg339: (i) Logoemmgdyemm dmbobo-
g™ LoBmgomgdtoge §o63Gmgemmdal  odmgggel
36mge0dodo, (ii) 306mbooc gobLodmgémmo d93mboésy-
mdgdo, Gm3emgdoy 398mbogmmol 3Gm3mezonmos, (iii)
y39emd 3mbobocmobomgol Logbmm dmgges, (iv) demogo
dokrggnmotrgdgmo  RotBm, Gmdgemdoy  Loodmgggm
3™d3560gd0 8mddgogogb. 33

3oe3gnen  dgdmbggaqddo  Looogme, LobgemdBoogm
™Egobmgdol $96coo330L LggdhmEdo Bodceobotrg oddhogm-
390006 3033060 o 6odgboce Igbodemgdgemos olobo

sector), 3 December 2009, e-Competitions bulletin December 2009,
Art. # 30185.

* Phedon Nicolaides, 7he European Commission explains that a
system which is predominantly based on solidarity does not become
economic in nature when operates have a small degree of discretion
fo compete on quality and to make profit from efficient provision of
servicles (Spolocna poistovna), 15 October 2014, e-Competitions
Bulletin October 2014, Art. # 72598.
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930b6m3o3né  939bhgoo 0yzbgb doBbgnembo. ©3dzg06
33300'33833630, dmgocoo Qob336360b 80300(1_)060 bdotoco
b0q>o3co b03oooboo. 3060@0000@, 2002 GSQU 00
560(’90580)0[) 3”6336’3680"[’ booagG@mb 8000050035000,
boodgemozom 0)606360@30 o0g0bo, 6ol bobgemdboogm
™Ggobm  yemgdsdmboemos  g3mbm3dogyéo  oddhogmdol
boboor  3B36mbggemymb  Losbmgbgdgmme o Logdebm
Smabobnégbo, oy 336)600 bgdd)ooé:ooos 800300(4)386*3@0
d9o0bbdgdo 530L 0cgomalbobgdl. dgdmbggge oo 303d060g-
o oym bosoém bad@méﬂo ,,Bé@oqymgmobo o
Qob03@3m Bg@osob(bob 30636)003@0060[)0“ ©o ,,meoo-
6o Imdbobyergool  ggmbol” Logdoobmdolemsb. doo
3™330boo Bettercare-olgob doomgl €30 Lopbmgegdgemo
Lobemo o dgobyocegl Loggdembem dmdLobyegds. (HEredboem-
3> ooogebs, Gm3 ogmbeool 8ogé  Lopbmghgdgemo
Lobemgdol dgdgbs o dmyz0gdgemo 3Emgo0gtHobo-
ogob  Leopooemyéo  8mdlobytrgdel  goBggobomgal
bgemdg 36emgool ogos ogm g3mbmBozmeo ofhogmds
0 dgLdsdoboce, ob oym g3mbmde 3o °836(')°'34

2006 Bgemb, 06cmobeonols 19omemgLbds Lobodoéonemma
©00goebs, M ofemobreool Lodgoebm Loddm, gdo-

% Sandrine Delarue, The UK Competition Commission Appeal
concludes that a public body is an undertaking when “ engaging in
purchasing activities” ( Bettercare Group Limited), 1 August 2002, e-
Competitions Bulletin August 2002, Art. #21106
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dg00bocngol  Bobrganmmotgdgmmo mégobodoos, 96 oym
068 830060080336)0 °33600 o 06)(3 3300500303‘3(4)0 °836®3'
30l obmgoozeo, Gob godm3 dobdg 3mb3mEgbz00l 306mb-
IEgImMS 96 g6(39egdmeEd. Lodgoobm Loddmd Le-
Bogoto dgotobo germ-96mo0 gdodal Boboomdrogg, ©mdgem-
33 go3mogzgybe 69335, Gm3gemo3 9boboomdgzgdm-
0 Lodgmb 3mgqdLl gor03m60 ber&dgoals o gi3gg0L 3gbe-
bgd. Lobodoroemml goobygghommgos ogegndbs Loddmb
Logdd0obmdal bolioocl o 8086gdl, EmBgmmoary ™mEogbio-
Gg0ymod Lodmgomgdéogo obihgéglgdol 80@0636088.35
boboaoém@mb 80@0683360@380 Qooq:ob(iméo 06@06-
00l 33gbogLido boboaoém@mao@% o930, 2006 Bgemb
30@@0[) 30063‘3636300[) booaas(booa QOOQBOGO, 6md od
d93mbgggode oy Lobbemol 36meydhgdol Bo&dmgds 3m-
dgé30memo 346mdalongol dmbrogdmees, Lobbemol gocool-
b3ob géomgbnemo obbhodnhob Logdosbmds Roomgmmgdmed
930630 360 539670l bod3006m60q>.37

% Orla Lynskey, The lrish High Court considers that Medical Council
/s not an association of underiakings, therefore domestic and EC
Competition law rules do not apply (Ramadan Hemat), 11 April 2006,
e-Competitions Bulletin April 2006, Art. #1373.

% patrick O'Brien, The Supreme Court of Irland holds that Medical
Council /s not an association of undertakings for the purposes of
competition law (Ramadan Hemat), 29 April 2010, e-Competitions
Bulletin April 2010, Art. # 32062.

% phyllis Aquilina, 7he Malta Commission for Fair Trading upheld as
abusive the commercial practices of a private hospital and quashes
subsidiary legisiation stipulating prices of blood products supplied to
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°b833’ 2009 33@[) 3[}3068000[) 3m633636300b booags-
H™3  ©o0gbs, G™3 $obrodpgel Bgzombyem dmdLoby-
6360[) booagsd)mbo o 03‘56’8‘5883(')32’0"’ Bém%gbnnw
obmoozool dméol gooymdgdyemo bgemdgdnemgds é-
©39300  3mb3negbzool  306mbl. Jgorobbdgdo  3ombgol
60360l d383 (CRICR 663@360[) 6)00(5030&) bob@gaob 8o3m,
émag@oe gbabm@o 030(413088303@0 Bémqndd)gbob dm-
6083@800?)009 @ob@éobneoob 3[)30630030 oébgbn@ 8600-
9600 00339b0036>9030. qL3obgeal 3mb 3Ergbz00L Looggb-
He3 eoobobosms domo bgemdy 363@860, (4)00800(4:3 d03-
ol 3580065980b dgorobb3gdo o odEgebs, G Fob-
oo330L (4:3800063@0 amabobnégbob booggbym, dgorobbdg-
30lodg06, NBGNbggemyYmagEY BOEBd393¢Neme  3Bmeeyd-
hgool @ob@éobneoab. dqbododoboe, ol B8mddgogoced
Gmgmby  93mbmBogmeo  oggbho o oym  gL3sby6a
3m633636800b 3060060[5 8036(3&@360[} m603d00.38

2008 63@[) oéqmsq)oob 3600363@80 300633636300[}
Looggbhmd (NCA) oowgobs, 6md 3obrooggol dmdbo-
bnégdol obmmgdal Losggbhm, ™Egobm, Gmdgemop

06@06@03@ ambob@{]mbob 3363633@30’)%[) 503@36000
©° Bmgoceo boangBosm 0Q33630@m60m, NG ogm g3~

private medical undertakings ( Malla’s National Blood Transfusion
Service), 9 October 2006, e-Competitions Bulletin October 2006, Art.
# 16288.

% Competition Act (Colegio Farmaceticos Caslilla-La Mancha), 22
April 2009, e-Competitions Bulletin April 2009, Art. # 26242.
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30603900l 9Bo63mgdod o393 30083060360006.39
DQGOBGUQ)O 80@0833800@360 @08033660 ambo?)égbolj,
6nd booang)m OQGOBGUQ) od@osmbabb obméeo‘g@obq)o
060 dmggdol gobodeogmoce, 960390 cogobo beaédogoy-
o gornEgeyepgdgleb dgbeyangoel pdebgganbogmegace.
mnaeo, o@qmﬁqmob 330@@3[}30 baboaoém@ma 2011
6gemb oogebo, 6Hmd Looggbm 8mgdgogdce, &)mamée
330060030336)0 083660, 6)0030 306 336600 303036@8&)
gonBoo Lobboogm Lodgoobm @obdotgds o doc ol
aoboo 396dm 3Gmgoagégoal 30063‘3636@0.40 530l0nob,
2012 Bgemb domgdyem goobygghoemgdodo Looggbhm o6
oym  doRbgyemo  g3mbmBozné  o39bto, Gmizo  dob
LobgemBBoogm 3mg&odolb Bmboboemg 3s(3096hgdelivcgals
18Gnbggemym  LobbGogym  Lodgeoozebm  obdoérgoo,
Gogob 03 OmL ol Logymot  ognbgizogdl  obmé-

* Orla Lynskey, The Irish Competition Authority issues enforcement
decision regarding alleged anticompetitive actions by the body in
charge of supplying drugs, medicines and medical appliances fo the
public (Health Services Executive), 10 October 2008, e-Competitions
Bulletin October 2008, Art. # 23007.

0 Patrick O'Brien, The Irish High Court holds the Health Service
Executive fo be an undertaking under the traditional Court of Justice
definition ( Medicall Ambulance), 8 March 2011, e-Competitions
Bulletin March 2011, Art. # 38147.
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330)055336050[} 3380)5333360 bdotoco Q0303306>06~3@oo
9903980l 36(\’)%8[)03@ obmz0o3090m0b. dbggg, 36)002)@8-
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b3gdg%0 0d 330’)60’)30336 ©39b(hgolL dmbol, 6)0’)3@8608
306@0330[) b8630b060b 80600@860[) obméeog@gbgs.

936 393d060L dobdodm, 3Gmazgloyemo sbmzoozog-
30l 803060 80@06363@0 300@(@030[) 30306l 3(06-
3696300l 306mbols  dgliobgo (36006036)360[) 03omemgde
6063000@336@0, doybgroogo 930y dogomomoe 2014
Bgewb 5 docm. 336)(’0 Qogsobt‘)om 306)080[} Loboo»
doemobeooodo gjoamo 36)00030[}0*3@ omeooBogbb 3060060[}
63930l godm, do6omoosc 300@3{]@)036)0 doemodo-
& 336360[} 33000 3(06 33636300[} 388Q3@3ob 8°8°°'

9903980L 3mazgloyemo mEgobmgdol Logdggede ygg-
odg bdotoco a3bgegde dgdmbggggoo, 60‘)@3[)03 36m-
ggloyemo mEgobmgdo (300em™mdgh mogasbmo Bggergdalio-
oo3ob Smabobnéabogg b@osqoéﬁn@o ob 305030@360
8oq>oboboq>ob QoGabgBob. 2005 Ggq)b oéq)osq)oob 36)003—

* Patrick O'Brien, The Irish High Court finds that the State does not
operate as an ‘Undertaking” in the use of its ambulance fleet for
emergency services and for fransport of public patients (Lifeline), 23
November 2012, e-Competitions Bulletin November 2012, Art. #
57268.
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%méagboso 58@33363@860 ob 360630086060 doemodo-
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bo%obnéob 38b0535.42 dmdeeggbm  Bgemb 06embonols
06)(’0363@80 300633636300[} booasﬁ@ma anobén@o O30
Logobonm ogoligoal ogodLozeol dgbobgd, Gmdgeme; Bot-
30036@0 boqvo%q:333m 30033060360[) boSSQoBosm 338003—
9900l Bobobgérgdal Loagydggemdg. aéemobeoool Lodgeooze-
bm mé\aoso&)eoo ©0006b3cod, 63 0go o3l dg030398c00
méaoso&)eoob 69362900006 6360[}30360 hodob 3008960 30-
30obogob, é»ooa{]@boe 3060306 oy 060350 dg9demm
LooBmgggm  3330bogdabiomgal myobols ggodgdals 3036)
30600@363@0 b863ob360b ogobgb%g 803@360 8m3b@o€0.43

*2 Orla Lynskey, The Irish Competition Authority settles its action
against the Irish medical professional association in return for
commitments to refrain from anti-competitive practices (Irish Hospital
Consultants Association — [HCA), 28 September 2005, e-
Competitions Bulletin September 2005, Art. # 316.

3 Catriona Hatton, Anne-Marie Jenkinson, The Irish Competition
Authority begins High Court proceedings against the Irish Medical
Organization (IMO), 3 July 2006, e-Competitions Bulletin July 2006,
Art. # 12132 and Catriona Hatton, Satu-Anneli Kauranen, The /rish
Competition Authority sefttles an alleged price-fixing dispute in the
health sector ralating to medical examination reports fo life insurance
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3méhygomosdo 2006 Bgeml 306 316gb3ool Looggb-
h™3 gdodgool  3Gmagglonem  Sbmzoogosl € 250 000
©o030L60  $96030lb  Loboor  oogolo  Bggérgdoboogols
godboboolb 8060dndobo o dogdLodndol eoggbobymgol.
30631696(300L Looggbhm8 gobopbocs, Gm3 gocobisbowal
d0bodndol cooggbobomgol 96 v6Lgdmdcs g3mbmdo &0
boogydggemo, oBgLgdneme Loggolnto o6 yB6mbggemymay-
> doBmegdnmo Lgegolol bocolbl. Loogobynéo nbeos
3obLbodmgémmmoym 5360l dndomdol boogydggemBg. obggg
3o60bo%q>3(4>o, 6Hmd Lodgeoo(zebm  ogdogmdgdo, ogolo
3bgdacevb g3odmBnboéag, 960l g3mbmdo 3o bobooorol.*
Looggbhmb 8ogé domgdyemo gowobygghoemgds gobokogé-
©o. 6ol 3Igdgady §06030L  Gompgbmds  bmemmmeo
306900 bobocmoo 303@)6@0.45

2007 Bgemb  Loggésbggemdo  gdodgdal  gémgbyemo
30390600 o306030 30m0bofhmBgdals o Johmemmg 3o-

companies ( Irish Medical Organization — IMO), 25 May 2007, e-
Competitions Bulletin May 2007, Art. # 13967.

* Pablo Ibanez Colomo, The Portuguese Competition Authority
Fines € 250,000 the Portuguese Professional Association of Doctors
for an infringement of both Art. 81 EC and its national equivalent
(Ordem dos Medicos), 31 May 2006, e-Competitions Bulletin May
2006, Art. # 1134.

4 Miguel Mendes Pereira, Nuno Carrolo dos Santos, The Libson
Commerce Court confirms a Portuguese Competition Authority
decision as regards the release of a minimum and maximum fees’
table by the Portuguese Medical Association (Ordem dos Medicos),
18 January 2007, e-Competitions Bulletin January 2007, Art. #
21289.
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bool (European Commision) 306 coo9603cd 5 doemom-
6o 336)0’)000 3@0603360 Q)obméo(i)méon@o 33@838&)[)0-
oo3ol) 030lmb 30603330[} Qosabgbob 80300. 030l 33%80@
bogéosagmgo oébgbnqm 3m3bobnc¢>060b %obo 2-3 386
oq)gao(i)gbmq)o 336003033060[} 6836 ﬂ38963630 oébgbn@
ogobl, ol godmyy gohotes vw339000L Qmsobdogbgbo.u
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80’){188@86@0 0@60363@0 068383660 306)8(‘0%0@ OdGO,
o930 306080 333306@0 4,75 docmomb 336(‘03@3.48

*® Natasha A. Moskvina, Igor Simic, 7he French Competition Council
condems practices restricting prices for medical services provided in
public hospitals (Anafomic and Cyfo Pathology services) 2008
November 2007, e-Competitions Bulletin November 2007, Art. #
15718.

" Nathan R. Jones, The fines French pharmacists association for
imposing minimum prices on French narket of clinical analysis tests
(Ordre national des pharmaciens) 8 December 2010, e-
Competitions Bulletin December 2010, Art. # 37684.

8 Jean-Francois Guillardeau, 7he EU General Court confirms that
the French Council of Pharmacists has infringed art. 101 TFEU but
reduces the EC's fine slightly (Ordre national des pharmaciens), 10
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603(’0.49 2010 GSQ)lJ, oOonob 3m633636300b booagGOma
200M 30@@363@360, 3°9 3005@6)00@36050, 6Hm3 0(50-
ool ogbogmemmgms Loddml omoé ogegebs gosbe-
bo@gbob bo%q:36>360b 30603*330 ©o 8o5b08380.5°

2012 53@[), b@m3033mob 30063'3635300[) booass(i)ooa
©oog0bo, 6Hmd bemmgo3goel  Lodgoebm  3ocmodod
Q006Q3oo 101-9 335@0 ©o oqa0@m56030 3006 30"
636300[) 3060060 boangBo&«o o bomaod)mq)maoné dm3-
bobnégbsb%g o3oLgoals o30dbo€>3?>ooo.51 dbgogloe Lemmgo-
390200, 2012 Bgeml bn@aoégcﬁo 3m633636800b booggb-

December 2014, e-Competitions Bulletin December 2014, Art. #
70815.

9 Nathaniel Cornoiu-Jitarasu, 7he Romania’s High Court of Justice
upholds a NCA’s decicion havinh imposed a fine for price fixing fo a
nonprofit organization ( National Association of Dental Tachnicians),
19 November 2009, e-Competitions Bulletin November 2009, Art. #
30030.

* Valeria Graziussi, The /talian Competition Authority accepts
commitments submitted by an assocition of undertakings in order to
cease possible violation of Art. 101 TFUE regarding professional
fees (Council of psychologists) 11 January 2010, e-Competitions
Bulletin January 2010, Art. # 30628.

*" Urska Petrovcic, The Slovenian Competition Authority finds that a
professional medical association infringed competition law by fixing
medical tariffs (Zdravniska zbornica Slovenije), 8 Ocotober 2012, e-
Competitions Bulletin Ocotober 2012, Art. # 49636.
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%2 Alexandr Svetlicinii, 7he Bulgarian Competition Authority sanctions
a medical professional association for adoption of minimum traffics
for medical appointments ( Bulgarian Medical Association), 3 May
2012, e-Competitions Bulletin May 2012, Art. # 47339.

®* Nancy Gerakini, The Greek Supreme Court clarifies its
inferpretation of the ‘association of undertakings’ nofion in the
application of article 101 TFEU ( Greek Dental Bar Associations), 1
September 2015, e-Competitions Bulletin September 2015, Art.
#75467.

57



hgdoboomgol  og30LErg00bsm  ogoo  gocoobool  ya3Gm
doomo  boogolyéo, o3obmob  gémoe  obobo  oogolo
B9362900bocg0l 0ygbgdebgb LoceoBmggmgdabomgal godm-
Loygbgdgem ogoligdol cghoey® Lool mpmomdmemmmgoy®
3003'.505’36368533, 308: 300060{1@0[) m3360800.54

9903930l Lbgocoslbgs  3érmagglogemo  mégobmgdols
3086 Qoo'godboéqm 3600363@0 o 336003033060[)
39bmb3ogocmmadals Q’°‘4’Q’383°’ anbséoaosoeo;ﬁ@o 93932

633@&30[) 333@3@3360, 300@3:1(50360 Bmosmd)o.
803(‘03608[)03 J393°ber0b Q)030330(4:3?)ooo, 2005 bgemb

06em0oboool  3mb3négbizool Looggbhmad goboboems -
00bool LhmBsohmemmgms sbmosool dgdmbgggs, bo-
o3 dbmgoogesd  Bosboemolis  mogobo  Bggégdn, yo6o
3md3oco 3080366000 bo@03Q333m Smmbmasob 03000/033?)0[)
333[}35083 oboqm b(bmaod)m@maonéo amabobnégbob
360)300@360 boeoBmggmgoolomgal, bobod Loodmggmbo
> obmgooposl dméol o6 doomBgmeos 330)0653360.55
2010 63@[} boogémsagooao mq;moqﬁcn@mamo omeooBoa
@306)08@ 50,000 336)(’0000 09 mosmowam@maooo dmo-

* CMA confirms fine as it completes eye surgeons investigation, 5
August 2015 available at https://www.gov.uk/government/news/cma-
confirms-fine-as-it completes-eye-surgeons-investigation.

*® Orla Lynskey, The /rish Competition Authority agrees a settlerment
with a medical professional association in High Court proceedings on
possible violation of Art. 81 EC (VHI DeCare/lrish Dental
Association), 28 April 2005, e-Competitions Bulletin April 2005, Art. #
34.
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% French Competition Authority, The French Competition Authority
sanctions a professional association for having called for a boycoft of
opticians on the replacement of glasses without a prescription sector
(Syndicat national des ophtalmologiestes de France — SNOF), 24
March 2010, e-Competitions Bulletin March 2010, Art. #59175.
*’German Competition Authority, The German Competition Authority
concludes a cartel administrative proceeding against an
ophthalmologists cooperative and a health insurance fund
(Augenarztegenossenschaft Brandenburg / AOK Nordost), 2 July
2013, e-Competitions Bulletin July 2013, Art. # 64672.
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*®Dutch Competition Authority, 7he Netherlands Authority for
Consumers and Markets imposes fines on national association of
medical practitioners for restricting the freedom of choise of thw
patients (LHV), 3 February 2014, e-Competitions Bulletin February
2014, Art. # 63900.

% Bruce Wardhaugh, 7he Irnsh Competition Authority obtains an
underiaking from the Irish Medical Association (The Irish Medical
Organization), 28 May 2014, e-Competitions Bulletin May 2014, Art. #
67462.
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% Robert Pelikan, Jan Prevratil, 7he Czech Office for the Protection
of Competlition confirms the sanctions imposed on the Czech
Chamber of Pharmacists for anticompetitive rules (Ceska lekarnicka
komora), 14 April 2006, e-Competitions Bulletin April 2006, Art. #
12449,

® Article from European Competition Network Brief, 7he /talian
Competition Authority holds that provisions of the code of conduct for
docfors and dentists limiting advertusung restrict competlition
(FNOMCEQO), 4 Seprember 2014, e-Competitions Bulletin
Seprember 2014, Art. # 72084.

®2 Tomas Cihula, Karel Svoboda, 7he Czech Supreme Administrative
Court confirms anticomptifive conduct regarding the sale of
prescription for medical products (Czech Chamber of Pharmacists),
22 July 2011, e-Competitions Bulletin July 2011, Art.# 40183.
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® Philippe Croene, The ltalian Supreme Court holds that the

violation of an anticompelitive agreement did not constitute unfair
competition (Ordine dei Farmacisti della Provincia di Caserta), 8
February 2013, e-Competitions Bulletin February 2013, Art. # 64913.
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64 European Competition Network Brief, The /talian Competition

Authority imposes fines totalling €13 000 000 for collusive behaviour
in public procurement in healthcare services (Healthcare liability
coverage), 28 September 2011, e-Competitions Bulletin September
2011, Art. # 44197.

% Michele Giannino, The /talian Competifion Authority opens an
equiry info an alleged market sharing agreement in the private
healthcare sector (Sanita Privata nella regione Abruzzo), 6
November 2013, e-Competitions Bulletin November 2013, Art. #
61667.

%  Swedish Competition Authority, The Swedish Competition
Authority files an application for competition damages against
allegedly collusive health care undertakings (Aleris/ Capio/
Hjartkarlgruppen), 28 August 2013, e-Competitions Bulletin August
2013, Art. # 62626.
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%" Romain Maulin, Sergio Sorinas, The French NCA fines a trade
association in the hydrotherapy sector for price fixing and exchanges
of information between jts members and dismisses lack of prior
Intent as a mitigating circumstance ( Conseil national des exploitants
thermaux), 18 December 2009, e-Competitions Bulletin December
2009, Art. # 32055.

08 Andrej Fatur, 7he Slovenian Competition Authority declares null
and void certain decisions of association of natural health spas
decided fogether with the Stafe having found them anticompetitive
(ASNHS),18 January 2006, e-Competitions Bulletin January 2006,
Art. # 12393.

% Albert Sanchez Graells, The Spanish Competition Authority
publishes a report on the application of its guide on public
prcurement and competlition to public health care provision-related
procurement in Spanish, 30 September 2013, e-Competitions
Bulletin September 2013, Art. # 59551.
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® Carmen Peli, The Romanian Competition Council fines 6%of their
turnover members of a cartel (Fresenius Medical care, Alsifcom
Intermed, Opremi Medfarm), 3 March 2008, e-Competitions Bulletin
March 2008, Art. # 22373.
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" Marco Varkevisser and Frederik T.Schut, ‘Hospital Merger control-
an international comparison’ (July 2009) IBMG Working Paper
W2009.01.
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Max Klasse, The German Court of Justice confirms a merger
prohibition decision and the Courts and NCA’s assessment of the
hospital sector (Rhon-Klinikum/Rhon-Grabfeld), 16 January 2008, e-
Competitions Bulletin January 2008, Art. # 15522; Mary Guy, 7he UK
Competition Commission doesn’t find enough evidence that the
merger could provide specific benefits for patients which would
outweigh the harm from the loss of competition and choice (Dorset
Foundation Trusts), 17 October 2013, e-Competitions Bulletin October
2013, Art. # 58866.
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™ Yasmin Bailey, The Competition and Markets of Uk cleans the
proposed lakeover of two hospitals (Healtherwood, Wexham and
Frimley Park), 3 June 2014, e-Competitions Bulletin June 2014, Art.
# 68592; and Competition & Markets Authority, Anficipated
acquisition by Chelsea and Westminster NHS Foundation Trust of
West Middlesex University NHS Trust, ME/6481-14 (19 December
2014) and Competition & Markets Authority, CMA clears Surrey
hospitals merger (16 September 2015)

> Dutch Competition Authority, The Dutch Competition Authority
prohibits a merger in the market of hospitals (Albert Schweilzer
Hospital / Rivas Zorggroep), 15 July 2015, e-Competitions Bulletin
July 2015, Art. # 74540.

® Max Klasse, The German Federal Court of Justice confirms a
merger prohibition decision and the Court's and NCA’s assessment
of the hospital sector (Rhon-klinikum / Rhon-Grabfeld), 16 January
2008, e-Competitions Bulletin January 2008, Art. # 15522.
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" Helmut Bergmann, Frank Rohling, 7he German Federal Cartel
Office vefoes a merger of two public hospitals (Greifswald University
Hospital/Wolgast Hospita), 13 December 2006, e-Competitions
Bulletin December 2006, Art. # 12733.
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"8 petra Linsmeier, Mortiz Lichtenegger, The German Federal Carte/
Office clears a merger in the hospital secfor subject fo remedies,
therefore confinuing its proactive role in reshaping the German
hospital sector (AKK), 8 March 2006, e-Competitions Bulletin March
2006, Art. # 25287.

™ Porter Elliott, 7he German Competition authority prohibits hospital
merger, rejecting failing firm defence (Klinikum Worms / Hochstift
hospitals), 5 October 2012, e-Competitions Bulletin October 2012,
Aer. # 58273; German Competition Authority, 7he German
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Competition Authority prohibits proposed merger between djstrict
clinics and local cenfre (Esslingen clinics) 15 May 2014, e-
Competitions Bulletin May 2014, Art. # 66502.

% German Competition Authority, The German Competition Authority
forbids a previously approved acquisition in the healthcare sector
since the acquirer no longer intends fo comply with condlitions for
clearance (Askilepios/ Rhon), 30 July 2013, e-Competitions Bulletin
July 2013, Art. # 59597; German Competition Authority, 7he German
Competition Authority clears acquisition of medical care centres and
clinics pursuant fo the exclusion from the transaction of hospitals
operated on four regional medical care markets (Helios Kliniken/
Rhon-Klinikum), 20 February 2014, e-Competitions Bulletin February
2014, Art. # 64080.
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8 Dutch Competition Authority, The Dutch Competition Authority

prohibits a merger in the market of hospitals (Albert Achweitzer
Hospital / Rivas Zorggroep), 15 July 2015, e-Competitions Bulletin
July 2015, Art. # 74540.

8 An Renckens, The Dutch NCA conditionally clears a hospital
merger based on efficiency arguments, issuing one of the first
horizontal merger cases in European where efficiency gains are the
main argument motivating a merger clearance (Ziekenhuis
Walcheren / QOosterscheldeziekenhuizen), 25 March 2009, e-
Competitions Bulletin March 2009, Art. # 26354.
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8 NMa /nstructs Dutch hospital to comply with merger condition (21
March 2013) available at
https://www.acm.nl/en/publications/publication/11368/NMa-instructs-
Dutch-hospital-to-comply-with-merger-condition/ and ACM keeps in
place the price ceiling imposed on southern Dutch hospital (27
October 2014) available at
https://www.acm.nl/en/publications/publication/13452/ACM-keeps-in-
place-the-price-ceiling-imposed-on-southern-Dutch-hospital/>.

# NMa clears three hospital mergers, price ceiling imposed (2
November 2012) available at
https://www.acm.nl/en/publications/publication/10948/NMa-clears-
three-hospital-mergers-price-ceiling-imposed/>.
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Royal Bournemouth & Christchurch Hospitals NHS
Foundation Trust-obo coo Poole Hospital NHS Foundation
Trust-ob 3366930[} bodaob 60650@30[) 33006)8 %ogob
©bmU, Looggbem NG ©ogobbdd Sboéagbob 3036
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8 Competition & Market Authority, Anticipated Pathology Services
Joint Venture between Basildon and Thurrock University Hospitals
NHS Foundation Trust, Southend University Hospital NHS
Foundation Trust and Integrated Pathology Partnershios Limited,
ME/6252-13 (10 September 2014) and Remi Van de Calseijde, 7he
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Netherlands Authority for Consumers & Markets permits the
establishment of a joint venture between undertakings in the
healthcare sector, and clarifies when under the Dufch Competition
Act a minority shareholder may exercise joint confrol over a
concetration (Star MDC — Reinier de Graaf Groep), 31 May 2013, e-
Competitions Bulletin May 2013, Art. # 56336.

% European Commission, Prior notification of a concentration (Case
M.7707 — Cinven/Synlab), 2015/C 281/04, OJEU, 26 August 2015.

87 Competition & Markets Authority, Completed acquisition by Oasis
Dental Care (Central) Limited of JDH Holdings Limited, ME/6442 —
14 (7 August 2014) and Competition & Markets Authority, Complefed
acquisition by Qasis Dental Care (Central) Limited of Total
Orthodontics  Limited available at https://www.gov.uk/cma-
cases/oasis-dental-care-total-orthodontics--merger-inquiry.
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Georgia Business Council, K. Lapachi, 2015 p 5
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